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Abstract 

Commentators argue that modem copyright law has been stretched to the limit. Some 

argue that digital media has either caused it to be irrelevant or in need of a serious 

rethink. In order to address the concerns of copyright owners, the legislatures ofthe EU 

and the US have conducted programmes of reform to address the issues of protection 

and use of copyright works on networked computers. Copyright is treated differently by 

different individuals. While copyright owners argue that their rights need to be 

strengthened, copyright users would like to be able to exploit the advantages of the 

Internet by making new uses of copyright works. 

The purpose of this thesis is to address the problems caused by digitisation. This is 

achieved by conducting a historical and philosophical analysis of the core rationale of 

copyright, which reveals the true purpose and rationale of copyright. In order for 

copyright to remain an effective and valid law, any reforms must be compatible with this 

rationale, in order to avoid distorting copyright so that it no longer achieves the purpose 

for which it was intended. This thesis has identified that copyright is a balance between 

competing rights, designed to provide the opportunity for creators to be rewarded for 

their work, but also to serve the public interest by allowing fair access to the works 

created. It has then applied this theory to the reforms of the EU and the US, in order to 

assess whether the original purpose of copyright is still served by the reformed law. The 

answer is a qualified yes. The use of technological protection and fair use doctrine serve 

to retain the balance between the copyright owner and the copyright user. 
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1. Introduction 

The Information Environment 

The last few years have seen an explosion in the growth of the Internet as a global 

communications medium; from development by the US Defence Department and use by 

academics as an alternative communication channel to a worldwide concern. However, 

partly because of the speed of growth of the Internet, it has given rise to various 

unresolved issues, one of which concerns the use of intellectual property on the new 

medium. Such problems are especially acute with regard to copyright, its whole existence 

has come under threat. 

The ultimate purpose ofthis study is to address the problems which have been identified 

by both legislative bodies and legal academics alike. The Internet's perceived image has 

changed from being a research tool to a Government-free environment for anarchists, 

computer enthusiasts. The attitude that this has created is one oflibertarianism, whereby 

everything is without responsibility or legal consequence. Thus the Internet has fostered 

the free-flow of ideas and information. During the early years ofthis development, this 

activity was perceived as harmless, however, the Internet's popularity has boomed 

(connections number in millions in countries around the world) and the commercial 

potential of the Internet is now being realised. This is coupled with the increasing 

potential of the Internet for abuse and disinformation 1 along with popular concern about 

pornographic material has prompted legislative bodies to consider regulation as the 

answer to addressing the perceived moral and legal problems growing on the Internet. 

Commercial activity has been the largest growth area of the Internet, with companies 

taking the opportunity to create their own 'presence' on the World Wide Web.2 This has 

lSee The Guardian G2 Tuesday 28th July 1998; "Tangled Web" (P2) and 
<http://www.urbanlegands.coml>. 

2See The Daily Telegraph (supplement) p.2, 25th November 1997, which states 
that commercial and financial matters are overtaking all other uses of the Internet, and 
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commonly started with Web sites dedicated purely to advertising and delivering 

information about products and services, but has grown to include online ordering and 

shopping services whereby items can be bought on a credit card and mailed to the 

purchaser. 

It has been widely accepted that there are problems involved with developing the Internet 

into the commercial entity that it is becoming. It has further been accepted that this 

requires some form of regulation. In the commercial environment of the Internet, one of 

the primary considerations is the protection of intellectual property rights, in particular, 

copyrights. The publishing industry, for example, relies heavily on copyright laws to 

protect its business.3 The number of publishers and booksellers with a presence on the 

Internet is growing rapidly.4 The incentives for such activity are clear; and the reduced 

prices offered by Internet publishers are as a result of a lack of overheads which 

terrestrial bookshops encounter. 

However, despite this rapid growth both in the Internet and businesses based upon it, 

concern exists as to the security of dealing on the Internet due to the nature of its 

architecture. The problems are also only recently coming to light as whereas previously 

the Internet was used mostly by business as an advertising billboard, or merely a way of 

communicating with the customer, in the future this is likely to change to exploit the 

Internet as the medium of delivery of the product also. Whereas with physical products 

this will be impossible, the most likely candidates for such Internet delivery will be 

information products commonly delivered in the form of books, compact discs or 

computer media, where the item itselfis not important, more what it contains. Concerns 

contrary to popular belief, 99% of all searches were not sex related. 

3Breyer, S. (1970). "The Uneasy Case For Copyright: A Study of Copyright in 
Books, Photocopies, and Computer Programs." Harvard Law Review 84(2): 281-351 
disagrees with this, however, and argued that contrary to publishers concerns, copyright 
was not absolutely necessary to safeguard the publishing industry. 

4A search at wwwjindlaw.com under the keyword "publisher" reveals not only 
Findlaw's own Internet bookshop, but also a substantial A-Z list of publishers and 
booksellers worldwide. 
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have therefore been voiced as to the way in which an item placed on or sent across the 

Internet can be easily intercepted, or copied and sent on to another person, and then 

another, and so forth, while digital technology enables each copy to be identical to the 

original. Within the context of copyright works, this is important, as digital technology 

in the form of computers provides a fast way of copying an item, whereas the Internet 

provides the communications network for distributing the copies. The opportunities for 

piracy are therefore greatly increased, and the need for some form of control is therefore 

imperative. This commercial need for security was identified by a 1998 OTI survey which 

revealed that "69% of UK companies cited security as a major inhibitor to purchasing 

across the Internet." 

The Law of Copyright 

That there is a problem to be addressed embodies itselfboth in the attitude of those who 

would exploit the Internet commercially but for these concerns, and also in the activities 

of the legislatures who wish to encourage such commercial activity. However, the 

problem faced by copyright law is fundamentally different from previous problems faced 

by copyright law with regard to new media. Copyright is a right which originally 

protected rights in books and other pieces of literature, yet over the past two centuries 

has been applied to a large assortment of other works, including music, films, sound 

recordings and so forth, and has had to deal with challenges presented by new 

technologies such as piano rolls, photocopiers and video cassettes. 

Through all this evolution, therefore, it appears that the purpose of copyright as a 

method of protecting rights in particular creations may have become blurred. Therefore, 

the first stage of any investigation into the reform of copyright law must begin with a 

historical review of the law as it has evolved. The original law of copyright was born out 

of the ashes of censorship contro15 and solely concerned books. The current law is as a 

result of copyright being applied to many different media, some of which the law was not 

5The first' copyright' regulation came as a result of printing privileges laid down 
to control the press for political purposes; see historical chapter for details. 
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necessarily suited for. 

Copyright History 

The history of copyright dates back to the before the first copyright statute in 1710, with 

the operation of the printing privileges system. The first section of this thesis therefore 

examines the development of copyright through this period, and through the 200 years 

to the present day. There are two main questions to be answered; firstly, how has 

copyright adapted, and can parallels be drawn from the way in which reform has been 

achieved in the past to assist with current reform, and secondly, is there a core rationale 

to copyright which can be identified and therefore applied to copyright reform in the 

future to avoid any further blurring of copyright's purpose through application to new 

technology? These are the questions that will be answered by the analysis in Part I ifthis 

thesis. 

There are several commentators on the history of copyright law with differing views of 

the subject. Copyright's history contains three groups of interested parties, whose rights 

have either been established or eroded through the course of copyright's history: the 

authors, the publishers, and the public. 

The historical narrative ofthe development of copyright law has been well documented 

at one time or another. While Feather6 examines the history from the perspective of the 

publishing industry, Rose? has examined the development of copyright from the 

perspective of the developing rights of the author. Patterson and Lindberg8 on the other 

hand, see the role of copyright as having developed from a statutory tradition of 

6Feather, J. (1994). Publishing, Piracy and Politics: An Historical Study of 
Copyright in Britain. London, Mansell Publishing Ltd 

?Rose, M. (1993). Authors and Owners: The Invention of Copyright. Cambridge, 
Massachusetts, Harvard University Press 

8Patterson, L. R. and S. W. Lindberg (1991). The Nature of Copyright: a law of 
users rights. London, University of Georgia Press 
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protecting the public interest. These and other commentators9 provide a comprehensive 

history of copyright law on which to base an analysis of the questions outlined above. 

Philosophical Analysis 

Bound up with the historical assessment must be a philosophical analysis too. Several 

commentators on property rights generally have valid points to add to the debate, such 

as Locke's Labour Theory and Hegel's theories on property. Such arguments also touch 

on areas of freedom of speech, and the discussion also looks at whether it has a 

significant bearing on the copyright law debate. 

Economic Analysis 

However, this should not merely be based upon a review of history. The question of a 

rationale for copyright is also based upon the debate between economic and non

economic 10 rights.1\ Although in the context of Anglo-US law, there are other 

9See for example Abrams, H. B. (1983). "The Historic Foundation of American 
Copyright Law: Exploding the Myth of Common Law Copyright." Wayne Law Review 
29(3): 1119-1191, Bettig, R. V. (1996). Copyrighting Culture: the political economy of 
intellectual property. Oxford, Westview Press, Bowrey, K. (1996). "Who's Writing 
Copyright's History?" European Intellectual Property Review 18(6): 322-329, Firth, A., 
Ed. (1997). The Prehistory and Development of Intellectual Property Systems. 
Perspectives on Intellectual Property. London, Sweet & Maxwell, Ginsburg, 1. C. 
(1990). "A Tale of Two Copyrights: Literary Property in Revolutionary France and 
America." Tulane Law Review 64(5): 991-1031, Goldstein, P. (1994). Copyright's 
Highway: The Law and Lore of Copyright from Gutenberg to the Celestial Jukebox. 
New York, Hill and Wang, Robinson, A. J. K. (1991). "The Evolution of Copyright, 
1476-1776." The Cambrian Law Review 22: 55-77, Sherman, B. and A. Strowel, Eds. 
(1994). Of Authors and Origins. Oxford, Clarendon Press. 

IOThe moral rights provisions in Article 6bis of the Berne Convention are seen as 
the prime example of , non-economic' rights granted by copyright laws as they are more 
concerned with protecting the integrity of the author than his economic interests. 

IISee Edelman, B. (1994). The Law's Eye: Nature and Copyright. Of Authors and 
Origins. B. Sherman and A. Strowel. Oxford, Clarendon Press: 79-92, Holderness, M. 
(1998). "Moral Rights and Authors' Rights: The Keys to the Information Age." Journal 
oflnformation, Law and Technology( 1 ).http://elj. warwick ac. ukljiltlinfosocl98 _1 hold!, 
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jurisdictions with a tradition centred more on non-economic rights of the author, 

commonly referred to as 'moral rights'. In the new international information 

environment, these two approaches will have to be reconciled. Due to the policy of the 

European Community of harmonisation between different member States' laws some , 

form of compromise between the Civil Law and Common Law jurisdictions will have to 

be achieved. However, it has been asserted that this is not as difficult a task as has been 

previously presumed. 12 

The existence and effectiveness of copyright regimes is also a question of economics; 

there have been several discussions of how the existence or abolishment of copyright law 

will effect the industry which has built up around the copyright regime, and such an 

approach establishes whether there is any real need for copyright as opposed to an 

alternative system or no system of protection at all. Breyer13 has hypothesised that there 

are alternative means of sustaining the publishing industry besides copyright protection. 

Landes and Posner have also discussed this issue, and have in fact hypothesised on the 

most appropriate economic balance of copyright protection. 14 This has also been 

discussed in several other instances. 15 The central question is one of economic efficiency, 

Hurt, R. M. and R. M. Schuchman (1966). "The Economic Rationale of Copyright." 
American Economic Review 56: 421-432, Stallman, R. (1996). "Reevaluating Copyright: 
The Public Must Prevail." Oregon Law Review 75: 291, Stamatoudi, I. A. (1997). 
"Moral Rights of Authors in England: The Missing Emphasis on the Role of Creators." 
Intellectual Property Ouarterly(4): 478-513, van den Bergh, R. (1998). "The Role and 
Social Justification of Copyright: A "Law and Economics" Approach." Intellectual 
Property Ouarterly(l): 17-34 

12See Ginsburg, J. C. (1990). "A Tale of Two Copyrights: Literary Property in 
Revolutionary France and America." Tulane Law Review 64( 5): 991-1031, who submits 
that the presumed disparate and incompatible copyright traditions of France and America 
have more in common than previously thought. 

13Breyer, S. (1970). "The Uneasy Case For Copyright: A Study of Copyright in 
Books, Photocopies, and Computer Programs." Harvard Law Review 84(2): 281-351 

14Landes, W. M. and R. A. Posner (1989). "An Economic Analysis of Copyright 
Law." Journal of Legal Studies 18: 325 

15Hurt, R. M. and R. M. Schuchman (1966). "The Economic Rationale of 
Copyright." American Economic Review 56: 421-432, van den Bergh, R. (1998). "The 
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although this includes considerations of the public good as well as those of the economic 

benefits gained by the author. 

Criteria 

The analysis from this section will assist with the subsequent research, in that it will 

provide a groundwork for the analysis to follow, once satisfactory answers to the 

questions discussed above have been achieved. The analysis itself leads towards the 

establishment of criteria on which copyright reform can be judged. There are several 

important aspects to copyright law which must not be altered in the process of reform. 

Legislative reform is often affected by pressure from interest groups at the time of its 

passing through Parliament, and whether this will affect the balance of copyright law in 

favour of one or the other groups with interests in the reform of copyright law is a 

question which must be carefully considered. 

The established balance is therefore a significant consideration which has been 

demonstrated in past reforms of copyright. Examination of the problems involved with 

application of copyright to works used in a digital form has revealed that some form of 

solution beyond the existing copyright law is needed. This would therefore point towards 

an expansion ofthe law to accommodate, as in past reforms in response to technological 

development. 16 However, the expansion of copyright to accommodate digital works and 

the ramifications of their delivery over open networks such as the Internet is less 

straightforward. Whereas it is relatively simple to extend the law to cover this area, it is 

also problematic to do this without upsetting the balance between the groups affected by 

Role and Social Justification of Copyright: A "Law and Economics" Approach." 
Intellectual Property Ouarterly(1): 17-34, Kay, 1. (1993). "The Economics ofInteliectual 
Property Rights." International Review of Law and Economics 13: 337, Rushton, M. 
(1997). "When in Rome ... Amending Canada's Copyright Act." Canadian Public Policy 
XXIII(3): 317-330 

16For example, each of the new innovations which have affected copyright law 
during the 20th century have resulted in an expansion of the list of protected works, for 
example cinematograph films, sound recordings and television broadcasts. 
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copyright law. 

There are therefore several important social, political and economic considerations which 

need to be taken into account in order for this balance to be effectively maintained. 

Economic considerations concern the author's right to gain remuneration for his work. 

The amount of copyright protection that should be granted relates to what has been 

referred to as the 'cost of creation' and, it has been argued, should only be as strong as 

is needed for the author to gain adequate remuneration. Social considerations encompass 

the public's right to gain reasonable access as a public good, in return for the author's 

private rights. From a political perspective, the balance has to be weighed between the 

competing groups and considerations such as the effect on the copyright industry (as it 

has now become) of a change in the law have to be considered. The role of moral rights 

also plays an important part in this since their introduction into UK law by the Berne 

Convention. Economic gain is not the exclusive incentive for an author in creation of a 

copyright work, and therefore moral rights should also be included in any criteria for 

assessing copyright law. 

Current Copyright Law 

The law regarding copyright in this country is regulated by the Copyright, Designs and 

Patents Act 1988, and in the US by the Copyright Act 1979. These two acts, which form 

the basis of modern Anglo-US copyright law were not written with today's technology 

in mind, and could not possibly be expected to be, considering the rate of expansion of 

the Internet and its related industries. 17 Although the UK legislation does take into 

account computer technology, IS the problems involved with wide area networking of 

computers (into a system akin to the Internet) was not anticipated. 

'7Related industries include computer software companies such as Microsoft and 
Netscape Communications, along with computer hardware manufacturers including Intel, 
and Internet Service Providers (ISPs) such as Compuserve. 

'SIn introducing the Bill to Parliament, its proposer, Kenneth Clarke MP, 
conveyed the intention of allowing the new Bill to adapt to new developments in 
technology by the wide drafting of the provisions. 
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These two statutes, as one would expect, were framed with more 'traditional' forms of 

copyright work in mind, with categories including literary, artistic, dramatic and musical 

works.19 However, the problems which arise with regard to the new digital media relate 

not to the categories of copyright works which exist, (authors will still continue writing 

books and composing music, and so on) but more with the media on which it will be 

recorded. 

On a theoretical basis, the US statute has finally settled some conceptual issues regarding 

the nature of copyright law itself.2° The US legislature is also considerably busy with a 

myriad of bills being discussed in both the Senate and the House ofRepresentatives. 21 On 

this side of the Atlantic, the European Commission is similarly occupied with the 

problems involved, with a Green Paper2 and Draft Directive23 on copyright reform. 

The legislative proposals in Europe are particularly interesting as Europe contains 

countries of both common law and civil law traditions, and moves are being made to 

attempt to incorporate both traditions into one system, rather than providing for one to 

secede to the other. Although no legislative proposal has been forthcoming as to how 

this will be achieved as yet, the Commission has indicated that it requires more study to 

be done on the subject before dealing with the issue, indicating that it will probably do 

19S.1(1) Copyright, Designs and Patents Act 1988. 

20See Patterson, L. R. and S. W. Lindberg (1991). The Nature of Copyright: a 
law of users rights. London, University of Georgia Press, in which the authors discuss 
the problems surrounding the distinction between the copyright and the work subject to 
that copyright. Further discussion of this issue is treated in the appropriate chapters. 

21A search from the 105th Congress alone produced a list of 50 bills under the 
keyword 'copyright', including the Digital Millennium Copyright Act 1998 [S.2037], the 
No Electronic Theft (NET) Act [H.R.2265] and the Collections of Information 
Antipiracy Act [H.R.2652]. 

22Commission of the European Commlmities,(1995) Green Paper on Copyright 
and Related Rights in the Information Society; European Union 19th July 
1995,COM(95) 382 final. 

23 Draft Directive on the Harmonisation of Certain Aspects of Copyright and 
Related Rights in the Information Society COM(97) 628 final. 
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so at some future point. 24 

Ultimately, this has been subject to developments at international level, and both the US 

and the EU are implementing reform in the light of the new treaties issued by the World 

Intellectual Property Organisation, including a new Copyright Treaty. 25 While the US are 

using implementing legislation, in Europe the implementation forms part of the Draft 

Multimedia Directive.26 

Arguably this interest has been as a result of problems already arising from court action 

in the US and elsewhere. These cases show where current law is arguably not well suited 

to cope with the situation. The best example of this is USv LaMacchia 871 F Supp 535 

(D Mass 1994), where an attempt was made to prosecute under the statute governing 

wire fraud, rather than copyright legislation, as the defendant could not be prosecuted 

for his actions as his bulletin board containing pirated software was not engaged in 

commercial activity - the defendant did not charge users to download software. Other 

examples of copyright's lack of relevancy for digital media have included the case in the 

UK of Shetland Times v Wills (1997) FSR 604, which as well as demonstrating that the 

subject of the case was something so alien that the law involved was not adequate to 

cope, it also included an attempt by one party to argue that a World Wide Web page fell 

under the definition in the Copyright, Designs and Patents Act 1988 of a 'cable 

programme service'. 

In general, the problem appears to relate to the issues raised above; the fact that the 

culture of the Internet has regarded this medium as the ideal method of disseminating 

information for free with no cost or liability issues arising. The LaMacchia case was 

certainly a result of this, and also the cases of Playboy Enterprises, Inc v Frena 839 

24See the preamble to the Draft Directive, ibid, at p.11. 

25WIPO,(1996) WIPO Copyright Treaty; World Intellectual Property 
Organisation December 2nd to 20th 1996, (Treaty), CRNRJDC/94; 
http://www.wipo.int/eng/dip!conjldistrib/94dc.htm. 

26See the preamble to the Multimedia Directive, COM(97) 628 final. 
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F.Supp 1552, Trumpet Software Ltd v OzEmail Ltd (1996) 560 FCA 1, and Religious 

Technology Center v Netcom Online 907 F.Supp 1361 which were as a result ofthe ease 

with which materials could be uploaded to and downloaded from the Internet. 

However, what has been established is that there are legal issues arising from use of the 

Internet, otherwise it would be a very convenient way of bypassing one's legal liabilities, 

especially with regard to the unauthorised dissemination and misappropriation of 

intellectual property. 27 

Such concerns for copyright reform have not been without academic support - such 

discussions appear to centre around three possible solutions. Christie28 argues that 

copyright should be reformulated and simplified to deal with the problems perceived, as 

27The perceived problems have been well documented. See Davis, G. G. (1993). 
"The Digital Dilemma: Coping with Copyright in a Digital World." Copyright World 27: 
18-26, Dommering, E. 1. (1996). Copyright Being Washed Away through the Electronic 
Sieve: Some Thoughts on the Impending Copyright Crisis. The Future of Copyright in 
a Digital Environment. P. B. Hugenholtz. The Hague, Kluwer Law International: 1-11, 
Dreier, T. (1993). "Copyright in the Age of Digital Technology." International Review 
of Industrial Property & Copyright Law 24(4): 481-490, Fujita, A. K. (1996). "The 
Great Internet Panic: How Digitization Is Deforming Copyright Law." Journal of 
Technology Law and Policy 2(Fall 1996): 
2.http://journal.law. ujl. edu/~techlaw/2/fujita. html, Kervegant, C. (1996). "Are 
Copyright and Droit d'Auteur Viable in the Light of Information Technology?" 
International Review of Law Computers & Technology 10(1): 55-77, Masson, D. 1. 
(1996). "Fixation on Fixation: Why Imposing Old Copyright Law on New Technology 
Will Not Work." Indiana Law Journal 71: 
1049 .http://www.law.indiana.edu/il.;/v711no4/masson.html, Rose, L.,( 1993) "Is 
Copyright Dead on the Net?" Wired 1. 5 ,(November 1993); 
http://www.hotwired.com/wired/l.5/departments/ 
idees.jorteslcopyright.on.net.html, Spoor, J. H. (1996). The Copyright Approach to 
Copying on the Internet: (Over)Stretching the Reproduction Right? The Future of 
Copyright in a Digital Environment. P. B. Hugenholtz. The Hague, Kluwer Law 
International: 67-79. 

28Christie, A. (1995). "Reconceptualising Copyright in the Digital Era." European 
Intellectual Property Review 17(11): 522-530, Christie, A. (1995). "Towards a New 
Copyright For The New Information Age." Australian Intellectual Property Journal 6: 
145-159. 
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it is unable to cope in its current more complicated format. Olswang29 on the other hand 

has argued that copyright is an inappropriate method of protecting the interests of 

authors on the Internet and should be replaced with 'accessright', a system which 

provides a straightforward solution to the problem of unauthorised access. Vinje30 

provides an equally radical proposal; that law is an inadequate tool for regulation on the 

Internet and should be replaced by technological control in order to achieve the desired 

restrictions in order to generate revenue. Although seemingly straightforward, it presents 

problems of its own, especially with regard to EC competition law. 31 

Current Reform 

The accumulation of concern in this area has resulted in reform of the law at international 

level. The World Intellectual Property Organisation (WIPO) held a diplomatic conference 

in December 1996 to discuss possible protocols to the Berne Convention. The result was 

not an addition to the treaty, but two new treaties, the WIPO Copyright Treaty (WCT) 

and the WIPO Performances and Phonograms Treaty (WPPT). Due to the nature of this 

investigation, attention has been focussed on the former of the two treaties, which has 

fundamental effects for copyright both in the UK and in the US, both as signatory 

countries. These WIPO treaties build on the already existing Berne Convention on 

Protection of Literary and Artistic Works. Other treaties include the TRlPs agreement 

of the Uruguay round of GATT. However, the main effect of the TRlPs agreement is to 

require signatory countries to conform to the Berne Convention standard. It is for this 

290lswang, S. (1995). "Accessright: An Evolutionary Path for Copyright into the 
Digital Era?" European Intellectual Property Review 17(5): 215-218. 

30Vinje, T. C. (1996). "A Brave New World of Technical Protection Systems: 
Will There Still Be Room For Copyright?" European Intellectual Property Review 18(8): 
431-440. See also Clark, C. (1996). The Answer to the Machine is in the Machine. The 
Future of Copyright in a Digital Environment. P. B. Hugenholtz. The Hague, Kluwer 
Law International: 139-145. 

31See later chapter on EC law for expansion on this point and Kirk, E. (1998) 
"Encryption and Competition in the Information Society". 
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reason that the GAIT TRIPs agreement is not considered in detail in the body of this 

thesis. 

The European Community, which had a certain influence on the WIPO proceedings, has 

also taken positive action with the draft Multimedia Directive.32 The Directive is partially 

enabling legislation, but also partly to enact provisions that were not in the WCT - such 

examples include WIPO' s unwillingness to redefine the reproduction right, yet the draft 

Directive contains a redefinition in Article 1. 

The progress of the European Community in this area is particularly relevant when 

considering the lack of action in the UK on this subject, which is in marked contrast to 

the feverish activity of the US legislature. The UK Government appears to have adopted 

a more passive approach, relying upon the actions of the European Commission before 

enacting any of the reforms - any amendments to UK copyright law have been as a direct 

response to the UK's obligations to enact EC directives, for example the Term Directive 

and the Database Directive. 

The analysis should not be confined to legal solutions; as I have mentioned previously, 

the role of technology as part of the solution is significant due to the fact that it can be 

utilised to enforce rights of copyright holders in certain situations. This point has already 

been identified by several commentators,33 however, the ramifications of the use of 

technology have not been properly explored. Whereas copyright law is limited in term, 

the technology applied to the protection of copyright works is not so limited, and 

without proper legal controls, has the potential to provide the perpetual protection for 

32COM(97)628 final. 

33See Clark, C. (1996). The Answer to the Machine is in the Machine. The Future 
of Copyright in a Digital Environment. P. B. Hugenholtz. The Hague, Kluwer Law 
International: 139-145, Ramsden, A. (1997). "Copyright Management Technologies -
The Key to Unlocking Digital Works?" 
Ariadne( 1 O).http://www.ariadne.ac. uk/issue} O/copyright/, Vinje, T. C. (1996). "A Brave 
New World of Technical Protection Systems: Will There Still Be Room For Copyright?" 
European Intellectual Property Review 18(8): 431-440. 
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works which was abolished by the first copyright Act in 1710. Any use of technology 

would have to be complimented by appropriate use of legal backing. The draft 

Multimedia Directive (discussed above) provides legal protection for the integrity of 

systems of technical protection, however, the legal enforcement of public interests in 

copyright law such as fair use/dealing is absent in the directive, effectively diminishing 

the effect of these rights in the Information Society. 

Parameters and Limitations of This Research 

This thesis is intended to examine the law within particular parameters. The intention is 

to use Anglo-US copyright law as the basis for this study, and to use a historical 

approach to defining the core purpose of copyright law in these countries. This will then 

provide a defined foundation upon which to base the analysis of copyright reform. The 

study has to be limited in this way because of the breadth ofthe topic, all of which cannot 

be covered within the confines of one thesis. 

Because ofthe international developments taking place in this area of law, there is the 

potential for discussion of international copyright to be very broad. It is therefore 

important at this stage to clarify the parameters of this research and also to indicate what 

is not covered by this thesis. The intention of the author is that this research should be 

focussed on the substantive law of copyright in the countries discussed; in this case this 

means the law of the UK (including applicable EC law) and the Federal law of the US. 

Because the focus is on the purpose of the law, and the aims it is intended to serve, 

several other issues have not been discussed. Ancillary to the copyright issues are the 

questions of jurisdiction - because of the international nature of the Internet and the way 

in which it transcends borders lays open many questions as to how legal systems of 

limited jurisdictions can deal with issues of conflicts of laws of two or more countries. 

However, these issues are not unique to copyright law, as suchjurisdictional issues also 

arise in other areas oflaw. Also, with regard to US law, the conflict oflaws issues are 

not only international in nature, but also inter-state, due to the system of Federal and 

State law in the US. To attempt to tackle such issues within the confines of this thesis 
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would therefore be impractical, and would stretch the scope of the thesis too thin to 

allow a meaningful depth of research to be undertaken. Such issues would be better dealt 

within a piece of research aimed specifically at jurisdictional issues, as it would not be 

possible to do justice to the subject in this thesis. 

Similarly, there is the potential here to explore copyright in several different jurisdictions. 

Only the laws of the US and the UK (including associated EU laws) will be examined 

here. These two countries lead the world in production of works attracting copyright. 

Other European countries produce far less intellectual property. The aim of this thesis 

is to establish a rationale for copyright, and it is felt that to incorporate too many national 

legal systems would confuse the aims of the study. To concentrate on these two 

copyright systems provides a sufficient focus for the study. Also, for all European 

countries, the reform of copyright law is proceeding in the same direction, through the 

Directives being enacted by the European Community, and it is intended to compare the 

different methods by which the UK and US have each dealt with the problems associated 

with digital technology, and have reformed the law accordingly. 

Aims of The Thesis 

The aim is to apply the analysis of the earlier stages of this thesis, during which the 

research has established both an underlying purpose for the use of copyright laws, along 

with a need for reform of copyright law in order to meet what have been identified as the 

challenges posed by the use of networked computers in the 'information age'. The 

underlying purpose of copyright therefore provides a central premise of copyright law 

which should not be altered in the process of reform. Whereas copyright law has changed 

to accommodate technological developments since its creation in the 18th century, there 

is a central core of copyright which has been established from the analysis already 

conducted. Research indicates that a balance exists between the rights of the copyright 

owners and the rights of the copyright users, or the public interest. Research shows 

where the balance is struck between these two groups, and if this balance is disturbed, 

then it has a detrimental effect on the effectiveness of copyright law's objectives. 
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With the introduction of the US Digital Millennium Copyright Act and the EU draft 

Multimedia Directive, this provides the opportunity to analyse reform currently being 

proposed. How has this reform been carried out? What are the significant changes which 

are brought about by these reforms? How do they change the way copyright works and 

what it protects? What is the role of technology in the reform process, both as the 

challenge to copyright and as part of the solution? 

At the time of submission of this thesis, the US law has been enacted, and the EU law 

is in its final stages. The question therefore is not over what laws should be enacted, but 

as to how effective the laws being enacted will be at maintaining the core rationale of 

copyright. The aim therefore is to critically examine the laws of the EU and US, in order 

to comment on their effectiveness, and to examine whether they have fulfilled the 

necessary criteria for maintaining the balance of copyright. The EU law is to be examined 

specifically in the context of the UK law that it will amend. 

From this, a conclusion to the central question of the future of copyright law in the 

digital environment will be sought, based on the historical, political and economic 

analysis applied to the problem. 
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2.The Historical Development of Copyright Law 

2.1 Introduction 

In this chapter, I will be charting the history of copyright law from before the first 

copyright Act in the eighteenth century through to the copyright Acts of the past ninety 

years and their significance. The purpose of doing this is in order to attempt ascertain the 

original purpose that copyright fulfilled; why this particular right evolved. The reasons 

for use of a historical perspective are twofold; to examine how and why copyright has 

evolved in the past, and the original intention behind copyright laws. This will then enable 

me later to formulate a strategy for further evolution of copyright concepts. 

2.2 Pre-Copyright History 

In this first section, I will take the history of copyright protection through from the mid 

seventeenth century through to the latter half of the eighteenth century. The events that 

occurred during this time are significant to the shaping of copyright at its legislative 

creation. In doing this, I wish to contextualise that first copyright Act through 

examination of relevant events including the relevant case law. 

Book Privileges 

Before the early 1700's, there was no statutory law of 'copyright' per se, either in the UK 

or elsewhere. The closest example of a system akin to copyright law was the system of 

book 'privileges'. This system apparently originates in this country from 1504, when the 

first King's Printer was appointed, and he was granted the right to print the King's 

"proclamations, statutes and other documents issued by the Crown.,,34It was already 

well established by the mid seventeenth century, the system of privileges first originating 

34See Feather (1994), Publishing, Piracy and Politics, pi!. 
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from the Venetian system of privileges from the fifteenth century.35 These were known 

as printing privileges, where a certain 'publisher' was granted the right to print a certain 

book as a prerogative of the Crown. The way that this system developed meant that a 

book could not be printed unless a privilege had been granted to print it. This system 

grew throughout the sixteenth century, and privileges evolved from grants to print 

certain books to grants for certain classes of books. There was a privilege to print bibles, 

books of common law, and so forth. These privileges were not just granted to anyone; 

the King's (or Queen's) printer was granted privileges, and also members of the 

Stationers Company. Because they were an exercise of the Royal Prerogative, they could 

be granted or removed at will by the Crown. For example, in 1553 this was exactly what 

Mary I did when she removed the privilege to print books of common law from the 

Queen's Printer and gave it to another printer, Richard Totte1.36 

To view this system as an early form of copyright law is, however, rather simplistic - in 

creating the system, there were other motives other than copyright protection; in fact this 

was probably a lesser reason for the existence of these privileges. They also acted as a 

form of press censorship, as nothing could be printed without the privilege to do so, even 

if it was your own work. Literary property was seen in the same light as other property; 

the Crown could deal with it however they wished. As well as the system of privileges, 

there arose a guild system for members of the Stationer's Company, which was granted 

the monopoly to regulate this trade based system. Grants to print books were dependent 

on several conditions; firstly that only members of the Stationer's Company could obtain 

them, and secondly the requirement of registration at Stationer's Hall, the home of the 

Stationer's Company. Without either of these conditions being fulfilled, a printer or 

author could not print anything. 

The censorship role of this system was clear; without a privilege granted by the Crown 

or entered into the register at Stationer's Hall, a book could not be published. This 

35See Rose (1993), Authors and Owners, p9. 

36As expanded on by Feather (1994), ibid, at 12. 

25 



enabled great pre-printing censorship control. Rather than offensive material being 

published before any action could be taken, the book could be vetted before it reached 

any book shelves. 

However, there was a third effect of this system of privileges, specifically regarding the 

grants given by the Stationers' Company, was one of monopoly, and arguably attracted 

the most amount of criticism for this system. As it was set up then, the registration and 

grant system at Stationers' Hall only allowed members of the Stationers' Company itself 

to register books in the Registry. The effect that this had was obvious; there were only 

a limited number of members, and membership was not open to all. Therefore anyone 

who was in the printing business and not a member of the Company would find 

themselves unable to legally print any materials at all. The further consequence that 

members of the Company were only based in London, in close proximity to the Hall, 

meant that all provincial booksellers were excluded, especially those in Scotland, who 

were the furthest distance from London. The London Booksellers were building a self

perpetuating clique and a monopoly which was protected by the force of law. 

The system of patents granted by the Crown and the privileges granted by the Stationers' 

Company was not a guaranteed protection against pirates; the piracy which took place 

was noted as disturbing in the 1570s and 1580s, and it got to the stage where it drew the 

attention of the Crown. The only solution offered at the time included limiting the 

number of printers to ensure that there were not more printers than work, and thus 

meaning that ifthere was enough work to go around, there would be less incentive to 

turn to piracy.37 This was, however, reinforcing the monopoly and providing no forward 

development for the system to evolve, as it needed, as it appeared to be stagnating and 

was not coping with the increasing problems thrown at it. The question which arises from 

this was how would the system of protection given to the booksellers move forward? 

The problem was that the system of privileges was becoming rather unpopular with those 

who were not 'within the system'. It was producing aselfperpetuating clique, which was 

37This was in the decree issued by the court of Star Chamber in 1586. 
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maintaining the livelihoods of the printers, but stifling competition. Alongside the three 

consequences of the system of privileges, those of copy protection, censorship and the 

maintenance of a monopoly, the effect ofthe system was further enlarged by the fact that 

once registered, a printing privilege was effectively perpetual. This would have a 

profound effect on the 'advancement of knowledge' , a phrase used later in conjunction 

with the Statute of Anne in 1710. This aim was also accepted as important lest the trade 

in books became a preserve for the rich, and books being prized like a painting or 

expensive jewellery, rather than being read. 

The conflict appeared regarding those' inside' and those' outside' the system in the latter 

half of the 17th century. The problem arose that whereas before, the Stationers' 

Company always relied on the fact that their monopolistic control of printing had the 

force of law, those in power were more concerned with other effects of the privilege 

system other than the protection of , copies' that it gave. Parliament was more concerned 

with the censorship aspect of the system. This was shown by a bill to give the King 

statutory power to regulate the press in 1662: 

"Mr Secretary Morice acquainted the House, from his Majesty, that, next 

to the Bill for settling the Forces of the Kingdom, his majesty held, that 

the Bill, now depending, for regulating the Press, and to prevent the 

Printing of libellous and seditious Books, did most conduce to the 

securing of the Peace of the Kingdom.,,38 

As this shows, the emphasis was squarely placed on the control and censorship of the 

press, rather than concerning itself with the protection of property that any individual 

may have in copies that they were printing under privilege from Stationers' Hall. This 

gave rise to a conflict of interests between the interests of copyholders and the interests 

of Parliament. Whereas Parliament was mostly concerned with the control of the press 

for censorship and propaganda purposes, they were unconcerned with the interests ofthe 

copyholders, who were more concerned with protecting what they saw as their property. 

38Siebert, Freedom a/the Press, p238 

27 



Because of this, the issue of press censorship and regulation was given a higher priority 

than the protection of' copies' , which was the Company's main concern. Although there 

were various renewing Acts in the late 17th century of the Stationers' Company system, 

it finally lapsed in 1693. The need to control the press was seen as less important in 

censorshi p terms, and the attitude towards its copy protection capabilities was as shown 

above. The lapse in 1693 finally left no system of protection for the copyholders in 

Stationers Hall. 

The Purpose of the Privilege System 

What was the purpose of this system? If it was protection of copies, then what was the 

emphasis of the protection? There are two possibilities, according to Rose (1993), either 

that it was a recognition of a property right, or it was a reward; a privilege bestowed by 

the Crown in return for services rendered. He also suggests that it is most likely to be the 

latter of the two; and quotes a Parliamentary 'vote of thanks' supporting this: 

"Ordered, That Mr Hollies and Sir Peter Wentworth do, from this House, 

give Thanks to Mr Bolton and Mr Cheynell, for the great Pains they took 

in the Sermons they preached this Day, at the Intreaty of this House, at 

St Margarett' s, Westminster, it being the Day of Pub lick Humiliation; and 

to desire then to print their Sermons: And they are to have the Privilege 

in Printing of them, as others in the like Kind usually have had."39 

If the purpose of the system was censorship, as it appeared to be the case towards the 

end of the 17th century, then this points towards the reason for its demise as censorship 

was seen as less important, due to the apparent change in political attitudes towards the 

issues surrounding the desire to control the press (or lack of it) and issues offree speech. 

The monopoly it provided, though, is really an added bonus which was exploited by the 

39Taken from Nash, N. (1982) "English Licences to Print and Grants of Copyright 

in the 1640's" Library 6th Ser. 4: 174-184 at 182 
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Stationers' Company. Because the registrations were restricted to the members of the 

Stationers' Company, this meant that the printing industry could be closely controlled; 

the fact that all the members were situated in London, in close proximity of Stationers 

Hall is indicative of this. Any provincial printers were excluded from the system; the 

reason for the location was to enable easy registration of new copies. It enabled close 

control of the industry; it also allowed the collective force of the Company to maintain 

the status quo and preserve their monopoly. 

The fact of the Stationers' monopoly on the printing system was an ugly side effect of 

what was in essence a reasonable way of protecting copies, its ugliness relating to the 

monopoly effect rather than the protection it provided. The fact remains, though, that 

this system was one of privilege; there was no copy 'right' in the works which were 

being registered; the right to print a work came from the privilege granted by the Crown 

through the Stationers' Company, and without that grant, nothing could be printed. The 

system of privileges was essentially that; privileges granted; rather than an affirrpation of 

existing property rights in the copies, which, during the 18th century, is what the 

Stationers attempted to argue existed. 

This system provided a closely controlled, but~more importantly, a publisher-centred 
" 

system. Individual authors had no right to regifter copies in their own works, as this had 

to be done by one of the booksellers as member ofthe company. To the booksellers, the 

author was merely the person who sold their manuscript to a learned stationer, in order 

that it could be printed and distributed; and at that time, it was customary for the 

publisher-author agreement to be one of outright sale, and after selling their manuscript, 

the author would have no further part in the process, except that it was their name that 

appeared under the title. 

As a forerunner to copyright law, the system of privileges had no real ideological 

background to it - it was a system born out of accident more than design; a byproduct 

of the Crown's desire to control the press through censorship. The system, although it , . . 
says much about the circumstances 'of how copyright was created originally, gives no 
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guidance as to the important elements which would be considered necessary components 

of a copyright system. What it provides is an insight into the danger of monopoly control 

on copyright industries. Kant referred to the Stationers' Company as 'lazy' ,40 and the 

standard of work produced was not as it could have been, even by 17th century 

standards. The system was there for the benefit of the stationers themselves, which is 

both a politically and economically incorrect way to apply a system such as copyright. 

40Kant was reported as saying this; quoted from Kant, 1. (1724-1804). Political 

Writings. Cambridge, Cambridge University Press 
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2.3 18th Century Copyright 

The Statute of Anne 

A significant step forward for 'copyright' occurred in 1710, with the enactment of the 

first ever copyright statute, the Statute of Anne. This Act was a product of the years 

spent without statutory regulation of copy protection, the book privileges system losing 

its statutory authority in 1693.There were members of the book trade who attempted to 

continue the use of the system, but it was inevitable that without statutory authority, the 

system was doomed to failure, leaving behind a regulatory hole which had to be filled. 

It appeared that in order for such a system to work, the force of law was necessary to 

back up the privileges. Without this, it was not regarded at all seriously. Again, this 

indicates that a common-law copyright such as the one that the stationers advocated 

could not exist because of a lack of regard for such a regime. 

In the years leading up to the 1710 Act, there were several attempts to reintroduce the 

book privileges system through bills, but all were unsuccessful. This was partly because 

the tide of popular opinion with regard to book protection and censorship was changing. 

In the past, the system had always been set up to anticipate any possible dubious 

material; because of the requirement to register the work, this gave the enforcing 

authority (at that time the Stationers' Company) an opportunity to vet a book for 

anything they considered unsuitable. Because of the subjective nature of this system, it 

allowed Government control of the press, including the quelling of any elements they did 

not agree with; however in the late 17th and early 18th centuries, the need to have such 

control was no longer seen as politically important. 

Milton, Locke and Defoe were among those who argued that preventative laws such as 

the ones employed under the printing privileges system were unnecessary, especially ones 

so arbitrary and open to abuse as they were. Defoe commented: 
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"I know no nation in the World, whose Government is not perfectly 

Despotick, that ever makes preventative Laws, 'tis enough to make Laws 

to punish Crimes when they are committed.,,41 

Any enactment which was going to come would not be along the lines of the old system; 

objections were also rising from various quarters with regard to the Stationers' 

Company's monopoly on the book trade. Those who objected probably mostly included 

those booksellers in the provinces and Scotland who could not trade legitimately because 

of the closed London shop of the privileges system and the way in which it was 

administered - only allowing privileges to members of the Company, and registration only 

took place at Stationers Hall in London. The effect of this was that the trade was 

restricted to a small, easily controllable (because of geographic location) group in central 

London. Although profitable to them, the practice was ultimately damaging to the trade 

in general, because of the lack of growth and competition. He lack of competition was 

also detrimental to the public's interest in being able to buy good quality books at 

reasonable prices. 

It was into this environment that the 1710 copyright Act was introduced; although not 

named the 'Copyright Act'; it was introduced to Parliament as "A Bill for the 

Encouragement of Learning and for securing the Property of Copies of Books to the 

rightful Owners thereof'. The Act gave a term of protection for new works of 14 years, 

which was renewable at the end of that period for a further 14 years, provided the author 

was still alive. Existing works were to be given a term of21 years only. 

The Act itself was crudely designed, and was the product of compromise between the 

booksellers and others, the booksellers eventually compromising on issues like term of 

protection after realising that a return to the old system was impossible; also from their 

point of view, a statute which they were not totally happy with was better than no 

statutory protection at all- and, as I shall discuss later, attempts could be made to alter 

the statute books at a later date. The Act could further be criticised for the absence of 

41Defoe, D. (1904) An Essay on the Regulation o/the Press, London. 
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definition ofthe concepts contained within it, which made it a very foggy and ambiguous 

piece of legislation by today's standards. 

The fact that the Act was very basic was indicative of the fact that it was an attempt to 

preserve the status quo - or at least to provide some form of protection for books which 

was lost with the expiration of the privileges system. This was also true in the fact that 

it ignored any development in the recognition of the rights of the author, as at this time 

authors were beginning to push for greater recognition and control over their works; the 

Act was not an advancement in the law, more a mere recodification of it. This was 

emphasised by the fact that registration at Stationers' Hall was still a requirement for 

protection. 

The question which presents itself concerns the nature of copyright with regard to the 

Statute of Anne. It was only once the political landscape shifted and the original reason 

for protection against unauthorised copying (the privileges system) disappeared that new 

reasons had to be considered as to why the system needed to remain. This can be wholly 

ascribed to the fact that in the time since the pri vileges system had begun, a substantial 

industry had built itself around it, and this industry was not going to disappear along with 

the privileges system that protected it. 

The Stationers' Company had to justify the need for protection, now that the original 

rationale, the need for censorship, had disappeared. This new justification was set out in 

the title of the Bill: "A Bill for the Encouragement of Learning ... " Possibly a more 

truthful title would have read "A Bill for the Protection of the Investments of the 

Booksellers ... " as it is obvious in retrospect that this is where the interests of the 

Booksellers lay, rather than any benevolent concern in the interests of the public. History 

has not painted a kind picture of the Booksellers, as is shown below, probably because 

of their jealous guarding of their monopoly in an attempt to safeguard their interests. 

With this Act, apart from the separation of copyright legislation from censorship 

provisions and the abolition of the Stationers' monopoly, in the short term, little had 
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changed, and the copy holders had their statutory protection of their copies back. This 

Act should have settled the question of the nature of copyright once and for all, but the 

effect was merely to fuel the controversy for most of the rest of the century. It is to this 

issue that I now wish to tum. 

Property or Privilege? 

The major controversy of the 18th century caused by the 1710 Act goes directly to the 

root of the law of copyright itself. It relates to the final attempt by the London 

booksellers to reestablish their monopoly in the printing of books, and the issue of the 

nature and purpose of copyright is an essential starting point for any attempt at reforming 

the law of copyright. 

The crux ofthe debate revolves around three groups and their competing interests; the 

London booksellers and Stationers' Company's wish to reestablish their dominant 

position in the book trade, the provincial and Scottish booksellers and their attempts to 

break the London-dominated market, and the authors and their wish to establish and 

assert their rights in their creations. 

The main direct argument was between the first two groups. The rights of authors were 

only really discussed by the copy owners when this advanced their arguments as the 

assignees of authors. In fact the argument was more about copyright term in the 

immediate instance. In 1731 and 1738, the first copyrights in works protected by the 

1710 Act began to run out. Before this point, there had been no problems regarding the 

protection of copyrights as the issue ofterm was not relevant. During that period, it had 

been as it was when the booksellers had enjoyed perpetual rights under the privileges 

system. 

At the expiration of the copyrights, the issue then arose with regard to their duration. 

The provincial and Scottish printers realised their opportunity and started printing works 

on which the copyright had expired. The Stationers' Company's reaction to this was to 
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petition Parliament for a further Act to make the 1710 Act "more effectual'" thev were , -
looking for an extension ofterm to protect their copyrights, as a substantial trade in the 

copyrights to books had grown; paying no regard to the limited term, members of the 

Stationers' Company had been trading in their 'copies' amongst themselves, and works 

which only had a few years left of their term were still changing hands for considerable 

amounts of money. (There was also an attempt to maintain a 'closed shop' environment 

by restricting sales of copies to other members of the Stationers' Company.) The copy 

owners interests in arguing that copyright was property only extended as far as 

establishing the existence of perpetual rights. 

Their reasoning dates back to the time when the 1710 Act was going through Parliament, 

because they raised their objections to a limited term at that point as well; firstly in "The 

Booksellers Humble Address to the Honourable House of Commons, on Behalf of the 

Bill for Encouraging Learning", and in a follow up, "More Reasons Humbly Offer'd to 

the Honourable House of Commons", in which the Booksellers argued: 

"But it is said, That it is sufficient for us to enjoy a Term of Years in our 

Sole Right of Printing. To this we Answer, That if we have a Right for 

Ten Years, we have a Right for Ever. A Man's having possess'd a 

Property for Ten or Twenty Years, is in no other Instance allow'd, a 

Reason for another to take it from him; and we hope it will not be in 

Ours." 

The purpose of the Booksellers arguments was to extend the term of copyright 

protection into perpetuity. They claimed that the author of a work had a Common Law 

right in their work which was merely confirmed by the enactment of the 1710 Statute, 

although Rose (1993 )suggests that the booksellers were more concerned with their own 

rights than those of the authors. In the case of Midwinter v Donaldson however, Lord 

Kames noted the danger of going back to the monopoly position which was in existence 

with the privileges system; such a monopoly would only be self-defeating, resulting in 

such a tight grip on the market by the London booksellers that they would eventually 
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lead to the demise of the book trade. 

This raised the notion of copyright as property rather than privilege. This is quite a 

contrast from the previous century's privilege system; at that time it was not questioned 

that the Booksellers ability to print was based on being given the privilege to do so rather 

than having a property right as such. Probably the reason for the perceived need for 

regulatory force behind the Booksellers was based on the opinion that where a privilege 

was not granted by law, then no one person had any more right to print a book than 

anyone else, and would result in widespread piracy by others. 

The booksellers' arguments were based on the notion of property, and analogising the 

situation with that of other property such as land and possessions. Indeed, Rose agrees, 

at least with the notion of copyright as property in principle, stemming from the 

enactment of the Statute of Anne: 

"The passage of the statute marked the divorce of copyright from 

censorship and the reestablishment of copyright under the rubric of 

property rather than regulation.,,42 

The idea of copyright being analogous with land and possessions is flawed, however. 

Unlike possessions, it is difficult to attach a tangible item to the notion of copyright. 

There is no one item which is the subject of the right, unlike in the case of a house or a 

piece of personal property. There are no problems regarding the ownership of an 

individual copy of a book, the property in this would be transferred when the book is 

sold, but the problem arises regarding the author's right in the contents of all the books 

he has sold generally; he retains a right in the written word in the book, but not the paper 

the book is made from. Defoe acknowledges the concept of the author's rights as 

property right, but only until sold: 

"A Book is the Authors Property, 'tis the Child of his Inventions, the 

42Rose (1993) Authors and Owners: The Invention o/Copyright at p48 
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Brat of his Brain; ifhe sells his Property, it is the Right of the Purchaser , 
if not, 'tis as much his own, as his Wife and Children are his own. ,>43 

It is also quite dangerous to too closely equate copyright to property rights as Defoe has 

attempted to do above; the result producing a problem of what happens to the authors 

rights once the book has been sold. On the other side, though, it is also problematic to 

allow an author to maintain perpetual control over something he has transferred to 

another, as though it were still his own. 

This view of copyright as a Common Law perpetual right would be tested in several 

cases during the 18th century. The opposing view was one of copyright as privilege _ 

there was no existing fundamental right of the author to his works, but protection was 

a privilege granted by the Crown: 

"In Scotland the firm view came to be that copyright was not a right of 

property but a form of statutory monopoly, restricting for reasons of 

public policy what would otherwise be the natural liberties of mankind. ,>44 

Again, the suggestion that this presents is that regulation and grant of rights are needed 

because in their absence, there is no common law right respected by the public as a 

whole. Only once the appeal by the booksellers for a statutory extension of the 

protection of their copyrights had failed did discussion of this issue then move to the 

courts, where they attempted to push their argument of a Common Law perpetual 

copyright. The response from the courts was mixed. The case of Burnet v Chetwood 

(1715) was one from before the booksellers problems began at the expiration of the 

statutory copyrights, and should have b~en a more straightforward decision than it 

actually was - the work in question was published before the 1710 Act, and so therefore 

was entitl~d to protection. Lord Chancellor Macclesfield chose a more complicated way 

43Defoe, The Review, 2 Feb 1710 

44MacQueen (1995), Copyright, Competition and Industrial Design, at p3. 
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of resolving the issue in considering whether the book was within morally acceptable 

boundaries to deserve publication; what is more significant about this case, however, are 

the observations about Macclesfield's attitude towards copyright itself, Rose (1993) 

observing that "evidently to Macclesfield a book was not just another piece of property 

like a house or a barn.,,45 Therefore, although there had been many arguments that 

copyright was a straightforward property, this has its problems, and it is possible that 

Macclesfield's approach of considering it as something different from other types of 

property is the correct one to follow. 

. . 

With the expiry of the terms of protection under the 1710 Act, there began a series of 

cases between the copy owners protecting their copyrights now extinct under the Act, 

and the provincial and Scottish printers taking the opportunity to print works which were 

now in the public domain. An interesting set of cases can be found in Rose (1993) which 

illustrates the range of judicial attitudes'towards the 1710 Act's provisions. In 1735, in 

the case of Eyre v Walker, the plaintiff successfully sued for infringement of copyright 

of a book which had been first published in 1657 and had been out of copyright for 4 

years; similarly in 1736, Walthoe v Walker produced a similar result for a book first 

published in 1704 and also subsequently out of copyright. Finally, in the case of Tonson 

v Walker (1739) , Walker printed copies of Milton' s 'Paradise Lost' , and was successfully 

sued even though the book had fITst been published in 1667 and was eight years out of 

copyright protection under the 1710 Act. The precedents set in these cases set the tone 

for copyright disputes for the following years; it appeared that the booksellers argument 

of a Common Law perpetual copyright had been established. 

The case of Tonson v Collins in 1761 is wi important one in this respect. The case hung 

on two opposing arguments regarding the nature of copyright. The first was on behalf 

of the booksellers and followed fu~'th~~ry put forward in "More Reasons Humbly 

Offer'd" that there existed a common law of copyright which was merely confirmed by 

the 1710 Act, and that this law was perpetual; based on the analogy with other property 

rights. The opposing argument to this was that statute law overrides the Common Law, 

45Authors and Owners, at p50. 
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therefore the Statute of Anne should prevail, resulting in a limited term for copyright. 

The issue became a jurisprudential one, exploring the nature of copyright as a property 

right: 

"The general view ... was that the property derived from natural rights, 

having originally been created by the labour of its owner. ,,46 

This followed a wider debate regarding rights in property in general. There were two 

possible views on this matter; firstly that property rights derived from some form of 

'natural rights' which everybody was entitled to and which were perpetual, or secondly 

that all property derived from the Crown, and therefore property rights were subordinate 

to the overriding rule of the Crown, including Acts of Parliament. The latter ofthese two 

situations would prevail, simply because of the supremacy of Acts of Parliament in this 

country, and because of the legal consequences of allowing the Common Law to 

overrule statute. Following this, therefore, any rights of property in an author's work 

would be subject to statute law. On this subject, one of the judges in Millar v Taylor, 

Yates, concurred with this argument: 

"The Legislature may indeed make a new right. The Statute of Queen 

Ann has vested a new right in authors for a limited time: and whilst that 

right exists, they will be established in the possession of their property ."47 

The Tonson v Collins case was important because it lay down the arguments on both 

sides however there was no resolution until the case of Millar v Taylor in 1769. , , 

Whereas before, it appeared that the booksellers' arguments would prevail, it appeared 

that the judges were giving some consideration to the overriding importance of statute 

law. However, the Millar case is one which could be claimed by the stationers as support 

46Feather (1995), Publishing, Piracy and Politics, at p85. 

474 Burr. 2318. 
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for their argument, as the court found in favour on that particular instance, and it 

appeared that the common law right had been established. 

However, all claims of perpetual Common Law copyright were finally ended in 1774-

with the case of Donaldson v Becket. Donaldson was a Scottish printer and bookseller 

and had been challenging the perpetual rights of the London booksellers both through 

printing of works whose copyright had expired, and also in the courts through being sued 

for printing these works. By this stage all books published before the 1710 Act were well 

out of copyright, the date for expiry being 1731. In this case, however, Becket was 

claiming copyright in a book first published before the 1710 Act. An injunction had 

already been won against another printer concerning this book in Millar v Taylor, and 

once again the issue was concerned with the Common Law copyright. The judges in the 

case were posed five questions relating to the issue at hand, about whether there was a 

common law right, whether this was taken away by the 1710 Act. The essence of the 

problem boiled down to whether copyright was a Common Law perpetual right or 

whether it was as framed in the 1710 Act. The result was that the 1710 Act prevailed. 

The Act created new rights, granting statutory copyright for a limited period of time. 

Lord de Grey made the comment that in reality the reason why there had been such 

activity in the courts related to this issue was because of the failure of the booksellers to 

push through some form of statutory reform of the limited term of protection. 

However, the issue has been overshadowed ever since then by the allegation that the case 

was incorrectly reported, and the judges vote on one of the questions went the other 

way, in favour ofthe booksellers. However, this did not seem to affect the outcome, and 

did not detract from the fact that there was now established argument that the limited 

term of protection prevailed. From a conceptual point of view, the decision arrived at 

was a correct one because of the stated aims ofthe Statute of Anne ('the encouragement , 

of learning') and the detrimental effect that a return to perpetual copyrights and the 

stationers' clique would have on this aim. 

The result of the case was a return to Parliament by the stationers. They lobbied the 
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commons for a new Act to extend the term of protection, something which they had tried 

before the attempt at litigating a solution. They appealed for a new law on the basis that 

the result of the Donaldson case left them with considerable hardship (they were still 

trading for large sums in books whose copyright under the statute had expired long 

before then), but they were as unsuccessful then as they were previously, and it appeared 

that the sympathy for the Stationers Company had long since run out. 

Conclusion 

One of the major developments in 18th century copyright law was the establishment of 

the limited term of protection; something which was not a part of the previous system 

of privileges in the 17th century.48 The discussions involved in this raised a more 

fundamental issue of the nature of the law of copyright itself, something which is 

important to any reform of copyright law. The view of the judges eventually was that 

although copyright appeared to be like a property right, it was subject to statutory 

provision and therefore had limited term. In looking at copyright, as well as the legal 

issues, there are also other considerations which must be taken into account. Lord de 

Grey recognised in the case of Donaldson v Becket that there were also economic or 

commercial considerations underlying the issue; indeed the booksellers had demonstrated 

how it affected them economically by the voracity with which they pursued their case. 

Lord Kames' opinion in Hinton v Donaldson also shows how the application of 

copyright legislation is a careful balancing act between several important considerations. 

As I mentioned earlier concerning Lord Kames' judgement, he rejected the booksellers 

arguments, warning of the danger of establishing a monopoly, resulting in the driving up 

of prices and books eventually becoming collectors items, far out of the reach of most 

people. He cited public interest as a further consideration. The 1710 Act had been 

introduced as "A Bill for the Encouragement of Learning ... " and the public interest was 

48The other development related to the importance of authors rights, something 
which I have not discussed here; see Rose (1993), Authors and Owners: The Invention 
of Copyright for a detailed discussion. 
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to allow as wide as possible dissemination of works for this purpose, something which 

was not going to be encouraged by the establishment of a Common Law perpetual 

copyright. This was summed up by Lord Kames in the following way: 

"It excites men of genius to exert their talents for composition; and it 

multiplies books both of instruction and amusement. And when, upon 

expiration of the monopoly, the commerce of these books is laid open to 

all, their cheapness, from a concurrence of many editors, is singularly 

beneficial to the public." 

The Booksellers had therefore caused their own downfall in their being party to the 

Statute of Anne. The reason that they had relied on for the maintained protection of their 

rights in various books had become the reason why they should not be granted a 

monopoly - the public interest in promotion of education. And whilst it was in the public 

interest to maintain the book industry, that interest did not extend as far as providing a 

perpetual monopoly, the only set of interests being served by such a move being those 

of the Booksellers themselves. 

What the 18th century also showed was a move towards free competition in the book 

trade, which was in the public interest, as mentioned above. It would subject the prices 

of books to the principles of competition and benefit all those who bought the books by 

an increase in the quality ofthe copies made. This and the establishment of a limited term 

provided a shift towards public interest and away from the interests of the Booksellers 

with respect to the rationale of copyright. It established the public's place in the 

copyright debate, and was the beginning of the balance between owners and users that 

I wish to expand upon later on in this thesis, which has existed ever since. 

42 



2.4 The American Dimension 

I wish to brief1y turn to the American system of copyright and its origins; briefly because 

the basis for the US system of copyright follows the UK system fairly closely. The US 

law of copyright is based on the UK 1710 Statute of Anne. However, the birth of 

American copyright took place after the debate on whether there was a Common Law 

of copyright in the UK. The first mention of protection of intellectual property rights 

appeared in the US Constitution, which was drafted in 1787. In this it states that 

"Congress shall have Power ... to promote the Progress of Science and useful Arts, by 

securing for limited Times to Authors and Inventors the exclusive Right to their 

respective Writings and Discoveries." The significance of this phrase remains even today 

- the clause gives the US the advantage of a concrete rationale of copyright (an issue 

which I will return to later). The fact that US commentators place emphasis on the 

development of the law in the UK prior to the signing of the US Constitution 

demonstrates the importance of this development and the way in which the US system 

appears to have slavishly followed that of the UK. Arguably, a large proportion of the 

problems regarding copyright were solved before copyright law was codified in the US, 

and systems of protection in place before the first US copyright statute also mirrored the 

system of printers privileges that existed in the UK during the 17th century. 

In writing this part of the Constitution, the power that was delegated to Congress was 

rather specific; the primary purpose was to promote the progress of science and the 

useful arts, and this would be achieved by the second purpose, that of securing rights to 

authors for limited times. This was also intended to cover provision for patents as well 

as copyright, however, it is on copyright that I wish to concentrate the discussion. 

The early US copyright laws 

The position was not always this straightforward; before Independence, the colonies 

followed English statute and English common law. This is the primary reason why the 

first American Copyright Act followed the 8th of Anne so closely; it was more or less 
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directly ported over to America from the English system. In the late 17th century, too, 

several of the colonies, including New York, had privileges systems similar to the English 

one.
49 

What followed this was interesting from the point of view of rationale of 

copyright, however. It came after a resolution adopted by Congress in May 1783 

recommending to the States to enact laws similar to the one adopted in England, for the 

purpose of securing the right of printing, publishing and vending to the author, with a 

limited term as with the Statute of Anne. As Abrams50 observes, there were two themes 

which emerged from looking at the preambles to the Statutes; that copyright was an 

authors right which manifested itself on creation, but also that the copyright law was for 

the public benefit. This, however, was a stark difference from the Constitutional Clause 

that was to follow it; admittedly the public interest consideration was shared by both, 

however, as in England, the issue of copyright being an author's right caused a certain 

amount of controversy. 

The US system followed the same principle as the UK system, and the emphasis of the 

Constitution's approach to copyright was the same balancing act between the competing 

interests of the author and public utility that I discussed earlier with regard to Lord 

Kames' opinion in Hinton v Donaldson in the UK. The first US Copyright Act came in 

1790, and was entitled "An Act for the encouragement of learning, by securing the 

copies of maps, charts and books, to the authors and proprietors of such copies, during 

the times herein mentioned." The US view moved very much towards public utility, 

Ginsburg (1990)51 discusses how this is so because the original aim of copyright 

legislation in the US was for the furthering of public education by encouraging authors 

to write textbooks and other instructional works. 

49See Abrams, H. B. (1983). "The Historic Foundation of American Copyright 
Law: Exploding the Myth of Common Law Copyright." Wayne Law Review 29(3): 
1119-1191 for a more detailed description of American colonial privilege systems. 

50See Abrams, ibid. 

51Ginsburg (1990), A Tale of Two Copyrights: Literary Property in 
Revolutionary France and America, Tulane Law Review, 64(5), 991-1031. 
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US Copyright case law in the 19th century 

This position was only reached after a similar debate in the US courts with regard to the 

competing rights of the authors and the public interest. Patterson and Lindberg52 claim 

to have identified seven principles which emerge from this debate; the limited protection 

principle, the statutory monopoly principle, the market principle, the fair use principle, 

the right of access principle, the personal use principle, and the public interest principle. 

All of these principles appear to point towards the use of copyright in the public's 

interest, and Patterson and Lindberg point to a distinction between the use of a work and 

the use of the copyright as an (unarticulated) principle of 19th century copyright cases 

in the US. 

There are two particularly important cases which stand out from this debate; Baker v 

Seldon and Wheaton v Peters. The former case concerned a book which contained an 

introduction and blank ledger forms for use in book-keeping. The defendant brought out 

a similar book, but with different columns in the ledger form. The plaintiff claimed that 

in order to have arrived at the arrangement that the defendant had used, the same plan 

to the first book-keeping forms would have to be followed, and therefore his copyright 

had been infringed. The court, however, disagreed, arguing that copyright could not be 

used to protect a book if in so doing it prevented the knowledge contained in the book 

from being used; the purpose of publishing in the first place was to impart knowledge in 

the public interest, and the effect of using copyright in the manner that Baker desired 

would have defeated the public interest objective of copyright. 

Wheaton v Peters has been referred to as the US version of the famous English case 

Donaldson v Becket. The argument from Wheaton's side was that it was absurd that the 

Constitution would seek to take away someone's common law rights, and equally as 

absurd was the idea that as well as the author having rights in his work, everyone else 

also has rights in the work, even though it is the author that has put skill and effort into 

52Patterson, L. R. & S. W. Lindberg (1991) The Nature oJCopyright, University 
of Georgia Press 
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producing the work. 

The court rejected this, and clearly established the statutory monopoly principle 

mentioned above to be their reasoning. One point from the courts reasoning pointed out 

by Patterson and Lindberg is as follows: 

"A book is valuable on account of the matter it contains, the ideas it 

communicates, the instruction or entertainment it affords. Does the 

author hold a perpetual property in these?" 

It is clear from modem interpretations of copyright law on either side ofthe Atlantic that 

copyright protects the expression and not the idea behind that expression, as the 

monopoly granted would be counter-productive to public interest or educational 

explanations for copyright. This is also the interpretation which was followed in Wheaton 

v Peters. Although it was only a majority decision, with its dissenters claiming that a 

right of property existed for the fruits of a person's mind, the argument against a 

common law right prevailed. The importance of the case is summed up by Abrams: 

"Wheaton defined the underlying philosophy of copyright in the United 

States. Wheaton's characterization of copyright protection as a monopoly 

in derogation of the rights of the public has become a basic analytical 

premise of subsequent copyright legislation and decisions ... The central 

focus of American copyright philosophy is the public benefit from the 

production and dissemination of these works, rather than the private 

rights of the author. ,,53 

This view continued through to the 20th century, when the following was said in a report 

during the general revision of copyright in 1909: 

"Not primarily for the benefit of the author, but primarily for the benefit 

53See note 1, at p.1185. 
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of the public, such rights are given. Not that any particular class of 

citizens, however worthy, may benefit, but because the policy is believed 

to be for the benefit of the great body of people, in that it will stimulate 

writing and invention to give some bonus to authors and inventors." 

This view of the utility of copyright as being public interest orientated greatly differs 

from the French approach to such matters; the droit d'auteur system there places high 

importance of the rights of the author above all other considerations. 54 

54F or a detailed discussion of the differences, see Ginsburg (1990), above. 
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2.5 Copyright Development in the 19th Century 

It is widely believed that the cases of Millar v Taylor and Donaldson v Becket in the late 

18th century signalled the end of the debate on the nature of copyright. What is often 

overlooked is that this was only a signal of the beginning of the development which was 

to take place during the 19th century. There were two main copyright Acts in the 1800's, 

with other smaller pieces of legislation as well, and from an author's perspective, these 

statutes signalled the most important change since the Statute of Anne in 1710. 

The first piece of copyright legislation in the 19th century came in the form of the 1814 

Copyright Act. At first glance, this Act appeared to herald nothing more than a mere 

extension of term. However, the significance comes in the way that the term was 

extended. The extension was to 28 years or the life of the author, whichever was longer. 

Although in real terms there was no difference from the 14 years plus 14 years term, 

which in cases where the second period was brought into effect lasted the same time as 

the new 28 year term, it did mark a big difference from the 1710 Act in conceptual terms. 

Whereas the emphasis in the 18th century had been on the protection of printer's rights 

against reprinting by pirates, the 19th century legislation placed the author at the centre 

of the copyright issue for the first time. 

The linking of the term of copyright to the life ofthe author is an important conceptual 

step when considering the rationale behind copyright law and its origins as a right that 

the booksellers and Stationers' Company lobbied for. Although, as Feather comments, 

the discussion surrounding the Act concentrated more on the issue of legal deposit of 

books, then a requirement for granting of copyright. The issue of term was therefore not 

fully discussed as it would have been at this stage, however this was remedied later in the 

century with the debate which surrounded the 1842 Act. 

The 1842 Copyright Act 

The 1842 Act has been seen as historically unimportant when discussing the progression 
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of copyright legislation, as it resulted in a small extension of term from that set out in the 

1814 Act. It also did not address the issue of international protection of works, which 

was the high profile issue of the time. It is for these reasons that the Act is not seen as 

particularly significant. However, the 1842 Act's significance is shown in the five year 

debate which surrounded the Act, and the conceptual significance in the extension of 

term that it sought to bring about. 

The Copyright Debate 

Talfourd originally planned a consolidatory Bill when he first introduced it to Parliament 

in 1837. The aim was to bring together all the disparate copyright Acts which formed the 

patchwork of copyright in different categories of media into one grand scheme, clarifying 

sections and definitions, and combining this with an extension of term and international 

protection of works, although the latter issue was very politically sensitive at the time 

and would never have been allowed to pass through Parliament. As it was, the 1837 Bill 

did not make it through Parliament, and indeed Talfourd was forced to narrow his 

objectives down considerably, turning his attention to the issue ofliterary copyright only. 

Despite this, the debate over the proposed extension of term was no less heated. 

Talfourd's opposition was well organised, and as the subject concerned literary copyright, 

there were a wide range of people with interests in the subject; publishers, printers, 

booksellers, libraries, and so forth. 

Talfourd set down the principle for his reform in Parliamentary debate: 

"the present term of copyright is much too short for the attainment of 

that justice which society owes to authors, especially to those ... whose 

reputation is of slow growth and enduring character. ,,55 

Talfourd was of the opinion that the current length of copyright protection was not 

55Hansard, xlii, 556 (April 25) 
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sufficient to reward all authors, and as copyright at that time extended for the life of the 

author, the only way forward was for apost mortem term, although Talfourd maintained 

that this type of extension of term was important because a writer wrote not only for 

himself, but to support his family. Under the current law, copyright would lapse on the 

death of the author, leaving the family without income from the dead writers books , 

which Talfourd saw as an injustice, at least for the first few years after the death ofthe 

author. 

Despite this obviously economic consideration concerning the provision for an author's 

family after their death, Talfourd's view of copyright was not of it as an economic right. 

He saw the author as creator, and was actually a supporter of perpetual copyrights, 

although to make this view public would have been a mistake. He saw his proposed 

extension of term to the life of the author plus 60 years as being as close to perpetual 

copyrights as he could get, as a return to perpetual copyrights would probably have been 

politically and economically impossible. 

The first step towards closer association of copyright laws with the author came with the 

1814 Act's tying of the term of protection to the life of the author and would be 

continued further with the abolition of registration in the 1911 Act, linking the copyright 

protection to the creative act by establishing that protection runs from the moment of 

creation. Talfourd's legislative attempts were part of a movement away from the interests 

of the publishers and more towards considering the rights of the author. 

The well organised opposition to Talfourd's Bill consisted of such groups as publishers 

and booksellers. The principle set forward by tins group concerned copyright as an 

economic right, and tI1e objections raised to the Bills were, in the main, economic ones -

as in the 18th century, the publishers concerns were centred on the effect that the change 

would have on the industry. There were generally two categories of publishers at that 

time, those publishing copyrighted works, having bought the right to publish from the 

author, and those printing cheap reprints of works which were out of copyright. The first 

group were concerned that the extension in term would result in their having to pay a 
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higher price to the author for pennission to publish, while the latter group saw the 

extension destroying a large part of their income through reviving the copyright in works 

which were currently in the public domain. 

There were further fears that the increased costs incurred by these publishers would then 

be passed onto readers in the form of higher book prices. This was described as a "tax 

on knowledge", and drew the attention of those who had fought against the stamp duty 

on newspapers that was present during the early 19th century, for example, Seville 

quotes three Radical MPs among this group; Wakley, Warburton and Hume. 

It appeared from the arguments of those opposing Talfourd's Bills that the only effect of 

bringing in the proposed law would be added monetary gain for authors at the expense 

of other groups such as the publishers and the book buying public. MacQueen (1995) 

summarised Talfourd's reasons for bringing in the 1842 Act being because he was "acting 

amongst other things in the interests of the family of the poet William Wordsworth." This 

is rather a simplistic view of what Talfourd was trying to achieve, compared against his 

stated aims, above. There is no doubt that the effect of this proposed legislation was 

acting heavily in favour of the authors, however. The tone of the above statement does 

suggest that the authors were undeserving of such an increase in their fortunes, but at 

that time the most popular method of assignment of rights to a publisher was for the 

author to sell outright for a flat fee. Any additional profit that the book made over and 

above that which was originally anticipated would go to the publisher rather than what 

appears the equitable solution of being given to the author. The system at the time was 

not completely fair to the author. The problem was that at the time, the heavily organised 

opposition were against such a concession to the author, citing economic considerations 

(in paying the author a higher fee for a copyright with a longer period) which they 

claimed would be passed onto the reader in the fonn of higher book prices. 

The debate narrowed down to three themes concerning the proposed extension ofterm; 

the monopoly, the threat to trade, and the aim of diffusion of knowledge, although based 

on the use by the 18th century booksellers of "the encouragement of learning" for the 
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establishment of the copyright system, it would not be unreasonable to suggest that the 

phrase "diffusion of knowledge" was one used by the publishers to serve their own 

interests. The same could possibly be said about the argument that the public interest was 

served by the then current length of protection staying as it was, when maintaining the 

status quo also coincided with their own interests. 

Aside from the main issues of the debate, the Bills were also caught up in the Radical 

Agenda of using the outdated rules of Parliament to disrupt any Bill which they disagreed 

with, and indeed the B ills suffered from postponements and other setbacks in the House. 

The problem which arises from regarding copyright as an economic right stem from the 

discussions of the 18th century, where it was established that although copyright was 

regarded as a property right, it was different from normal perceptions of property. The 

economic view of copyright was as a "commodity", but following this rationale, the only 

property which exists is in the book as a physical object - Talfourd was keen to 

distinguish between the author's literary property in the (intangible) work, and the 

"commodity", which is each individual book printed. It is not possible to attach a 

property right in the normal sense to literary property as there is not one tangible object 

to attach it to. 

Talfourd's Act was finally passed in 1842, but not until after 5 years and 11 different 

versions ofthe Bill. Seville comments that MPs were thoroughly sick of the copyright 

Bills by this stage and this could possibly have contributed to its passage. A large reason 

why the Bill was held up for so long was down to the organised opposition against it; it 

did, however, have its less well organised supporters, although the authors thought it 

improper for them to petition Parliament on tIns matter, the result ofthis was their views 

were not voiced. Talfourd was adamant that the life plus 60 term was crucial to the Bill, 

and was not willing to compromise (in fact he considered it a compromise from the 

premise of perpetual copyrights); but once he lost his seat at the 1841 election, Lord 

Mahon took over the Bill. It was once he had compromised to shorten the extension to 

42 years or the author's life plus 7 years that it was accepted. 
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However, the precedent had been set for a post mortem period of protection, which 

surely was Talfourd's main aim with the Bill. It does, however, seem slightly odd that 

with such ferocious opposition to a life plus 60 term, the compromise oflife plus 7 was 

allowed, considering the significance of having a post mortem term of protection, which 

goes to the heart of what Talfourd was attempting to achieve. However, if you view it 

in economic terms, the extension was only of a few years, rather than the potential 

extension of an entire generation which Talfourd was proposing. From the economic 

viewpoint of those originally opposed to Talfourd's Bills, this was an acceptable 

compromise. It also demonstrates that the opposers of Talfourd's bills were thinking 

directly about the rise in cost to them in dealing with copyrights. The conceptual leap of 

the introduction of a post mortem term is larger than the economic cost of what was in 

effect an increase of term of only seven years. 

Conclusion 

Far from being a mere insignificant extension of term, Talfourd's Act is an important 

stage in the development of copyright, if only for the thorough debate which the Bill in 

Parliament provoked. Seville also notes how the Acts clear definitions and groundwork 

on domestic copyright assisted the 1911 Copyright Act. Aside from this, the 1842 Act 

provided a change in the debate on the rationale of copyright - it marked a move towards 

more consideration of the rights of the author with regard to copyright. Talfourd had 

gained a small victory over those arguing that copyright was solely an economic right 

and that a post mortem term would be to the detriment of other interest groups. The Act 

marked a small step nearer the French and German systems, which were almost totally 

author led, although the position ofthe UK system was, and still is, rather different from 

those systems. 

The move towards the rights of the author was also illustrated by the fact that the 1842 

Act was really the first author led change to the copyright system. Other reforms had 

been put forward by the publisherlbookseller groups, right back to the original Copyright 

Act in 1710, which was lobbied for by booksellers, who wanted something to replace 
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their then defunct rights under the old privileges system. 

The effect on the copyright debate was to tip the balance which was beginning to emerge 

more towards the rights of the author, and in so doing add more weight to the rationale 

that copyright is more concerned with the author's rights than the economic 

considerations of the publisher. Although it is possible to argue that this was a victory 

for the author's rights as creator, the extension of term was in reality gained on the 

argument that the increase would provide economically for the heirs of the author after 

his death. 

Talfourd's attempts can be seen in one of two ways. It was possibly an attempt at a 

return to perpetual copyrights, as life plus 60 would be effectively perpetual considering 

the lifespan ofthe average person at the time, and the work would only go into the public 

domain after several generations. However, it could also be considered as an important 

conceptual shift in the rationale of copyright in favour of the author, tying the term of 

copyright to the lifespan ofthe author and recognising him as the most important person 

in the publishing industry. Considering Talfourd's close associations with authors such 

as Wordsworth, the latter of the two possibilities is the most likely, and the changes were 

designed to benefit the author. 
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2.6 Conclusion: the Historical Basis of Copyright Law 

The important question to be considered within the context of copyright law in the 18th 

and 19th centuries is that of the rationale or purpose of copyright. This then helps to 

identify the sections of society that copyright law was created for. It is important to settle 

this issue before moving on to the questions concerning technological change, to be 

discussed in the next section. Regulation which was originally for censorship purposes 

has developed through the 18th and 19th centuries to display two distinctive traits. The 

limit in term of copyright and the lack oflegislative support for the Stationers Company's 

demands in the 18th century, coupled with the tying of the limited term to the life of the 

author suggesting a rise in importance of the author in the 19th century has identified 

distinct groups whose interests are balanced by copyright law. 

The lesson from history therefore appears to be that copyright law is now a law which 

is finely balanced between the rights of authors, publishers and the public. There are valid 

arguments as to why each group's interests must be represented within copyright law, 

but must be balanced against competing interests. The problem concerns how this 

balance is attained, and what the relative considerations are in judging this. 

Criteria 

After the turmoil of the first two centuries of copyright law, it therefore appears that a 

set criteria can be applied to copyright. The conceptual shifts of copyright during this 

period have demonstrated the consequences of not achieving the balance between 

copyright owners and users. The booksellers monopoly demonstrated the importance of 

consideration of the public interest, and the tying of the term of copyright to the life of 

the author increased the author's importance in the copyright equation. The criteria for 

a stable copyright law therefore revolves around this need for a balanced approach. All 

considerations have an affect on this balance; the strength of economic rights granted to 

authors, the existence of moral rights in the copyright system, and affect that technology 

has both on the enforcement of copyrights and the use of copyright to protect works 
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created in new media. It is therefore intended to address these issues in the next stage of 

the thesis. 
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2.7 20th Century Copyright 

Introduction 

This section is concerned with the history of copyright through the 20th century; an 

important time for copyright law in terms of reform. The law this century has changed 

radically from the one which was in force in 1900, and the importance of copyright has 

been emphasised by the fact that there have been three large pieces of copyright 

legislation this century. The law in force at the beginning of the century was Talfourd's 

Act, the 1842 Copyright Act. There is a substantial difference between that Act and the 

one in force currently, the 1988 Copyright, Designs and Patents Act. My intention is to 

review the progress made since the beginning of the century and answer several 

questions which arise; 

(a) How has the law of copyright adapted to technological change? 

(b) How has this affected the rationale of copyright? 

(c) What can we learn from this method of reform when looking towards reform of 

copyright for the digital era? 

Technological change 

Technological change is to 20th century copyright what the author's struggle to be 

recognised as important as creator of the book was to 18th century copyright. With the 

industrial revolution, various formats other than books were given copyright protection; 

copyright Acts for engravings, prints and sculptures are good examples of this. 

This protection was not given in one all-inclusive copyright Act, however, as the 

approach was on a piecemeal basis only - separate Acts for each separate type of 

copyright. This approach was criticised in the second reading of the 1911 Act for its 

inconsistent approach to copyright law. Also, the copyright in printed books was still 

recognised as the major form of copyright work, holding more importance than other 
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formats. 

Indeed, an attempt was made in 1837 by Talfourd to consolidate these disparate statutes 

into one grand scheme, with the original incarnation of his copyright Bill, however, the 

weight of political opposition to this plan forced Talfourd to take a narrower view of 

copyright reform. The 1842 form of the Bill finally fell into line with all the previous 

copyright Acts by its exclusive emphasis on books: 

"The 1842 Act was a rather backward-looking piece oflegislation, which 

protected the classic form of the late eighteenth and early nineteenth 

centuries - the printed book - while almost entirely ignoring the 

proliferation of reproducible and marketable formats and manifestations 

which already existed even as early as the 1840's. ,,56 

The international element was also of great importance at the turn of the century; 

although Talfourd had unsuccessfully tried to include some form of international 

dimension to his Bill, this was because it was considered so important that it should be 

dealt with separately. As it was, this importance had increased since the time of 

Talfourd's Act because of the signing of the Berne Convention in the 1880's. The Berne 

Convention had originally started off as a European treaty providing protection between 

countries for their citizens and preventing the piracy which occurred outside the 

jurisdiction of the country where the author resided. Throughout the 20th Century this 

protection has grown as more countries became Berne members, the most important 

recent signatory has been the United States. 

The significance of this treaty and its lesser cousin, the Universal Copyright Convention 

(UCC)57 was the fact that it drove forward legislative change, and certainly the fact that 

56Feather, pl74 

57The UCC had less strict requirements for membership, and was seen as an 
alternative to those who wanted the benefits of some international protection without 
having to adhere to the Berne criteria. Most significant was the reduced minimum 
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the 1911 and 1956 Copyright Acts were preceded by Berne protocols is more than mere 

coincidence. Membership to the Berne union pushed forward the legislative reform of 

copyright law in this country. 

The 1911 Act 

By the beginning of the 20th century, technology had advanced sufficiently that some 

concern was aroused about new media and how copyright could protect the works 

created in them. The nineteenth century had seen the creation of photographic 

technology, and by the latter part of the nineteenth century pictures captured on film had 

been linked together in sequence to create cinematograph films. The beginnings of sound 

recording and reproduction had also been discovered. 

Against this background, and also the issues of the Berne international treaty which 

added further complication, there was a call for a new copyright Bill to be drafted. There 

had been a revision of the Berne Convention, the 1908 Berlin protocol, and the Gorrell 

Committee investigated the matter of reform ofthe copyright law in response to this. The 

1910 Gorrell Report called for the ratification of the protocol, but little else. The 1911 

Act fulfilled this recommendation, and the most significant alteration of the copyright law 

was to increase the term of protection to the life of the author plus 50 years. 

The Act also had two other important effects, though. The first was the long-awaited 

consolidation of the many different copyright Acts. The President of the Board of Trade 

addressed this issue in introducing the Bill to Parliament: 

"There are something like twenty-two Acts dating back to 1735. Each 

class of work, books, music, lectures, plays, engravings, sculpture, 

paintings, drawings and photographs, has received different treatment in 

requirement for copyright term. 
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different statutes. ,,58 

He added further; "the reasons for the inconsistent dealings with different works is that 

the subj ect has never before been treated as a whole." On this basis, the 1911 Act was 

an attempt to bring a consistent approach to copyright law. 

As well as the consolidation of the many copyright statutes which were still in force 

dating back to the 18th century, the 1911 Act also reformed the law of copyright to 

include rights in two new types of work. Copyright was to be protected in the form of 

sound recordings and cinematograph films. The addition of these works was included in 

s 1 (d) of the Act, which gave the copyright owner of a literary, dramatic or musical work 

the sole right to make a record, perforated roll or cinematograph film of the work. The 

effect of this subsection was to create a copyright in these two forms of work (for a term 

of 50 years). The right would be dependent upon the literary, dramatic or musical work 

that it is based upon. 

The main aim of the 1911 Act was to implement the recommendations of the Gorrell 

Report, in enacting the provisions of the Berlin protocol of the Berne Convention. What 

it also achieves, however, is to discard the 18th and 19th century preconception that 

copyright is a right for literary works only, because of both the amalgamation of all the 

separate copyright and copyright-like provisions into one statute, and also the inclusion 

of new rights to give copyright protection to works created in new media. However, the 

issue of new media was not addressed in the debates during the passing of the Act, and 

it was something which was not considered to be important at that time. The problem 

with not doing so would be shown 40 years later with a further committee meeting with 

a similar brief to the Gorrell Committee in 1951, when, in comparison to previous 

Copyright Acts in the 18th and 19th century, the 1911 Act was still fairly young. 

Copyright in the 20th century has been subjected to problems as a result of the 

technological change which has occurred, which is why in 1951 the Gregory Committee 

reported on its recommendations for reform as a result ofthe technological development 

58Hansard (1911) XXIII at 2589. 
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which had taken place. 

The 1956 Act 

In 1951, the Gregory Committee reported on its investigation into copyright law and 

whether an update was needed. As with the Gorrell Committee, the Gregory Committee 

was preceded by another protocol ofthe Berne Convention. This time it was the Brussels 

protocol, and the Committee's main objective was to recommend ways of ratifying the 

new protocol. However, whereas the Gorrell Committee 41 years earlier had been solely 

concerned with the ratification of the Berlin protocol, the Gregory Committee was also 

concerned with addressing the technological issues surrounding copyright and how the 

law could be reformed in the light of these issues. 

By the time this Committee met, the advance of copyright had increased in importance 

with regard to copyright law - far more than it had been even in 1911. The pace of 

technological change was quickening, and there were technologies which existed in the 

50's whose entire history took place after the 1911 Act. Television broadcasting was a 

prime example of this. The Gregory Committee stressed the importance of this 

development at the beginning of the report: 

" ... what has been far more important is the interaction between questions 

of copyright and those modem scientific and technical developments to 

which the public have become accustomed, or may hope to enjoy.,,59 

This interest in technological development fell into two areas; how to cope with new 

media such as television, and the issues of increased ease of copying through 

technological development. 

The first of these areas was dealt with by what is simply described as 'expansion of 

categories' of works protected by copyright. This had already happened in 1911 with 

59Crnnd 8662, pl. 
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regard to the adding of musical and artistic works to the main copyright Act alongside 

books, and with the creation of new rights in sound recordings and cinematograph films. 

The Gregory Committee recommended further reform along these lines; and a 

'mechanical reproduction right' to be added. This would include rights in television 

broadcasts, records and films. However, the process of 'bundling' these three media 

together into one category is problematic. This was because, firstly because of the 

differences between these three new technologies, the different technologies they 

employed and the different personnel involved in their creation, but also secondly the 

limitation of limitation of the right to 'mechanical' reproduction, especially with 

hindsight, and the possibilities of non-mechanical reproduction which have occurred, or 

the creation of technologies which cannot be described as 'mechanical' in the ordinary 

sense. 

The Committee was therefore moving towards a situation whereby the law of copyright 

should be given more flexibility in not being restricted to the more classic forms of work, 

but should incorporate works created in new media which would attract copyright 

protection if they fell into the existing categories of copyright works. 

Moving on to the second issue, the Committee looked at the consequences of new 

technology allowing copyright works to be reproduced more easily by those other than 

the copyright owner. Since the 1911 Act, copying technology had been increasing in 

sophistication, and this fact had not escaped the Gregory Committee: "[T]echnical 

developments such as contact photography and micro-photography have ... [created] 

means whereby ... hand copying can be avoided." 

Whereas before that time it had always been easier, more cost effective and quicker to 

buy the product rather than attempting to copy it, photocopying technology (or 'contact 

photography' as it was called) had created a situation whereby this was no longer the 

case, and the incentive to infringe copyright was increased. The obvious solution would 

have been to bring in a law to restrict uses of the new technology that were not 

authorised; however there was an added issu~ which prevented this from being the simple 
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solution. Photocopiers were found in libraries and universities, and were increasingly 

being used by academics to copy materials for their own pri vate studies, or were copying 

sections for the purpose of criticism or review. These instances of copying were seen as 

acceptable, and so the idea of 'fair dealing' was proposed. 

Fair dealing would create an exception to the strict rule of no copying, and allow the 

legitimate use of photocopying machines and other such technology, whilst affirming the 

fact that use of the technology to make unauthorised copies was still a breach of 

copyright. The issue of fair dealing went to the heart of the rationale of copyright. 

Copyright in the 20th century has become a fine balancing act between rewarding the 

authors for their efforts and the public interest in disseminating the works of authors as 

widely as possible. Therefore when dealing with issues such as the one presented by 

photocopiers, the wide dissemination of works in the public interest should be 

considered. In an author-led system of copyright, the approach would be that the authors 

interests should be served by collecting all the money that the Act states he is entitled to, 

however, when balancing the interests of the author with the public utility of 

dissemination of knowledge in the UK system (and also in the federal US system), the 

author is entitled to a just reward for the time and effort he has invested in the work, 

while the work is spread as widely as possible in the public interest. Following this, it is 

clear that to serve the interests of both parties, fair dealing was an ideal concept. 

The report as a whole attempted to come to terms with the new technologies which had 

developed after the 1911 Act. The issues of broadcasting were addressed, along with 

other new technologies, and the issue of fair dealing. However, the report can be 

criticised for its lack of forward thinking with regard to its recommendations, addressing 

as it did only the issues that were current; with the pace of reform quickening, it should 

have been a reasonable presumption that some flexibility would be needed to 

accommodate the future developments which would inevitably occur. 

The Gregory Committee report was followed in 1956 by a new Copyright Act. It was 

a substantial update of the law, longer than the 1911 Act, and replacing rather than 
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amending it. High on the list of priorities was the issue of technological change, as 

considered by the Gregory Committee. The Bill was introduced to the House of 

Commons by Peter Thomycroft, the President of the Board of Trade: 

"This is a large and complex Measure. Its first purpose is to restate the 

law of copyright. Its second is to state it in the context of the neVi 

technological developments which have taken place since the original 

Copyright Act 1911, in television and the like. ,,60 

The issues which I have discussed with regard to the Gregory Committee were dealt with 

in parts II and VI ofthe Act. The most significant regarding technological change is part 

II. This part dealt with sound recordings, cinematograph films and broadcasts. The way 

in which these new innovations were dealt with went along similar lines to the 

recommendations of the Gregory Committee; new categories of copyright works were 

created to deal with new media. However, where the 1951 Committee had recommended 

a mechanical reproduction right, which would have covered all these categories, there 

were disadvantages to that type of reform as I mentioned above, and the Act dealt with 

each of the new types of work separately. The legislature at the time seemed unwilling 

to attempt to resolve such difficulties and shied away from such radical reform, and take 

the more conservative approach mentioned. The approach adopted was adequate for the 

requirements that the Act had to meet, but arguably could have provided a simpler way 

of dealing with the problem of new media than the actual solution of merely adding on 

more categories of works. 

Under the 1956 Act, sound recordings were given a copyright under s 12. This created 

a separate right for sound recordings, whereas in the 1911 Act the right to make a sound 

recording was granted to copyright owners ofliterary, dramatic and musical works. S 14 

made broadcasts, whether sound broadcasts or television, subject to copyright, , and 

cinematograph films were granted a new copyright under s 13. Although the 1911 Act 

had granted rights to cinematograph films, this was through the separate components of 

6°Hansard, vo1.553 (1955-56), 715. 
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the film; the soundtrack as a musical work or sound recording, the screenplay as a 

literary work, and so on. The 1956 Act granted a copyright to cinematographs as a 

complete work for a period of 50 years. 

This section also introduced the protection of the typographical arrangement of a 

published work, even if the work itself was out of copyright. Therefore if a publisher 

were to republish an old work on which the copyright had expired, such as a 

Shakespeare play, the work spent on the layout and design of the book could be 

protected by copyright. This particular point does raise questions with regard to the 

objective of copyright, and use of copyright in this way could be seen to be placing a 

more economic emphasis on copyright, as this right is clearly there for the benefit of 

publishers. Could it be said that the law has started to move back towards publishing and 

economic interests in this way? 

The issues of fair dealing, first mentioned in the Gregory Committee report, arose in part 

IV of the Act; s41 allowed an exception to copyright infringement for educational 

purposes, which included criticism or review. This would clearly answer the query as to 

whether photocopying machines infringed copyright; copying under the s41 exceptions 

was allowed, all other unauthorised uses were unlawful. 

Although the 1956 Act was a genuine attempt to answer the problems of technological 

development, there were several criticisms levelled at the Act about the way in which 

reform was approached. The Act had a backwards looking approach to reforming the 

law. During the 19th century this had not been an issue because technological 

development was not an issue, however, it was more significant to an Act that had been 

enacted partly because of the pressures placed on copyright law as a result of 

technological change. The method followed was merely to include existing technology 

within the boundaries of copyright law. There appeared a reluctance to use general 

principles in the wording of the Act, and Feather has described them as a very 

conservative measure; basically for this reason. The sections were rather specific in their 

application, and the reason for criticism lay in the inflexibility of this Act towards the 
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inevitable change which was about to occur. 

The 1956 Act followed along similar lines to the report which preceded it. Although it 

executed reform to accommodate for the new technologies that had been developed since 

the 1911 Act, its provisions were clouded by the way in which the Act was constructed. 

It was, however, following the ideal which had started with the 1911 Act in 

accommodating new forms of copyright work by expanding the scope of copyright 

protection to include new media. The Act as a whole appeared to be moving further 

towards the ideal of copyright as an economic right, with the inclusion of copyright for 

the typographical arrangements of published editions which was plainly aimed at 

protecting publishers who published editions of books which had fallen into the public 

domain. The question of how satisfactory the 1956 Act was would be answered by how 

well it stood up to the development of technology and how quickly a call for reform of 

the law would arrive. 

The Copyright, Designs and Patents Act 1988 

The 1988 Act was a complete contrast to the 1956 Act, mostly in its flexibility. The way 

that the 1988 Act differed from its predecessors is in the long drawn out process of 

reform which led up to the Act. The process of reform of the copyright law began in 

1973 when the Whitford Committee was established. Once again, as with previous 

committees of this nature, its brief was to investigate the current law of copyright and 

decide what reforms, if any, were necessary. It was not until four years later in 1977 that 

the Committee made its report. The problems that it faced were summed up in the 

introductory paragraphs: 

"Like the Gregory Committee we have been faced with a number of 

problems raised by technical developments in various fields. The 

developments which have taken place since the passing of the Act of 

1956 have arisen in three main fields: (1) the improvements in the 

techniques by which documents can be reproduced, (2) the development 
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of techniques for recording sounds and sequences of visual images on 

magnetic tapes and (3) computer technology."61 

The Committee observed that "there are undoubtedly difficulties in fitting some of these 

developments into the framework of the 1956 Act." The most obvious example being 

computer technology, which was in a similar situation that broadcasting had been in with 

regard to the Gregory Committee report, with most of the development of computing 

occurring after the 1956 Act. Although computers had existed at that time, they were 

still at a very crude stage during the fifties in comparison to the development they had 

undergone since that time. They certainly were not within the scope of copyright law at 

that time. 

Once again, the report investigated technological developments under two heads; how 

to deal with new media which had arisen since the passing of the previous Act, and how 

to address the problem of increased piracy through the ease of copying copyrighted 

material because of the advance of technology. 

The latter of the two was a rather tricky issue. The 1956 Act had introduced a concept 

of fair dealing to UK copyright law, with unauthorised copying being allowed for 

'educational or review' purposes; unfortunately this had not solved the problem. The 21 

years which had elapsed between the 1956 Act and the 1977 Committee report had seen 

a vast development in copying technology, with photocopying machines becoming more 

common, and the creation of the microchip in the seventies would be soon to 

revolutionise the world of computers. This was seen by copyright owners as a potential 

problem because of their perception oflost revenue as a result of use and abuse of these 

new technologies. 

The problem had been that the fair dealing exception had been largely useless and the 

copyright owners of works being copied were still, from their point of view, losing 

revenue through photocopying. The Committee noted this problem: 

61The Whitford Committee report (1977) Crnnd 6732 at paragraph 22. 
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"The widespread availability of simple-to-operate and relatively cheap-to

use photocopiers has made the law unworkable. The complication and 

delay in obtaining permission from copyright owners is such that many 

people do not bother. Since detection is virtually impossible in many 

cases, there is no incentive to do so. It is pointless for the law to lay 

down prohibitions which are unenforceable." 

The Committee recognised the need for reform, and there were several solutions on 

offer. The most obvious one would be to regulate or limit photocopiers in some way, in 

order to ensure that they were not abused. They rejected this, however: 

"The widespread copying of textual matter is clearly here to stay. It 

would be out of the question to try to restrict the sale of copying 

machines. Photocopying is something authors and publishers must come 

to terms with in the best way possible." 

Although this statement appears to be rather defeatist when faced with the problem at 

hand, the Committee did offer a solution to the problem in the shape of blanket licencing 

as a way of supporting the system of fair dealing. This would compensate authors and 

copyright owners who claim to lose revenue through the use of photocopiers. The 

system was proposed to place a compulsory licence on all photocopiers in libraries and 

public places, the money from the blanket licence going to copyright owners whose work 

would be copied. The problems for the copyright owners which would be compensated 

for by use of such a scheme relate to their ability to collect the revenue lost from the use 

of photocopiers, simple economics make it impossible to collect what they may feel is 

owed to them. Although not a perfect solution, it is certainly one which would appeal to 

copyright owners. Copyright in this country is heavily biassed in favour of economic 

considerations, and so a right which merely allows for the remuneration to copyright 

owners is satisfactory in this case. 

As well as the ongoing problem of photocopying and repro graphic technology, the 
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Committee also addressed other problems regarding new technology. Computer 

technology was the most significant of these; and the Committee had been faced with a 

problem which had never before affected copyright law: 

"We think that in almost all cases of any practical significance the input 

of copyright material into a computer will involve reproduction in a 

material form. In any event, we think that any doubt existing under the 

present Act must be resolved under any future Act. We think that storage 

of copyright material in a computer store should be clearly restricted." 

It was not clear how this was to be done, however. It can be assumed, though that it 

would be by inclusion of works stored by computer within the growing range of works 

which would attract copyright protection. 

However, the recommendations in the 1977 report were not legislated upon, contrary to 

the case with past reports in 1911 and 1956. A further look into the problem occurred 

with a Government paper in 1981 entitled Reform of the Law relating to Copyright, 

Designs and Performer's Protection (Crnnd 8302). By this time, it was clear that the law 

was in need of reform, even aside from the international pressure to enact the latest 

protocol to the Berne Convention. What was less clear was how the reforms were to be 

enacted; part of the reason for the delay in implementing the recommendations of the 

Whitford Committee related to the continuing debate as to whether there should be a 

levy imposed upon blank audio cassettes. The previous reforms of the 20th century had 

taken place in the light of international reforms, but also arguably that reform took place 

because of the change in technology, even as far back as the 1911 Act. The way in which 

this reform was conducted was by adaptation and expansion of copyright to 'plug the 

hole' which had then been created by the technological advance. Unfortunately, this 

method oflegislation created reactive law, which only updated in response to advances 

in technology. The 1956 Act had demonstrated how this practice was inappropriate for 

dealing with the advance in technology, as it used narrowly defined principles designed 

to cope with the then current technology, but which had been outdated with the arrival 
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oftechnological developments as then unenvisaged by the drafters of that particular piece 

of legislation. 

Again, the 1981 report looked at many of the issues addressed by the 1977 Whitford 

Committee, including problems of unauthorised reprography and recording, and the 

problems presented by computers. 

The latter of these subjects followed along the same parallels as the reforms of the past, 

in that an attempt was being made to fit works on computer into the copyright system 

by adaptation. The report recognised that "computers are having increasing impact upon 

the subject of copyright ... in the way in which they affect conventional copyright 

works". Added to this the fact that the type of information which could be stored upon 

computers was not restricted merely to one medium, but covered all media including 

sound and visual images. The fact that the storage of information on computers could not 

be easily fitted into any ofthe provisions of the 1956 Act led the Government to propose 

"that copyright protection should extend to works fixed in any form from which they can 

be reproduced." This was wide enough to encompass the traditional forms of copyright 

works and also the new media of computer storage. Interestingly, the wording of this 

phrase can be construed widely enough to accommodate future developments in 

computer or other technology, which is a complete change from the 1956 Act where, as 

I have previously mentioned, there was a distinct reluctance to use generalised principles 

in the wording of the statute. 

However, there are also problems associated with reprography and recording related to 

the relatively new phenomenon of increased ease of copying, which cannot simply be 

solved by looking at historical examples of similar situations. This problem will be dealt 

with in more detail in a later chapter, however, the way in which the report addressed 

these problems is a useful example when discussing further development of the law. The 

report accepted legitimate use for repro graphic technology; "there is a great deal of 

copying of copyright works in private and public organisations and in schools and 

libraries of which undoubtedly a significant proportion would be accepted as fair 

70 



dealing", but also that there was a great deal of serious abuse of the system and, rather 

than place any restrictions on photocopiers, they too agreed that the equitable way of 

solving the problem was the blanket licence system, whereby losses from the use of 

photocopiers could be recouped. 

A similar situation was discussed with regard to the unauthorised copying of records and 

cassette tapes, and it is interesting to note the different way in which they approached 

this issue; " .. .it is clear that there is a considerable amount of unauthorised recording 

going on. If a record is copied onto a blank tape, a sale of a record may be lost. Such 

copying has financial attractions as blank cassettes cost much less than LP's and pre

recorded cassettes." The solution offered in this case was in complete contrast to that 

offered regarding reprography: 

"It may of course be argued that such activities should be regarded as 

beyond the reasonable bounds of copyright law and that copyright 

owners should be content with exercising their rights within the 

commercial sphere." 

This conclusion appears rather harsh in contrast to the attempt to compromise and offer 

some form of compensation set against the infringement of rights through photocopying, 

however, the blanket licencing scheme is not universally applicable, as the report warns 

of "unacceptable burdens" being placed upon individuals, as a blanket licence scheme 

would involve a levy upon blank cassettes, which would put up the price of audio 

cassettes and penalise those who would not use the cassettes in an infringing manner. 

Following this report, there was a further Government paper entitled Intellectual 

Property and Innovation. This is the paper which is accredited as being the forerunner 

to the 1988 Act. It was presented to Parliament in 1986. Once again, the question of the 

suitability of copyright laws and how they could be changed was on the agenda. The 

report examined the problems and made the following proposals: 

(I) to restructure copyright on a more logical and consistent basis. 
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(ii) to remove unnecessary obstacles to the use of intellectual property 

and the exercise of rights - by revision of the complex and difficult to use 

1956 Act and make it more user-friendly. 

(iii) to update the law to include computing, broadcasting and other 

technological developments. 

(iv) to make the necessary changes to allow the UK to ratify the latest 

Berne protocol, the 1971 Paris text. 

The report's original stated aim was to: 

-' ... ensure continued protection for those who create copyright works 

while at the same time recognising that the public has a substantial 

interest in the availability of their works." 

Again, this was a reiteration of the ideal that copyright must be a balancing act between 

the competing rights of authors in their work versus the public utility in wide 

dissemination of the works. 

Following the report Intellectual Property and Innovation in 1986, a Bill was finally set 

before Parliament at the beginning of 1988, the Copyright, Designs and Patents Bill. 17 

years had passed since the signing of the Paris text of the Berne Convention, and so the 

UK was well overdue to ratify the protocol. However, the proposal for a blank tape levy 

did not make it into the Bill put to Parliament, despite the fact that there were good 

arguments in support of such a move, and a blank tape levy has been applied in other 

European countries. 

Interestingly, though, the Bill was not drafted in the spirit of the previous few Copyright 

Acts. The 1842 Copyright Act was criticised for being "a rather backwards looking piece 

of legislation", and the other Acts which followed it unfortunately fell into the same 

mould, plugging the leaks which occurred in copyright law due to technological change. 

The 1988 Bill, however, did not propose to follow these examples. When the Bill was 
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introduced to Parliament by Kenneth Clarke, he observed that " ... we have tried to 

anticipate future developments." The difference was that the way in which new 

developments had been treated in the past was to legislate for the ones in existence , 

without making allowances for fhture advances. The 1956 Act attracted criticism 

basically because of the narrowness of its provisions, and the 1988 Act would allow for 

developments in technology without necessarily needing a change in the law. 

For example, s3(2) of the Act provided that: 

"Copyright does not subsist in a literary, dramatic or musical work unless 

and until it is recorded, in writing or otherwise ... " 

The application of this towards computers is clear; no actual act of what would normally 

be construed as writing occurs in storage of a work upon computer, and so could easily 

be placed within the 'or otherwise' category. Furthermore, the number and variety of 

storage devices available for computing use is so wide that they could not all be 

legislated for; examples being RAM memory chips, floppy diskettes, hard drives, CD

ROM drives and Optical disks. Some of these devices have developed since the 1988 

Act, but would be covered by its provision. 

A further example is in s4(2) of the Act, where the definition of 'photograph' means "a 

recording of light or other radiation on any medium on which an image is produced or 

from which an image may by any means be reproduced, and which is not part of a film." 

As well as applying to traditional forms of photographs, whether printed on paper or 

used as projector slides, it also covers the display of photographs on computer, as the 

wording of the statute allows photographs stored on computer to fall within this 

provision. 

What the Act also had to contend with which had never been an issue before was a 

recent development called 'technical protection systems'. Such systems were discussed 

with regard to audio copying in the 1981 report Reform of the Law relating to 

Copyright, Designs and Performers' Protection, which I discussed above. It reported 
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that: 

"In recent years, the record industry has sponsored research aimed at 

finding a techno logical solution to the problem [of unauthorised copying] 

in the form of a spoiler system which would produce an inaudible signal 

when the record is played which would react with tape recorder circuits 

to spoil a tape recording of the record by superimposing unwanted 

noise." 

Unfortunately no such system has ever been developed for audio cassettes, although 

some video cassettes contain a similar system which disrupts the picture and sound on 

any copies made. 

Such technological solutions had never been particularly prominent or relevant to the 

previous copyright Acts, and the response to technological development had always been 

a legislative one, however, as the ability to copy was becoming easier, such devices were 

developed. The most prominent example of this was in the area of subscription satellite 

broadcasting. To ensure that the only ones allowed to watch the satellite subscription 

channels were those who had paid for the privilege, the broadcasts were encrypted, with 

decryption taking place at the receiver box with a credit card shaped hardware decoder 

key. The DAT (Digital Audio Tape) machine worked in a similar way, with a microchip 

being incorporated into the design to prevent illegal copying, after the music industry 

placed pressure on those developing the machine to incorporate an anti-copying device 

after alarm at the fact that the DAT machine could make perfect copies of compact discs. 

The question of whether such systems could replace copyright as the method of 

protecting intellectual property is one which will be discussed in a later chapter; however, 

it is interesting at this point to note the use of technical protection at this point in the way 

in which it affects what is contained in the Act. The use of such systems points towards 

a more 'self help' attitude towards copyright protection, possibly promoted by the 

shortcomings of the 1956 Act and the late arrival of its replacement, the 1988 Act. It is 
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interesting to note that the 1988 Act did not attempt to replace any of the systems that 

have developed in the time before the Act; the encryption of subscription television has 

become a fact of life, for example. It is possible that a system will develop which will 

incorporate merits of both systems together. 
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2.8 Conclusion: Copyright Law and Technological Ch~,"ge 

Throughout the 20
th 

century, copyright law has gone through a process of change in 

response to technological development. Arguably this was its original purpose in the 

creation of the privilege system and the copyright law that followed it, as these laws 

came about as a result of the invention ofthe printing press. Before this time, a law such 

as copyright was unnecessary as copying a book was time-consuming and done by hand. 

However, the technological development which has taken place during the 20th century 

has far eclipsed that which took place over the previous two centuries, and it is for this 

reason that the amount of change that copyright has undergone in order to keep up with 

the pace of this change is significant. At the beginning of this century the protection 

granted to copyright was disparate, and mainly centred around its original subject, works 

of literature. 

The response to such change has been piecemeal. The resultant legislation has identified 

the problems that have arisen, and then directly dealt with them. The result has been that 

as the pace of technological development has quickened, as it has undoubtedly done 

during this century, reforms for such new developments have been called for more often, 

and the legislative response has been slow, especially with regard to the 1988 Act, which 

ratified the latest Berne Convention protocol of 12 years earlier. The general response 

has also been to add another category for the new media to the list of works already 

protected. The 1988 Act, however, showed a recognition to attempt to embrace the 

rapid development of copyright laws with the flexibility needed for further and inevitable 

development of the technology. 

Copyright in the 20th century has therefore been transformed into a cover-all right which 

has been used to protect certain materials when it seems that this is the most appropriate 

thing to do, regardless ofthe original 0 bjectives of copyright. The inevitable consequence 

of the broadening of copyright to cover all the myriad of different media has been that 

the emphasis, certainly in Anglo-US jurisdictions, has been towards the economic aspects 
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of copyright. Arguably the economic reward is a high incentive for creating copyright 

works, and the answers to some ofthe more tricky problems posed by new technology 

this century have been purely on an economic basis, namely the blanket licencing of 

photocopiers to offset prospective revenue lost through unauthorised copying by 

photocopier, and the proposed, although ultimately unsuccessful, blank tape levy, with 

the same purpose for sound recordings. It is only with the introduction of moral rights 

provisions through Article 6bis of the Berne Convention that considerations of rights 

other than those linked to economic gain have begun to be considered again, and in this 

way the balance of copyright has been upset somewhat. The extreme consequence of this 

going any further would be the reduction of copyright to being a right to be remunerated 

and nothing more. 
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3. The Rationale of Copyright 

3.1 Introduction 

In the previous chapter I have established the historical development of copyright from 

before its creation in the 18th century through to the 20th century where copyright 

protects more than the originally intended books. This chapter will follow on from that 

particular study by looking more in detail at the rationale of copyright. A historical 

perspective has revealed that there have been various competing theories concerning 

copyright throughout the previous two centuries. The evolution of copyright has shown 

a shift between these competing theories, however, it is important to attempt to settle on 

one particular rationale for dealing with copyright. 

The purpose for attempting this will be to aid in the analysis of reforms of copyright law 

which may be brought about by new teclmology. The laws and legislative reforms of 

several jurisdictions will be examined later in this thesis. The European Union is 

particularly noteworthy regarding the reforms and harmonisation of Member States laws 

that are currently being undertaken by the European Commission in order to address the 

perceived problems of digital media. Unless there is an underlying rationale which can 

be followed in the reform of the law, then such reforms will corrupt the purpose of 

copyright, and its effect may become obstructive to its original aims rather than fulfilling 

them. 

Several theories have been particularly important in the development of copyright. I wish 

to examine each of these theories in turn. 
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3.2 Theories of Copyright 

Natural Property Right 

Back in the 18th century, part of the copyright debate centred around the 'natural 

property right' in the writings of authors. It was particularly promoted by the Stationers 

Company members, the London Booksellers. It has been long established that their 

reasons for such arguments were ulterior.62 Laying this consideration aside, the 

underlying theory itself is worthy of examination. 

The philosophical basis for copyright as a natural right has long been attributed to the 

Labour Theory of John Locke63 , in his "Two Treatises of Government". In his second 

Treatise, he establishes what he considers to be the basis of ownership: 

"Though the Earth, and all inferior Creatures be common to all Men, yet 

every Man has a Property in his own Person. This no Body has any Right 

to but himself. The Labour of his Body, and the Work of his Hands, we 

may say, are properly his. Whatsoever then he removes out of the State 

that Nature hath provided, and left it in, he hath mixed his Labour with, 

and joyned it to something that is his own, and thereby makes it his 

Property.,,64 

When applied to copyrights, it is straightforward to see how this can be used to establish 

a natural common-law property right for the author. He has created the piece of work, 

and so therefore it is only just that he should be able to claim property in it. 

The Stationers' argument was that this established a perpetual right for the author in their 

62See Rose, Authors and Owners, Feather, Publishing, Piracy and Politics, and 
my earlier chapter concerning 18th century copyright. 

63See Bettig, Copyrighting Culture. 

64Second Treatise, at paragraph 27. 
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work, to do with as they wished (including assigning the right completely to a 

Bookseller). However, if Locke's theory is to be used as the basis for this right, then one 

must take on board another consideration discussed by him. Locke recognised that the 

public had an interest in the labours of a particular person. He continues: 

"But how far has he given it to us? To Enjoy. As much as anyone can 

make use of it to any advantage of life before it spoils; so much he may 

by his labour fix a Property in. Whatever is beyond this, is more than his 

share, and belongs to others.,,65 

This therefore firmly establishes a public interest in his Labour Theory. Therefore, if it 

is to be applied to copyrights, then the assertion of the Booksellers that an author (or his 

assignee) has an absolute right in the work created is essentially incorrect. Especially as 

Locke goes further to state that " ... God and his Reason commanded him to subdue the 

Earth, i.e. improve it for the benefit of Life, and therein layout something upon it that 

was his own, his labour.,,66 The conclusion reached is therefore that private ownership 

is essentially for the public interest, and it is this public interest that is served by the 

application of the Labour Theory. However, doubt as to the use of the writings of Locke 

in this way has been cast. Bettig67 has argued that use of the Labour Theory is possibly 

flawed due to the fact that intellectual property rights were not even in Locke's 

contemplation when writing the Labour Theory. He makes no mention whatsoever of 

copyrights within the text, and Bettig argues that he is relatively unconcerned with 

authors' property rights in that he published the Two Treatises anonymously to avoid 

alienating his friends. 

However, Locke was not the only philosopher who can be cited in support of the natural 

property right. Immanuel Kant's arguments are probably more appropriate because 

65Second Treatise, at paragraph 31. 

66Second Treatise, at paragraph 32. 

67Copyrighting Culture, at p.20. 
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whereas Locke never discussed the issue of intellectual property, Kant was concerned 

with the issues surrounding copyright laws and publishing. He published an essay entitled 

On the wrongfulness of unauthorised publication of books, in which he outlined his 

theory relating to authorial property. The issue was current at the time of pUblication, 

being in 1785, with the famous court cases of Donaldson v Beckett and Millar v Taylor 

coming around that time.68 

The target for Kant's argument was the actions of pirate publishers, however, his theory 

relied on the natural law and authorial property in his own work by virtue of its creation. 

Kant's theory centred around a natural and inalienable right for the author due to it being 

his method of speech to the public, and therefore tying it to the fundamental freedom of 

speech. The author spoke to the public through his books, and he considered the 

publisher to be merely "the mute instrument for delivering the author's speech to the 

public." 

The most significant aspect of Kant' s theory and of the argument for a natural property 

right in general is the emphasis of the ownership of the copyright by the author, whereas 

the prevailing view in the 17th century and the beginning of the 18th century had been 

that the right was one which concerned the publisher; the author was merely the provider 

of the material, whereas the publisher was considered the important role in the equation, 

a view which the publishers attempted to carry forward in the 18th century, eventually 

without success. 

Kant's opinions with regard to the public interest, however, were more in favour of the 

author; where Locke conceded that there was a public interest in property above what 

was fairly due to the creator, Kant argued that the public's interest was absolutely 

subordinate to the author: "It is not a right of the public to the manuscript but to an affair 

with the author that is the basis for this." In this way, Kant's ideas were more in line with 

what was considered the theory of natural or common law copyright. 

68See previous chapter on 18th century copyright for details of these cases. 
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Whereas Locke'sjustifications were based on the theory oflabour, Kant's theories were 

more like the personality theory argued by Hegel. Hegelianjustification for intellectual 

property is based on personality, and again is a property theory which has then been 

applied to intellectual property. 

Hegel's philosophy is similar to classical liberalism in that he uses the individual as a basis 

for his theories. It is the strongest alternative to labour theory, and focusses on freedom 

achieved through expression of will. 

The personality theory of intellectual property is that ideas belong to the creator insofar 

as they are part of him, part of his personality, and is an expression of his will. In a 

similar vein to Locke's assertion that "every Man has a Property in his own Person", 

Hegel views the will of a person as being their own property. The way this can apply to 

physical property is by imposition of will over the object, therefore making it the 

property of that person. This is part ofthe freedom ofthe individual, which is at the heart 

of liberal theories. Such freedom is therefore increased where society recognises the 

property right. 

Hegel also accounts for abandonment of property. Because property in an object is a 

manifestation of will imposed upon that object, failure to maintain that will means that 

the object is no longer your property. Where this withdrawal of will is intentional, then 

this is where alienability occurs. 

Although labour may be one way in which a person's will is attached to an object, unlike 

with Locke, it is not the only way, as this may occur in other ways too, for example 

emotional attachment to an object. The liberal definition of freedom is the absence of 

restraints however the exercise of freedom without restraints must imply an interference , , 

with another person's freedom. 

With regard to intellectual property, Hegel believed that it was incorrect to try and 

analogise intellectual property with other forms of property, as this would distort the 
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status given to mental traits. However, he saw a way out of this because intellectual 

property is materialised in the objects that result from manifestation of intellectual 

property. 

However, where Hegel's theory runs into problems is with regard to alienation. His 

theory of personality "takes the view that one cannot alienate or surrender any universal 

element of one's self." This, however, interferes with the commercialisation of 

intellectual property. In situations where the intellectual property is embodied in one 

particular object, for example a sculpture, there is not so much of a problem. However, 

with books for example, there is no one object in which the intellectual property is 

embodied, and therefore the concept of alienation conflicts with Hegel's assertion that 

a person cannot alienate a part of himself. 

It is because of the definition of intellectual property being part of a person's will and 

therefore part of himself that causes problems. These problems, although not affecting 

ownership of intellectual property, do affect the ability to deal with or dispose of that 

intellectual property. Hughes summarises the alienation problem: 

"This is the paradox of alienation under the personality model of 

property. The present owner maintains ownership because he identifies 

the property as an expression of his self. Alienation is the denial of this 

personal link to an object. But if the personal link does not exist - if the 

object does not express or manifest part of the individual's personality

there is no foundation for property rights over the object by which the 

"owner" may determine the object's future." 

This is where theories of self-expression such as Locke or Hegel's encounter problems, 

as they will always necessitate referrai to the original owner (and therefore creator) of 

the intellectual property to check that there is no objection to the way they are using 

what is referred to by Locke as being an "emanation of their soul". Hegel runs into 

additional problems because under Locke's labour theory one can at least provide ajust 
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conclusion as to a fair payment for intellectual property based on the amount of work 

that has gone into creating the intellectual property. 

Hegel attempts to justify this alienation because although it can be expressed as selling 

one's self, it is also achieving recognition for the creator. This only goes as far as to 

justify selling copies though, and recognition can be attained without selling the 

intellectual property, for example non-profit academic pUblishing. Again, recognition 

justification would not allow total alienation, as implicit in this is the need to retain rights 

of recognition as the creator and protection against alteration of the work. 

Already one can see problems with this approach, not only because it is at odds with the 

way copyright has actually developed, but because it has the potential to allow one 

person's rights to override all others. However, the recognition that natural property 

rights must be balanced by the rights of others is evident in both Locke and Hegel's 

writings. Locke's theory is subject to the 'enough and as good' proviso that a person is 

only allowed to take from nature as his property enough as is necessary (without defining 

what 'enough' means). Similarly, Hegel's theory of asserting will involves one person's 

will conflicting with the will of others. This must therefore place a restriction on Hegel's 

notion of freedom, and he balances this by requiring that the possibility of obtaining 

property must be available to all. 

However, with natural property right, the right can be summed up; the right is a property 

right of the author, and the work he produces is his to determine what is to be done with 

it and who may copy it. The author deserves this right through the act of creation, and 

as this is purely his own creation, then no-one other than the author has any rights in the 

work except with his permission. 

Statutory Limited Monopoly 

The opposing theory of the 18th century to the idea of a natural property right was the 

assertion that copyright was merely a right conferred upon authors by statute. This 
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theory has its backing in the fact that copyright law is codified in statute, and has been 

ever since the beginning of the 18th century. Also, the foundation of US copyright law 

is attributed to the Constitution, which states: 

"Congress shall have Power ... to promote the Progress of Science and 

useful Arts, by securing for limited Times to Authors and Inventors the 

exclusive Right to their respective Writings and Discoveries.,,69 

The purpose of copyright drawn from this is plainly twofold. Firstly there is the 

promotion of education, which is serving the public's interest to advance their own 

knowledge, and secondly is the protection of the author's interest in the work. The way 

that the clause is phrased clearly indicates that the second objective exists to give effect 

to the first objective, and therefore points to the rationale of copyright law being first and 

foremost the public interest. This is the view shared by Patterson and Lindberg70 who 

argue that copyright in the US is a law which, while it gives rights to the author, they are 

purely for the purpose of the Constitution's objectives of 'promoting of science and the 

useful arts', a purely public interest phenomenon. 

"The author's freedom of choice - whether or not to seek fame and 

fortune by a public sharing of the work - gives rise to a clear inference: 

The framers of the copyright clause intended that copyright be in the 

nature of a bargain and sale between the American author and Congress 

to the benefit of the American public. ,m 

The problem as they see it with modem copyright law is the clouding ofthe true purpose 

of copyright by the popular myths spread by copyright owners and clearing houses: 

69US Constitution, art I, section 8, clause 8. 

70Patterson & Lindberg, The Nature of Copyright: A law of users rights. 

7lIbid, at p.52. 
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'"It is important to recognise what is happening here in terms of legal, 

practical, and policy considerations. From a legal standpoint, copyright 

holders like BNA and PBS are engaged in the time-honoured practice of 

making private law in disregard of public law on the theory that what is 

not specifically forbidden is permitted. ,072 

The true nature of copyright according to the Constitution is that without statute there 

are no rights for the author. The issue is one of natural law versus positive law, with the 

arguments for statutory control being on the positive side of the equation. In true 

positive law tradition, the entire basis for author's rights is the grant by statute which is 

the will of the legislative body. This was also the argument in 18th century England, 

during the debates concerning the perpetual common-law right of the author; a natural 

property right did not exist as copyright was granted by statute; something which was 

unnecessary if a common law natural right pre-existed. 

A further consideration which bolsters the argument that copyright is primarily 

concerned with the public's right to learn is the fair use or fair dealing exception (the 

particular terminology depends on which side of the Atlantic you are). The essence of 

fair use is to ensure that public use of copyrighted works is possible and that it "does not 

become an undue obstacle to learning.,,73 Copyright has been widely considered to be a 

potential monopoly with scope fo~ abuse, not least by the European Court of Justice, 

who in 1995 concluded that it could form part of a dominant position which could be 

abused in contravention ofEC competition policy.74 Indeed, the system which preceded 

copyright law in both the UK and US was an absolute monopoly for booksellers and 

printers, and this, as I mentioned previously, is what they were seeking to perpetuate in 

a new copyright law. 

72lbid, at p.185. 

73Ibid, at p.196. 

74See R. TE. v Commission (1995) All ER CEC) (The Magill case). 
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However, under statute, the way in which copyright avoids return to monopoly status 

is through its limitation; as mentioned earlier it is a limited statutory monopoly. The 

limitation of term of copyright is one example, fair use is another. Essentially, it allows 

certain uses of the copyrighted work without licence, permission or payment to the 

author. The purpose is in controlling the monopoly for the public's educational interests; 

without fair use exceptions then the copyright holder would more effectively be able to 

hold monopoly control over their work, or at least control close to monopoly. It is a fair 

assessment to say that fair use's purpose is purely the interests of the user balanced 

against their rights of control under copyright law. However, this only applies as far as 

is needed for the fair access of the public to an author's work to fulfill the statutory 

purpose of copyright law, that of the promotion of learning. 

UK law categorises several types of fair dealing under the Copyright, Designs and 

Patents Act 1988 - research or private study, criticism or review, and the reporting of 

current events. Similar provisions also exist within the US copyright law, which also lays 

down four criteria for fair use to be considered: 

"( 1) the purpose and character of the use, including whether such use is 

of a commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amolmt and substantiality of the portion used in relation to the 

copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or value of the 

copyrighted work. ,,75 

The effect on the purpose of copyright is clear from these provisions. Fair use exists as 

a way of preventing the author from prejudicing the interests of the public in the pursuit 

of the protection of his copyrights, whose interests must be safeguarded for the 

furthering of public knowledge or education. However, what is also interesting is that fair 

use also protects the author against unfair and unauthorised use of his work by the public 

75S.107 USC 17. 
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which may prejudice his interests. Part (4) of s.l 07 above is a case-in-point for this 

argument. It is fair to allow the public to use a copyright work as they wish for certain 

reasons laid out above which are arguabl y in the public interest, however, as (4) says, this 

is only in as far as it does not encroach on the potential market on the work. Therefore, 

fair use cannot be used to obtain for free what would, fairly, otherwise have to be paid 

for. And in this, it embodies a trade-off or a balancing act between the two parties. 

Natural Property vs. Statutory Monopoly 

Due mostly to the lengthy court action in the 18th century, these two theories of the 

nature of copyright have been set up as opposites, although this is partly also because the 

interests of each party compete with each other - the copyright holders on one side, and 

the copyright users on the other. To view copyright in this way helps to evaluate the way 

that copyright has evolved in the past two centuries, and also simplifies the 

considerations when looking at who is protected by copyright and why. 

7o;y;;;hl 
users 

copyright 
owners 

The copyright users group traditionally encompasses the general public; all who read 

books, watch television programs, use video recorders, listen to music, and so on. This 

also includes those engaged in education and research and other groups subject to the 

fair use exceptions. The copyright owners group includes both authors and publishers, 

who will have interests as authors assignees. Although in certain circumstances these two 
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groups have different interests,76 in the current context it is less complicated to group 

them together in this manner. Any significant differences can be pointed out where 

appropriate. 

In his review of the efficacy of the copyright system, Breyer provides an adequate 

description of these two sets of interests: 

"A copyright law, as Macaulay also points out, may represent one way 

of resolving the conflict between the need for book revenues high enough 

to secure adequate production and book prices low enough not to 

interfere with widespread dissemination of what is written.'m 

This is a purely economic way of presenting the two sides, but is highly relevant to a 

copyright system where monetary gain appears to be the primary incentive provided by 

its existence. The most substantial advantage that the law provides, in the eyes of the 

authors, is the financial reward for their efforts. However, this provides a rather one

sided view of the situation: "The framers of the copyright clause intended that copyright 

be in the nature of a bargain and sale between the American author and Congress to the 

benefit of the American public. ,,78 

This balance is achieved by virtue ofthe Constitutional principle in the US, codified by 

statute. The Constitutional clause clearly splits itself into two parts; firstly the promotion 

of education, and secondly the granting of rights to creators. That the purpose of the 

second part is to help fulfil the first part's purpose is significant. It clearly establishes that 

76For example, whereas the publishers interests typically are restricted to 
economic interests authors also have an interest in other considerations such as , 
recognition as author and preservation of the integrity of the work, which a publisher 
may not necessarily be concerned with. 

77Breyer, S. (1970). "The Uneasy Case For Copyright: A Study of Copyright in 
Books, Photocopies, and Computer Programs." Harvard Law Review 84(2): 281-351 

78Patterson, L. R. and S. W. Lindberg (1991). The Nature of Copyright: a law 
of users rights. London, University of Georgia Press, at p.52. 
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the balance exists between the two parties, rather than a commonly held view that the 

author's rights are paramount, above even the public interest. Similarly UK law also 

follows this principle. Although we do not have a written constitution like the US the , 

same principle can be seen borne out in the way that copyright is administered; the way 

that the copyright statutes of either country are written provides rights for the creator on 

the one hand, and derogations or exceptions to those rights for the benefit of the pUblic. 

However, in contrast to this approach, there are several elements of the copyright system 

which indicate that the interests of authors are more important than is thought in a pure 

application of the public interest perspective of copyright law. 

However, the difference between these two views can be ascribed to a conceptual 

mistake, and a commonly held one. The interest that the copyright owner has is in the 

copyright, and not the work that is the subject of copyright. There is an important 

distinction, raised by Patterson and Lindberg.79 The theory can be reasoned as follows; 

if the copyright owner's interest is in the work itself, then it must be in each individual 

copy of the work. If this is so, then the principle allows the copyright owner to dictate 
. , 

usage and further sale of a particular copy of his work even after he himself has sold the 

work onto another. The consequence of such an approach is obvious, and this is the basis 

for argument that copyright vests a natural right for the author in his work. 

The alternative view, that the copyright owner has interests in the copyright r~ther than 

the work provides a more logical conclusion. If a copyright owner has control of the 

copyright rather than the work, then this enables users to make legitimate 'fair' use of 

the work without encroaching on the copyright owner's rights. This is the approach of 

statute, whereby the law gives an author an interest in the copyright of his work, whilst 

allowing uses of the work by the public for the furtherance of public interests such as the 

advancement of knowledge, which do not interfere with the copyright owners interests 

under copyright. 

The distinction is clear - uses of the copyright by anyone other than the copyright owner 

79Patterson & Lindberg, ibid. 
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are potentially infringing, whereas uses of the work that are not also uses of the 

copyright are not. 

Copyright Holders 

The interests of the copyright holders are encompassed in the part of copyright law 

which provides what are known as the 'exclusive rights'. These are the rights granted by 

statute to the owner of the copyright in order to provide some protection for their 

interests in the work. The fact that there are exclusive rights rather than a monopoly on 

uses of the work is important; although in the US copyright is referred to as a limited 

monopoly, this is slightly misleading in that the impression conveyed by this is that the 

author has a right to dictate all uses of the work within the limited timescale dictated by 

statute. Copyright could be far more accurately described as a bundle of exclusive rights 

which limit certain actions to him, and therefore enable the creator to gain reward for the 

work he has created. Under UK law, s16 of the CDPA 1988 lays down the rights 

reserved exclusively to the copyright holder during the period of protection. These are: 

The right 

a. to copy the work 

b. to issue copies to the public 

c. to perform, show or play the work in public 

d. to broadcast the work or include it in a cable programme service 

e. to make an adaptation of the work 

Again, similar rights exist in the US. The point is that this is far from the attitude 

mentioned above of publishers, that if something is not specifically prohibited, then it 

must be allowed. Copyright holders have certain rights which they are permitted to 

exploit, but all other uses are not protected by copyright law. In this way, monopolies 

similar to the one which existed prior to the first copyright statute would appear. In fact 

it is felt that this is exactly what the 1710 Act was created to prevent: 
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" ... when the first English copyright act is interpreted in the light of the 

history that led to its enactment, the almost inescapable conclusion is that 

it was designed as a trade-regulation statute intended to destroy (and 

prevent the recurrence of) the booksellers' monopoly."so 

Therefore, rather than being a limited monopoly as such, copyright provides to the 

author or copyright holder only the rights that are considered necessary in order to allow 

them to exploit their work financially. Although this may seem a particularly limiting 

view ofthe role of copyright, it cannot be denied that the above-mentioned s 16 rights are 

fairly extensive in themselves without the need for monopoly rights. The extent of the 

rights enables the copyright holder to decide when a book is to be published and how 

many copies are to be released to the public during the period of protection, which under 

the current term lasts in a lot of cases over 100 years. The important element of this 

being that the right given to copyright owners is one of choice. If the public interest were 

the sole consideration of copyright law, then such issues would be decided by statute, 

and the rights of copyright owners would only extend to their ability to gain financial 

reward once the work was published. The fact that there is a choice whether or not to 

publish at all indicates that the rights of the copyright holder go beyond mere utility for 

the purpose of public interest. 

Copyright/copyright work 

These exclusive rights, however, should not necessarily be seen as absolute. Ifthey were, 

then the situation regarding the balance between the two different groups would be 

somewhat different: 

"Of the many persistent fallacies that pervade copyright, none is more 

inimical to its fundamental purposes than the notion that the copyright 

SOPatterson & Lindberg, ibid, at p.28. 
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owner's right to copy by duplication is independent and absolute."sl 

The result of such a right would be that the control that the copyright holder could 

extend over his works would be greatly extended, even more so with the invention of 

computers, whose system of everyday use involves making transient copies of a work. 

The result would be monopoly control over works, something which cannot be argued 

as the intention of copyright laws, especially in the light of copyright's historical 

development and the contents of Article I ofthe US Constitution. Lord Kames' opinion 

in Hinton v Donaldson (1774) rejected the idea of a monopoly as the benefits of the 

short term meant that the purpose of encouraging education in the long term V\as 

defeated. The problem then exists as to when copyright can be used to prevent copying, 

and when it cannot. 

One theory put forward is that the balance between holders and users is achieved due to 

the purpose to which copyright is put. Patterson and Lindberg maintain that the right to 

copy is a predicate right, and is only there to service the other exclusive rights of 

copyright. The right to copy is not a right of its own accord. Such an approach reaffirms 

the argument that a copyright owner's rights are limited for a specific purpose. So 

therefore the right to copy would exist only in so far as it allows the copyright owner to 

exercise the other prescribed rights and prevent others from doing so in order to give 

effect to those rights, which in turn gives him his reward and incentive. 

When looking at copyright as conferred by statute, this provides a simple way of dealing 

with the problems of competing interests that exist from considering the system as being 

one which balances the rights of these groups. 

Copyright Users 

Thus if copyright owners' rights are balanced on one side, then the interests of copyright 

users are also balanced on the other side. There is, however, confusion as to the use of 

81Patterson and Lindberg, ibid, at p.159. 
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a public interest in intellectual property rights, which is the cause of the divide between 

those who believe that copyright should be a natural right of the author and those who 

favour the statutory monopoly approach. The confusion is caused by the often-used 

analogy with tangible property rights. With regard to a piece of personal property, the 

ownership by one person is absolute; there are no exceptions to allow for the public 

interest, and so why should this be the case with intellectual property rights? However, 

these public interests exist because of the very different nature of intellectual property 

from other property rights; to strictly analogise the two is a mistake. The public interest 

was first introduced into copyright law, arguably, with the very first copyright Act in 

1710; after all, the Act was for 'the encouragementoflearning', which is apublic interest 

consideration. It is most likely that the public interest was introduced to prevent the kind 

of monopoly that was evident in the printing privileges system ofthe 17th century, and 

the subsequent cartels which existed in the first half ofthe 18th century. 

" ... when the first English copyright act is interpreted in light of the 

history that led to its enactment, the almost escapable conclusion is that 

it was designed as a trade-regulation statute intended to destroy (and 

prevent the recurrence of) the bookseller's monopoly.,,82 

The public interest is an important part of copyright as it controls the monopoly which 

exists as part of the copyright law. The absolute control of reproduction, distribution and 

derivative works of a particular item would place the owner in a very strong position, 

and such rights are controlled by the inclusion of the public interest considerations. In 

fact, Patterson and Lindberg contend that this must be the primary consideration in order 

to kerb possible monopoly abuse. 

The way such a public interest is served is through the use of limiting principles on 

copyright. The two most obvious examples of this are the limitation ofterrn of copyright 

and the principle offair use/dealing. There are other examples, for instance the first sale 

doctrine, which allows a user to sell on the copyright work he has bought without 

82Patterson & Lindberg, ibid. 
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needing the permission of the copyright owner to do it, but I will confine myself to the 

main two examples. 

Fair use, as mentioned above, provides important exceptions to copyright law. Without 

it, the rights granted by copyright law would be absolute and provide copyright owners 

with more power over their rights than they enjoy now. The way in which fair use 

provisions operate allow the copyright owner to extract the reward which they are 

granted by statute, but also tempers the fairness of that reward against the public good 

of dissemination of knowledge. Where a particular use does not interfere with the 

owners exploitation of their work, then this should be allowed, as giving the copyright 

owner more control than is necessary for the extraction of his reward would provide a 

situation for the return to monopoly control. A lot of uses are allowable simply because 

of the fact that to extend the copyright owners protection to them would be 

counteractive to the education provision of copyright by the limitation of access as a 

result. This applies primarily to private uses of the works; where the majority of uses that 

copyright works are put to in no way harm the interests of the copyright owner, for 

example time shifting of television programmes and home-made compilations of music 

from one's own music collection. Such uses have long been accepted as not interfering 

with the copyright owner's rights, and it is the fact that these uses are distinct from 

infringing uses of a copyright work that maintains the acceptable balance between the 

two groups and ensures that no one group has too much of an advantage. 

Philosophical arguments on balance 

The debate does go deeper than this, however, and the arguments should not be viewed 

simply in a vacuum. The existence of property rights in general and more specifically 

intellectual property rights has an effect on other areas of law. They have a significant 

effect on these areas and indeed show that there is a significant philosophical , 

underpinning for the argument that copyright exists as a balance. On closer inspection 

of natural law theories it becomes evident that it is erroneous to rely on them as proof , 

of absolute control over copyright works, as they too contain points that help towards 
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the argument that there is a balance between copyright owners and users: 

"It is possible to be sceptical about the whole idea of natural rights. There 

are two obvious sources of such scepticism. One might deny the 

possibility of any metaphysical or other basis on which an abstract and 

ahistorical conception of just treatment could be erected. Or one might 

argue - as communitarians do - that treatment is not something to be 

accorded to atomistic individuals conceived of as standing apart from 

their communities. Rather, a community's culture is (at least partly) 

constitutive of the human person so that any rights he or she may have 

are contingent on that culture.,,83 

In looking at such limitations, it is actually valid to look at the issue more widely with 

property as a generic term in mind. Waldron84 quotes Alan Ryan: "[P]roperty rights are 

nowadays important because they are rights rather than because they are property rights. 

In the past a good deal now achieved by quite other means than the creation of property 

rights was necessarily achieved differently." Such an argument certainly suggests that the 

approach taken is one where property rights are considered as things granted rather than 

something inherently belonging to a person. This can be shown in that there are always 

restrictions on all forms of property. McLean argues this with the following analogy: 

p.76. 

"For a person to be the owner of a thing, it would have to be true that 

she was at liberty to do absolutely anything she liked with it. Now it can 

easily be shown that there are restrictions on the use of even ordinary 

chattels. No-one may use a hammer to hit people or break windows. 

Therefore, no-one ever owns a hammer, or anything else. Totality 

83McLean, 1. (1999) Property and the Constitution, Hart Publishing, Oxford, at 

84In Waldron, 1. (1988) The Right to Private Property, Clarendon Press, Oxford, 

atp.192. 
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ownership is a conception never deployed by any property institution. ,,85 

Although generally theories of property generally do not apply comfortably to intellectual 

property, McLean goes on to explain why intellectual property is not a natural law right: 

"Take the case of commercial information. We might suppose that useful 

research and development would only be pursued if an enterprise is 

granted trespassory protection over the information it collects. Then we 

may grant it an ownership interest, but one specifically limited to that 

which is needed to provide the necessary incentive. That is unlikely to 

match the sort of full-blooded ownership we take people to enjoy in 

respect of chattels. The monopoly should not be timeless. There might be 

open-ended powers to control uses of the information by commercial 

rivals, but perhaps not as regards uses which reflect political rights. Ifthe 

enterprise in question is state-owned, we may concede a quasi-ownership 

interest on incentive grounds, but one which builds in the discharge of 

important public functions.,,86 

It is the presence of external considerations and rights of others (including those not 

relating to property) that make the natural rights theory of intellectual property 

unworkable. Such theories work in their own sphere, but not when considered in the 

light of rights systems as a whole. 

Freedom of speech 

The implications of freedom of speech should also be mentioned at this point. Although 

not always considered significant with regard to copyright, it also provides arguments 

as to why the consideration of others in an intellectual property system is important and 

85McLean, ibid, at p.66. 

86McLean, ibid, at p.70. 
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therefore arguing against natural law rights in intellectual property. McLean recognises 

that human rights can have a limiting effect on property rights: 

"Particularly in view of the social and legal primacy now accorded to 

various claims of civil liberty or human right, it has become increasingly 

apparent that the quantum of an owner's "property" in any resource is 

intrinsically curtailed by parameters of a broadly moral or social 

character. ,,87 

Property rights (including intellectual property rights) do operate opposite to certain 

other rights, and freedom of speech rights have been linked with intellectual property 

because of the restrictions that can be placed on forms of speech by intellectual property 

protection. When copyright in the UK first existed, the link was plain, as the system 

operating prior to the 1710 Statute of Anne was a system of press control and 

censorship. However, although copyright law is no longer used for this purpose, there 

is still a small link between the two areas. In the US, this has been discussed with regard 

to the First Amendment right of free speech in the Constitution. "The Supreme Court 

has rationalised freedom of speech as a means of "preserv[ing] an uninhibited 

marketplace of ideas in which truth will ultimately prevail".,,88 The conflict exists because 

there may be instances in which an exercise of free speech could also be an infringement 

of copyright, and in such cases, then the exercise of copyright may become a form of 

censorship. In such situations, Denicola concludes that: 

"When the recognition of private rights would prohibit or curtail forms 

of communication that advance these interests, the private rights must 

yield to the constitutional interest. ,,89 

87McLean, ibid, at p.18-19. 

88Denicola, R.C. (1979) "Copyright and Free Speech: Constitutional Limitations 
on the Protection of Expression", California Law Review, p.283-316 

89Denicola, ibid. 
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Bearing this conflict in mind, therefore, does this mean that free speech should be a 

significant factor in the theory of copyright? On closer examination, the answer appears 

to be 'no' , as copyright law contains several concepts which, arguably, address the issues 

brought up by free speech considerations. The direct use of freedom of speech as an 

issue within copyright therefore is unnecessary. 

The way in which freedom of speech is dealt with is via two important ingredients of 

copyright law. The first of these is the idea-expression dichotomy. It is \vell established 

in copyright law that it is the expression rather than the idea that is protected, and in this 

way, it is possible to express the same idea differently. Because of this, it is possible to 

exercise free speech rights because the idea to be conveyed is not restricted: 

"[T]he impact, if any, of the first amendment on copyright has not been 

discussed by the [Supreme] Court. We believe this silence stems not from 

neglect but from the fact that the idea-expression dichotomy already 

serves to accommodate the competing interests of copyright and the first 

amendment. The "marketplace of ideas" is not limited by copyright 

because copyright is limited to protection of expression. ,,90 

The other relevant part of copyright law to free speech is the fair use doctrine. The 

operation of the fair use doctrine fulfils free speech requirements in the face of rights 

under copyright. 

"In focussing attention on the public interest in the flow of information, 

[fair use] seeks to further many of the same interests as the right of free 

speech. Yet at the same time, in assessing the necessity for a particular 

type or degree of use, it seeks to insure that copyright interests are not 

sacrificed needlessly where alternative means of producing the desired 

90Sid & Marty Krofft Television Productions, Inc. v. McDonalds Corp 562 F .2d 
1157 (9th Cir. 1977), taken from Denicola, ibid. 
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result are available. "Y I 

This is particularly evident in areas of fair use, for example with regard to criticism or 

review, where important areas offree speech are served by the ability to hold works up 

to criticism. This helps to preserve the freedom of the press, an important aspect offree 

speech. 

Because ofthe fact that free speech is adequately covered by these doctrines of copyright 

law leaves little room for the need for free speech to be explicitly dealt with in copyright 

law. It serves as further argument as to the need to accommodate other interests in 

copyright law, rather than the natural law approach, but is one of several factors. 

Conclusion 

"Examining the view from the top of the hill, I find one temptation easy 

to resist, and that is to sum up copyright with just the word "property" 

or "personality" or anyone of the other essences to which scholars, 

foreign and domestic, have been trying to reduce the subject ... 

[C]haracterisations in grand terms then seem of little value: we may as 

well go directly to the policies actuating or justifying the particular 

determinations. ,,92 

What is becoming increasingly clear is the importance of the balance I have discussed 

with relation to copyright law, because applying natural law theories to copyright can 

only serve one particular set of interests, and in most cases this is the author. On the face 

of it, this may appear to be no bad thing, as the creator is at the centre of copyright, but 

there are other parties with legitimate interests if the creator is creating for any purpose 

other than just his own enjoyment of the thing created. The previous chapters have 

91Denicola, ibid. 

92Kaplan, B. (1967) "An Unhurried View of Copyright", at p.74. 
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discussed this balance in a historical context; the existence of a balance between 

copyright owners and users first imposed due to political considerations has become 

established as the central core of copyright's purpose. The nature of copyright has 

established the law as a compromise between the interests of concerned parties, and in 

this particular instance, this refers to the difference between the interests of the copyright 

owners (or more accurately, the authors) and the copyright users, or the public. The 

interests of the author are best served by the use of a natural law approach, giving them 

maximum protection for their works, although this is subject to the fact that too strong 

protection hampers the efforts of future authors in trying to draw on past works, and so 

absolute control is counterproductive.93 On the other hand, the interests of the public are 

served by as open and free access as is possible, in order to promote the politically and 

socially accepted good of education. The existence of these two factors must be 

counterbalanced against one another, in order to preserve the effectiveness of copyright. 

The ability of copyright to fulfill both of its two objectives as laid out in the US 

Constitution depends upon this balance. Temperance of the extent of the copyright 

monopoly is even recognised in the natural law theories I mentioned earlier, as they too 

recognise that there are others with an interest in the work, or the ability to also create 

which may be restricted by an absolute monopoly. 

The political and social objectives are therefore clear; however, the debate surrounding 

copyright law is more complicated than that. Anglo-US copyright law is based around 

economic reward for publication of copyright works, providing a purely economic 

incentive to create and disseminate knowledge. However, other jurisdictions take a 

different view, most notably France and Germany, which have more author-centred 

traditions than either the UK or US. The use of rights referred to as 'moral rights' like 

those in Continental Europe is being introduced into the more common-law orientated 

systems such as the UK and US through the Berne Convention on Literary and Artistic 

Works, which includes Article 6bis, a clause requiring all signatories to incorporate 

minimum standards for these moral rights into their domestic legislation. 

93See Landes & Posner, who make this point more fully in their economic 

equations. 
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The economic importance of copyright in English-speakingj urisdictions is clear, as in the 

UK. and US, there are substantial industries based around copyright works and the 

protection given to them. However, the question as to whether copyright can be justified 

on purely economic grounds is another matter. If copyright can be justified purely on 

economic grounds, then any future reform can be formulated using just these 

considerations. However, the existence of alternative perspectives on copyright in other 

jurisdictions indicates that this is not the only consideration. Also, the existence of 

considerable copyright industries in both the UK. and US indicates that such economic 

considerations must be addressed in order to avoid damage to these industries caused by 
I 

a reform of the law. 

- " 
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3.3 The Economics of Copyright 

That the primary interests in copyright law in both this country and the US are economic 

is not in doubt. Common law systems such as these have economic rewards and 

monetary compensation for infringement ofthe law. The assumption one can draw from 

this is that it is possible to represent copyright in economic terms and therefore draw 

conclusions as to the core purpose of copyright. A balance between the competing 

interests of copyright owners and users has been previously discussed, and I novv wish 

to address whether this can be resolved in economic terms. 

The rights laid down in both the UK and US copyright legislation points firmly at an 

economic perspective regarding copyright; the purpose of the right is clearly to enable 

copyright producers to gain remuneration as a result of economic exploitation of their 

work; and it is from this right that the reward for creation is derived, and it is believed 

that it is this reward which encourages people to produce copyright works. 

Landes and Posner94 argue that copyright's purpose is that of economic efficiency, and 

that it can be explained by reference to this efficiency. Kay95, on the other hand, disagrees 

with this perspective, and argues that there are other factors involved which do not relate 

to efficiency which must also be taken account of. The social efficiency argument states 

that copyright acts in such a way as to maximise economic welfare. It does this by the 

efficient allocation of resources. It is in the public's interest to have wide dissemination 

of knowledge, and the way in which this is achieved is through the reward for such 

creations being awarded to the author or his assigns, in order to promote such works 

further. The dissemination of knowledge is achieved more efficiently where this is 

restricted to those involved in the creation of copyright works, rather than allowing 

dissemination by anyone. The concentration of the reward gained by selling the work 

94Landes, W.M. & R.A. Posner, (1989) "An Economic Analysis of Copyright 
Law", Journal of Legal Studies, 18:325-363 

95Kay, J. (1993) "The Economics ofIntellectual Property Rights", International 
Review of Law and Economics 13:337-348 
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allows it to be reinvested in creating further works also for public dissemination. 

Landes and Posner's assertion is that the economics of copyright can be represented as 

a mathematical equation, and that there are several economic factors which can be 

combined to produce an accurate conclusion as to the necessary strength of copyright 

law in relation to its role. Again, the factors concern the balance between the public 

interest and the rights of the author, but although the importance of each of these has 

been established, the question of how they are to be dealt with relative to each other has 

not yet been considered. The consideration here relates to whether economic analysis of 

copyright law has any bearing on how the balance of copyright law should be set in order 

to evaluate reform of copyright law. There are arguments that copyright is unnecessary 

for the protection of copyright based industries. Breyer96 argues that there are other 

methods which can work equally as well as copyright in the protection of the publishing 

industry, such as the exploitation of' lead time' before the pirate can produce copies, or 

the use of 'fighting editions' priced below the pirates price in order to try and force them 

from the market. However, the gains which can be had from use of these tactics are 

minimal, and without the legal protection of copyright law, could be seen as anti

competitive under the appropriate antitrust or competition laws. 

Copyright as an Economic Equation 

An economic perspective of copyright reduces the right to a question of remuneration 

97 h . . h for works created by, in the instance of books, the author. T e equatIOn contams on t e 

one side the costs incurred by the author in the creation of the work, balanced against the 

likely remuneration that the author is to gain by the sale of copies of his work. This 

provides the primary encouragement to the author to create; without the likelihood of 

96Breyer,· S. (1970) "The Uneasy Case for Copyright: A Study of Copyright in 
Books, Photocopies, and Computer Programs", Harvard Law Review, 84(2):281-351 

97However, the author is not always the person concerned in the economic 
equation, as it could just as easily be the publisher or other copyright assign who has 
either partial or total interest in the work. 
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profits accruing from the sale of the book, the author is unlikely to invest time and money 

in the creation of work in the first place. 

The considerations therefore on the cost side are likely to be as follows: 

1) Cost of creation: this can be simply described as the costs incurred by the author in 

the creation of a particular work; the time spent on the work would form a large part of 

it, and any expenses incurred while creating the work, including items as fundamental as 

pens and paper on which to write, if this is used. An author would probably be writing 

in anticipation of being paid for the time spent on the work once it has been published. 

2) Cost of production: rather than the cost of creation, where it would be difficult to lay 

an exact figure until the work had been carried out, the cost of production is based upon 

a number of set parameters. These include fixed costs, such as editing and typesetting 

costs in the case of books (although there are some forms of copyright works where 

these would not be necessary). There are also variable costs, such as the paper used in 

the production of copies of books, and shipping and distribution costs, all of which 

increase with the number of copies produced. 

On the other side of the equation, there is the issue of revenue generated by sale of the 

copyright work; in the case of Landes and Posner's analysis, this would be the sale of 

copies of the book written. There are other possibilities of generating revenue, involving 

the licencing of derivative rights, or even licencing of use as with computer programs, 

but the most common method would be outright sale of copies of the work. 

The concerns which affect this side of the equation would be competition, based upon 

the expected substitutability of competitors works for one's own, and the level of 

expected piracy of the work. This would then result in an idea of the expected demand, 

based on these factors and others, including the type of work involved, and the expected 

interested audience. 

105 



The amount of revenue generated from sales and other uses of the copyright work has 

to be greater than the costs accrued in the creation of that work in order to provide the 

financial incentive of copyright. The logical conclusion from this would therefore be that 

the stronger the copyright protection, the more revenue can be generated, and therefore 

the larger the incentive that is provided. However, in a competing situation with the users 

of the copyright works, the price of copyright works, according to Landes and Posner, 

is kept somewhere between two values. The first is the total cost of creating the work, 

the second is the maximum price that most users are prepared to pay for a work. It is 

important to stress that it is not the price that all users would pay, as this would be far 

too close to the cost price to provide an adequate incentive for creation. 

However, the author's interests do not lie purely in the increase of term of copyright; 

when speaking in economic terms, the author also has a partial interest in ensuring that 

the length and strength of copyright does not go too far. This is because all producers 

of copyright works draw on the previous works of other authors. Whether this is done 

consciously or subconsciously, it is undeniable that authors are influenced by their 

forbears. Therefore, if copyright were to provide protection for works which was to last 

for many years beyond the life of the author, the effect is that it curtails the ability of 

those following him to create their works, as the definition of what is protected and for 

how long would be construed that much more thoroughly that the effect would be to 

stifle the production of copyright works and act contrary to the stated aims of copyright; 

the encouragement of learning. 

Economic analysis as a basis for copyright? 

The question arises as to whether an analysis of copyright can be based purely on 

economic considerations. It would seem logical that this is so when considering the 

economic basis to the way in whi~hcopyright is treated in the UK and US; there is an 

emphasis on monetary reward gained by the author in return for his investment of time 

and effort, and moral rights have hardly figured at all in modem copyright law, with the 

protection in the UK being seen as 'inadequate', and the direct legislation on the subject 
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in the US being non-existent.98 

The economic model proposed by Landes and Posner99 is very thorough in its analysis 

of the economic effects of copyright, however, the question as to how powerful 

copyright protection should be appears to have been delegated to a matter of market 

economics, as in their model, demand for the work and the public's perception of how 

much they would be prepared to pay for a work are both important factors here. An 

important issue has been missed out here, however. If market forces are to be the 

determinant as to how much copyright protection a work will gain, is there a particular 

point in having copyright protection in the first place? 

Kayl00 argues that economic considerations are not the only factor in discussing the 

nature of copyright, and not necessarily the most important of these factors, either. His 

argument is that in considering copyright protection, considerations of economics and 

'maximising social welfare' are to be tempered with ethical considerations concerning 

the idea that it is inequitable to allow an author to gain more than he deserves from 

copyright protection, which again is a public interest issue. 

If the considerations of copyright were purely ones of economic exploitation, there 

would be the following effects. The rights granted by copyright would be able to be 

reduced to merely a right to remuneration when one's work is copied, used or bought 

by another person in the way prescribed by the restricted acts of copyright. This has the 

effect of removing the control that copyright owners have over their property. In an 

economic-orientated setting, this would be perfectly acceptable, however as I have 

mentioned, there are other considerations to take into account. The purpose of copyright 

98In the US, it is argued that moral rights under Article 6bis of the Berne 
Convention are adequately covered by existing laws such as tortious and contractual 
obligations. 

99Landes W. M. & R.A. Posner (1989) "An Economic Analysis of Copyright 
Law", The Journal of Legal Studies, 18:325-363, at pp.333-344 

lOOKay, J. (1993) "The Economics ofIntellectual Property Rights", International 
Review of Law and Economics 13: 337-348 

107 



protection manifested in the way that it is gives the author power beyond mere 

considerations of economic remuneration, and gives power to the copyright owner to 

refuse uses of his work, rather than merely being paid for its use. 

Moral rights, as they are known in the UK, take these rights further. Copyright law 

enables the author to refuse certain uses of his work in as far as the restricted acts allow 

him to do so. Moral rights allow the author to also assert his paternity and to object to 

derogatory treatment of his work. An economic analysis does not take into account these 

considerations and is therefore incomplete. It is not possible to economically account for 

the author's disposition in choosing to enforce these rights or not as the case may be, 

however, these rights have an effect on the economic exploitation of a work. Newman 101 

points out the relative size difference between countries with a moral rights tradition 

against those with a more economic-centred attitude. The latter of the two groups have 

large copyright industries which flourish in the context of the copyright laws in place, 

whereas those in the other group have a smaller industry, indicating that the existence of 

moral rights has a detrimental effect on the amount of profits accrued from copyright 

works. 

However, one has to consider to whose interests this is detrimental. It cannot be said that 

this is contrary to the rights of the creators of the copyright works, as moral rights 

increase their power to dictate how their work is to be treated. If such a move is to be 

detrimental, then it is the interests of the publisher that suffers. However, when 

considering the rationale of copyright, then it is ultimately the interests ofthe author and 

not the publisher that need to be safeguarded, as the publisher is merely the assignee of 

the author. 

Economics and the rationale of copyright 

There is very sound logic behind the use of economics to attempt to justify copyright. 

10lNewman, S. (1997). "The Moral Right of the Author: the View from France, 
Germany and the United Kingdom." Computer Law and Security Report 13(2): 96-101 
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Economic analysis explains the manner in which most copyrights are exploited, however, 

as ultimately this manner of using copyrights is not the only method, then the analysis is 

flawed in the fact that there are other considerations which are not addressed. For 

example, academic writers often write journal articles for which they gain no financial 

remuneration whatsoever. Their interests relate more to their reputation as a recognised 

academic in the field in which they are publishing, and it is this reputation which they are 

seeking to advance rather than any intention to make money from their writings. Others 

write for altruistic reasons, for example the advancement of knowledge of others. 

If the intention had been for copyright to be a purely economic issue, then the right 

would have specifically been framed as a right to remuneration, as mentioned above. 

However, because it is not framed in this way, then this leaves the way in which the work 

is to be exploited totally open to the copyright owner, and therefore a rationale based 

solely on economic terms is inadequate. 
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3.4 The Core Criteria of Copyright 

What has been established in the preceding discussion is that modem copyright 

protection creates a situation whereby the interests of concerned groups are balanced 

against each other. Each group's interests are to a certain extent detrimental to the other 

group, for example, the financial incentive to create copyright works could be increased 

by an increase in the length or strength of the protection which gives this opportunity, 

or the rights given to authors to prevent detrimental treatment of their work could be 

increased to ensure that such activities do not happen (moral rights). However, either of 

these two courses of action acts in a detrimental way to the interests of the public in 

desiring access to the work for educational purposes. The raising of prices or the 

increasing of control an author has over his work after it has been sold have an effect on 

the number of people who can afford to buy a copy of the work, and therefore the 

public's access is decreased. 

copyright 
users 

copyright 
owners 

Likewise, applying a more libertarian attitude to those who gain free access to a 

copyright work which should normally be paid for creates a disincentive among the 

creators of such works to continue doing so, and therefore defeats copyright's objects 

in this way; causing fewer works to be created. 

This is how copyright if taken to the extremes of the balancing act would develop; but 

the question which I have been addressing during the first part of this thesis concerns 

where the balance lies. The establishment of this enables me to use this research to 
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evaluate the effect of reform on the core rationale described previously. 

There are a number of economic and political considerations to be taken into account 

when assessing copyright law; as I have demonstrated in preceding chapters, they have 

affected the development of copyright thus far, and will continue to do so, especially 

when considering the economic importance of copyright. This was first recognised in the 

18th century - after the landmark decision in Donaldson v Becket, the Stationers 

Company petitioned Parliament for statutory amendment. The reasons they gave were 

the alleged "financial hardship' that the stationers would have to endure as a result of the 

decision in that case. 

These points merit consideration when assessing the balance of copyright, as they 

provide the reference points as to where the balance of copyright lies. However, the crux 

of the problem is that each group's rights will always be compromised by the interests 

of others. However, the situation should never be allowed to revert to either ofthe two 

extreme situations mentioned above. 

It is possible to foresee such problems arising before they happen; for example, it has 

been widely recognised that the current copyright regimes in the UK and US are 

incapable of coping with the problems presented by the new media. These problems are 

manifested in the increased opportunities for unauthorised copying and alteration of 

copyright works, and therefore the concerns amongst copyright owners about both the 

financial incentive to create copyright works and the possibilities of derivatives that, 

financial considerations aside, the copyright owner does not approve of. 

With the current law in place therefore, it is possible to foresee the imbalance that is 

created as a result. The current law has to a certain extent embraced new technology; the 

Copyright, Designs and Patents Act 1988 has anticipated works stored in electronic 

media by its provisions, and it is therefore clear that such works do attract copyright 

protection. The problem is therefo~e one of enforcement; and the concerns of those who 

create copyright works is the shift in the control in electronic works. Whereas the control 
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has mostly vested with the copyright owner (although only to the extent that is necessary 

for the enforcement of his rights) there has been an erosion of these rights and an 

empowerment of the copyright user. The technology to copy and alter (these are the two 

main concerns of the copyright owners) is relatively cheap, and with the increase in home 

computing is in the hands of most households. The effect is that where the rights are not 

enforceable, they are ineffective and non-existent. 

The automatic response from the copyright owners to this problem is therefore the 

conclusion that their rights must be strengthened in order to restore the balance of the 

copyright regime. An increase in their control will address the problem of the increased 

abilities ofthe copyright users, and enable to curb activities that they consider, 102 and that 

the law considers, 103 infringing. However, this solution does not adequately take account 

ofthe rights of copyright users, the general public whose interest is served by the general 

inexpensive access to such materials that copyright law guarantees. 

That a balance has to be struck has been recognised by the European Commission 104 and 

other groups such as EBLIDA 105, who are currently campaigning for a more balanced 

approach to the new draft Multimedia Directive (COM(97)628 final). The interests of 

all the groups have to be taken into account. From an economic perspective, it has been 

suggested that the balance need· only be struck to a point where authors find the 

monetary incentive satisfactory enough to produce works, and the public find the price 

of these works at such a level that the majority of them are willing to buy them. 

However, wider analysis suggests that author's reasons for creating copyright works go 

wider than mere economic considerations, and the public have needs to use works 

102Through the assertions of moral rights. 

103Directly through the law as stated in the Copyright, Designs and Patents Act 
1988 

104See the website ofthe Commission's recent Vienna conference "Creativity and 
Intellectual Property Rights: Evolving Scenarios and Perspectives" at DGXV's 
homepage. 

\0
5See their website at http://www.kaapeli.fi/~eblida/ 
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beyond having to buy them, for example the fair use provisions, which allow uses of 

works without having to purchase a copy. 

The important balance to strike is therefore to attempt to address the needs of both 

groups as far as is possible without unfairly impeaching on the rights of either of them. 

This is becoming more complicated in the context of the information age, where both 

groups rights appear to overlap more than they did in an analogue context. It may 

therefore mean that alternative solutions beyond the traditional copyright model will need 

to be applied in order to resolve these issues. 106 

The criteria that copyright reform must therefore adhere to appear to be as follows: 

1) Control for the author 

The current system of copyright protection grants control to the author, for the purpose 

of exploiting his work in the way that he sees fit. In the majority of cases, this is in the 

form of monetary gain, especially in the economic model of copyright, however, the 

system is set up in such a way that it is the copyright owner's prerogative as to how they 

will exploit their copyright. In the Information Age, a decision has to be made as to 

whether this right will continue as it is, or whether it will be reformed into a right to be 

remunerated for other's use of one's work. Current reforms in the EU suggest that this 

will in all likelihood not be the way forward, in the light of the desire of the European 

Commission to incorporate moral rights provisions more fully into common-law systems 

such as the UK. 

J06For example, alternative solutions that have been proposed to the copyright 
model include those from the following sources: Christie, A. (1995). "Reconceptualising 
Copyright in the Digital Era." European Intellectual Property Review 17(11): 522-530, 
Christie, A. (1995). "Towards a New Copyright For The New Information Age." 
Australian Intellectual Property Journal 6: 145-159, Olswang, S. (1995). "Accessright: 
An Evolutionary Path for Copyright into the Digital Era?" European Intellectual 
Property Review 17(5): 215-218, Vinje, T. C. (1996). "A Brave New World of 
Technical Protection Systems: Will There Still Be Room For Copyright?" European 
Intellectual Property Review 18(8): 431-440 
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2) Access for the user 

In addressing the above concern, the control given to the author must be tempered 

against the right of the user to gain fair access to the work. The US Constitution 

indicates that the right of the user is the primary objective of copyright law, and it is for 

this reason that the author is encouraged to create, in order to encourage learning 

amongst the public. Therefore ifthe author's control unduly interferes with the public's 

access, then it defeats the purpose of copyright law. 

Previous discussions have indicated that situations in the past that have favoured one 

group over the other have produced situations where one groups has an unfair advantage 

over the other, and therefore if the purposes of copyright are to be upheld, then the 

balance must be maintained. 
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4. The European Response to the Problems of the Information Society 

4.1 The European "Information Society" 

Introduction 

The activities of the European legislature, aside from the UK Parliament itself, are the 

one body that most directly affect the law ofthe UK. It is for this reason that European 

discussions of the 'Information Society' 107 are significant when discussing the evolution 

of UK copyright law. The best example of European influence on UK domestic copyright 

law is the Copyright Term Directive108 which expanded the term of copyright protection 

for literary, dramatic, musical and artistic works to the life of the author plus 70 years,109 

a standard across Europe. 

It is upon the European Commission's activities with relation to the 'Information 

Society' that I wish to concentrate. The term 'Information Society' was used in the 

Commission's White Paper "Growth, Competitiveness, Employment - the Challenges and 

Ways forward into the Twenty-first Century.,,110 The intention was that in the same way 

as the US has been moving towards the creation of the National Information 

Infrastructure (NIl) Ill, which I will be discussing in a later chapter of this thesis, Europe 

has also been attempting to establish their own information infrastructure in the shape of 

107See the Green Paper on Copyright and Related Rights in the Information 
Society COM(95) 382 final, "Europe's Way to the Information Society - an Action Plan" 
COM(94) 347 final, and "Europe and the Global Information Society" (otherwise known 
as the Bangemann Report). 

l08Directive 93/98 

109 An increase in this country from life plus 50, as set out in the Copyright, 
Designs and Patents Act 1988. 

110lSBN 92-826-74 24-X-1994 

111 See Intellectual Property Task Force White Paper Intellectual Property Rights 
and the National Information Infrastructure, September 1995 
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the Information Society. To this end, the majority ofthe past decade has seen Europe's 

consultation and discussion phase of this process, in that until very recently no actual 

legislative provisions have been proposed by the Commission. This process has included 

the Bangemann Report, Europe and the Global Information Society 1 12 and also Europe 's 

Way to the Information Society - an Action Plan l13 both of which were published in 

1994. The discussion in the Action Plan split itself into four areas: 

a) the regulatory and legal framework 

b) networks, basic services, applications, and content 

c) social, societal and cultural aspects 

d) promotion of the Information Society 

The Action Plan was put forward as a balanced approach, not only addressing the legal 

and economic aspects ofthe Information Society, but also the social ones, in part c). It 

also set out a fairly comprehensive programme for regulation of the Information Society 

- the Action Plan outlined the future programme as follows: 

" ... new proposals will be made, m particular regarding 

telecommunications infrastructure and services, on the protection of 

intellectual property rights and of privacy, on media concentration, as 

well as the updating of the "rules of the game" for the free movement of 

TV broadcast in the Community;" 

The European Commission has therefore placed considerable significance on intellectual 

property rights and their protection in the' Information Society' . This adds to the already 

significant interest in intellectual property rights in the EC, including the Directive on 

112 Europe and the Global Information Society - Recommendations of the High
level Group on the Information Society to the Corfu European Council. Brussels. 26 
May 1994 

113COM (94) 347 final 
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Term of Protection of Copyright 1 14 and the Directive on Rental and Lending Rights 1 15, 

making intellectual property protection a key area for discussion in the EC. 

However, these meetings and documents merely set out the framework of what the 

Commission intends to achieve with regard to intellectual property rights. 

That the process has been ongoing for the majority ofthe past decade demonstrates two 

points. Firstly, the European Commission is placing great emphasis on the establishment 

of the Information Society, and also the need to take great care over the laws that 

establish the framework for this initiative. The relationship between the Commission and 

WIPO works both ways; the EC has had influence on the contents of the latest WIPO 

treaties, and the draft Multimedia Directi ve 116 is in part ratifying the provisions contained 

in the WIPO treaties. 

The most significant step forward in addressing the possible problems arose with the 

publication of the Green Paperll? in July 1995. The Green Paper discussed in great detail 

the areas in which it felt that EC legislative action was required: 

"If the Information Society is to develop successfully, the many new 

services and products being created must be able to benefit fully from the 

information superhighway. Their expansion must take place in a 

regulatory framework which is coherent at national, Community and 

intemationallevels.,,118 

114Directive 93/98 (OJ 1993 L290) 

115Directive 921100 (OJ 1992 L346/61) 

116Directive on the harmonisation of certain aspects of copyright and related 
rights in the information society, first proposed as COM(97) 628 final 

117Green Paper on Copyright and Related Rights in the Information Society 

COM(95) 382 final 

118Green Paper, ibid, at p.3 
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To this end, the Green Paper has proposed legislative reform at Community level. The 

way in which it has proposed to achieve this can be divided into four categories: 

a) harmonisation of national laws 

b) redefinition of existing law 

c) incorporation of moral rights at Community level 

d) regulation of technical protection systems 

The European Commission has identified these areas as being ones particularly in need 

of reform in preparation for the Information Society. Indeed, these are areas which are 

valid areas for reform, for example, the reproduction right is of particular importance 

when one considers that computer technology has altered the way in which copying is 

used in the context of computer programs, data files and other copyright works involving 

computers. 

Moral rights are also an important issue, and a difficult one, as the EU is split between 

civil law jurisdictions and common law ones, each with different attitudes towards moral 

rights protection of copyright works, and the apparent conflict they present. 

The issues surrounding technical protection systems are particularly important, and given 

the diversity of systems proposed, I will be dealing with the specific issues involved in 

a more general manner in a later chapter. However, there are specific points regarding 

the European Commission's approach towards technical protection which merit 

investigation. What I wish to achieve by this investigation is an assessment of the validity 

of the approach adopted by Europe in the light of how this will affect the central core 

concept of copyright, which I have discussed in earlier chapters. 

118 



4.2 Harmonisation 

One of the underlying aims of the new draft Directive and of all the preceding discussion 

goes back to the root ofEU policy, regarding the question of harmonisation. Article 3 

of the Treaty of Rome, as amended by the Treaty of European Union (Maastricht Treaty) 

states the following aim: 

(h) the approximation of the laws of Member States to the extent 

required for the functioning of the common market; 

Harmonisation is considered an important policy with regard to Europe because of the 

way in which the Single European Market is affected to its detriment by the partitioning 

along national borders which is the result of individual states having separate approaches 

to copyright law. Therefore the policy of the European Commission has been to propose 

legislative changes for the goal of harmonisation of the national laws of the European 

Community. The Draft Directive proposed in December 1997 is such a measure. 

In general, harmonisation has been a long-term aim in international intellectual property 

reform; differences in national intellectual property laws of countries that engage in 

frequent trade with each other can produce discrepancies in the level of protection 

granted to a particular author. What the use of bilateral and multilateral treaties has 

produced over the past 100 years or so is a range of agreements whereby signatories 

agree to protection ofthe intellectual property (particularly copyright) rights of citizens 

of all other signatory countries in the same way that they would protect their own. 

What such agreements 119 have seen most of, however, is compromise. This is most 

clearly demonstrated in the minimum standards laid down by international treaties. The 

problems this can present are seen in the fact that the US and Europe both adhere to the 

Berne Convention, which sets out a minimum period of protection of life of the author 

119F or example, in the field of copyright, the Berne Convention on the Protection 
of Literary and Artistic Works and the Universal Copyright Convention. 
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plus 50 years. The period of protection in the US is life plus 50, whereas the standard 

throughout Europe is life plus 70 years. The problems caused by this are self evident; at 

some point the protection will have lapsed in America, but not in the EC. 

However, with the international nature of some intellectual property markets, 120 and the 

growth of the Internet over the past few years, harmonisation of intellectual property 

laws has been a priority. 121 This is especially so in the European Community where, 

although started as a free trade agreement like NAFTA for the Americas, it has grown 

into a close union l22 and debate has already centred around the issue of whether Europe 

should become 'federalised'. 

Vignes l23 explains European policy as follows: 

"Despite the variety oflegal systems, or simply despite their multiplicity, 

the aim is for products from one state to be able to move throughout any 

other state without this movement being hindered by the difference and 

superimposition of rules applicable to the countries of origin, receipt or 

consumption. The objective is that exporters should not be hampered by 

such differences, while at the same time ensuring that, despite these 

differences, consumers can readily obtain products from a Member State 

other than their own, especially where this is to their advantage." 

In Article 94 (formerly 100) of the EC. Treaty, the power granted to the European 

12°Particularly in English language products. 

121Note the activity of the World Intellectual Property Organisation (WlPO) in 
producing a new treaty, and the issuing of green and white papers and draft legislation 
on both sides of the Atlantic. 

122Article A of the Maastricht Treaty stated the aim of the new union as "This 
Treaty marks a new stage in the process of creating an ever closer union among the 
peoples of Europe". 

123Vignes, D.(1990) "The Harmonisation of National Legislation and the EEC." 
15 European Law Review 358 
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Council is to: 

" ... issue directives for the approximation of such laws, regulations or 

administrative provisions of the Member States as directly affect the 

establishment or functioning of the common market." 

The process of harmonisation is especially important in the field of copyright and related 

rights, as intellectual property rights in general have been identified as being major 

obstacles to free trade and competition in the European Community. This is shown in 

cases such as RTE v Commissionl24 and Volvo v Eric Yengl25, for example, where the 

ECl struggled with the conflict between competition rules in Article 82 (formerly 86) and 

intellectual property laws in national provisions, as guaranteed by Article 295 (formerly 

222).126 

It is because of the problems involved that the European Commission has probably seen 

fit to begin the process of harmonisation oflaws in this particular area. The process has 

already been commenced with directives such as the Database Directive and Copyright 

Term DirectiveI27
, (among others) and is being continued with the Green Paper128 and 

124Radio Telefis Eireann and another v European Commission (1995)joined cases 
C 241-242/91 P. All ER (EC) 416 

125Yolvo v Eric Yeng (case 238/87) (1988) ECR 6211 

126However, the use of the former Article 222 to support intellectual property 
rights has been argued to be flawed, as this was never the intention of this Article 
originally. 

127Directive 93/98 on the Term of Protection of Copyright 

128Green Paper on Copyright and Related Rights in the Information Society 
COM(95) 382 final 
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D ft D· . 129 S k' 130 h . . . ra Irective. or III argues t at such harmomsatlOn IS crucial to the Infonnation 

Society. Discussing the directives already enacted, he states: 

"These Directives reflect the fundamental premise of the European 

Union, that, in the words of the Broadcast Directive, "measures should 

be adopted to pennit and ensure the transition from national markets to 

a common program production and distribution market" as well as the 

European Union's use of these legislative tools to attempt to achieve 

economic goals." 

The advantages to adopting this approach especially concerning intellectual property 

rights appears obvious. A detailed analysis of European Community policy concerning 

hannonisation is beyond the scope of this thesis, however, what is important to look at 

is briefly how the EC. goes about the process of harmonisation. The hannonisation 

process is important when considering refonn of law to cope with the Internet or its 

successor l31 due to the international nature of the 'Infonnation Superhighway'. 

The advantages of harmonisation are clear; especially when coupled with the principles 

that are employed by the EC., namely that they will only harmonise laws where this is 

seen to be absolutely necessary, for example where a matter is the concern of only one 

country, this will not affect the Community as a whole. Vignes comments that " ... 

1 29Proposal for a European Parliament and Council Directive on the 
Harmonisation of Certain Aspects of Copyright and Related Rights in the Infonnation 
Society COM(97) 628 final 

J3°See Hanson, H. (Ed.) (1998) Intellectual Property Law and Policy 

I3ISome commentators have commented on the fact that in the long term, the 
Internet is probably going to be replaced with something more organised than the 
Internet (being something which has developed in an ad-hoc way from defence and 
academic networks) or possibly more commerce orientated. See in particular Clapes, A. 
L. (1996). "Proceed with Caution -- Infonnation Superhighway under Construction: 
Selecting the Proper Rights Paradigm to Apply to Passengers on the Interim-Net." St. 
John's Journal of Legal Commentary 11: 621. There are certainly initiatives to integrate 
the Internet with broadcast media for entertainment and home use purposes, for example 
WebTV. 
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Community is not going to upset national laws [by harmonisation] simply because their 

variety disturbs Community attainment.,,132 The principle of subsidiarity also has a role 

to play here, as this principle states that where national law is the most appropriate to 

use, rather than Community law, then national law must be used; rather than raising 

everything to the level of Community law for the possibly misguided sense of simplicity. 

Approximation on this scale is also a lengthy and fruitless exercise; I will move on to this 

point later. 

Subsidiarity 

The principle of subsidiarity entered the language of the European Union with the 

Maastricht Treaty, which inserted a new Article into the European Treaty, Article 5 

(formerly 3b). The Article reads as follows: 

"The Community shall act within the limits ofthe powers conferred upon 

it by this Treaty and of the objectives assigned to it therein. 

In areas which do not fall within its exclusive competence, the 

Community shall take action, in accordance with the principle of 

subsidiarity, only if and in so far as the objectives ofthe proposed action 

cannot be sufficiently achieved by the Member States and can therefore, 

by reason of the scale or effects of the proposed action, be better 

achieved by the Community. 

Any action by the Community shall not go beyond what is necessary to 

achieve the objectives of this Treaty." 

Any harmonisation of copyright law must therefore fall within the aims of the treaty, 

otherwise the principle of subsidiarity will apply. Copyright, however, is 'international' 

by nature; it is highly likely that copyright works will be exported to other countries, 

132lbid at p.362 
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especially where there is a shared language, for example when considering English

speaking nations, and even the proportion of people in countries of other languages who 

also speak English. Because of the territorial manner in which copyright laws have 

operated, this has proved problematic in the past, hence the creation of international and 

multilateral treaties on the subject. Such national provisions also serve to partition the 

Single Market along national borders. 

Further, the necessity for adopting a more outward looking approach with regard to 

copyright law is also evident when considering computerised media. Whereas with 

"traditional" works this was important, it is even more so in the age of information 

superhighways, where information deposit and retrieval is irrespective of physical 

difference or national boundaries. 

When considering whether reform of copyright is within the scope ofthe Treaty, then the 

answer will have to be yes; the Commission lays down the argument that national 

copyright laws threaten the internal market. Although I would argue that some doubt is 

thrown over this with regard to moral rights provisions, as there does not seem to be a 

clear reason why the EC should intervene in these rights, apart from being for the sake 

of uniformity, which is a bad idea in general. 

A further important point that Vignes 133 makes is the fact that the harmonisation 

practised in the EC. is not the pure form that the word suggests. In fact, the word used 

in Articles 94 and 95 (formerly 100 and 100A) of the EC. Treaty is 'approximation' (see 

above). This is a much more accurate description of the role that 'harmonising' directives 

fulfill, due to the fact that it is up to each national legislature as to how the directive is 

brought into their law. Additionally, there are two methods employed by the Ee. for the 

purposes of harmonisation, being standardisation (as with the Term Directive
l34

) and 

134See Term Directive, ibid. 
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minimum harmonisation. '35 

There are, however, disadvantages to the harmonisation oflaws within the EC. The most 

common objection follows the rationale that although a perfectly sound idea in principle, 

the actual practice itself is less straightforward to implement. " ... the beguiling notion of 

common rules for a common market is under strain. In part this is attributable to the 

geographic and functional expansion of the EC. which renders agreement increasingly 

hard to achieve. The range of interests at stake in the EC. cannot readily be reduced to 

a single agreed norm.,,136 However, the argument that harmonisation should not be 

sought because it is difficult to achieve has never been a particularly satisfactory one. 

A more problematic objection to harmonisation was put forward by Vignes: 137 

" ... if an activity or product complies with specific national rules, why 

would it be rejected in the Member States other than that of origin? 

There is, in fact, a presumption that what is suitable for consumption by 

an Englishman or a Frenchman will also be suitable for consumption by 

a German or a Belgian." 

The reality of the matter is that this is not the case. Although the countries as a whole 

constitute the European Union, there are still substantial national cultural and practical 

differences. This is an issue which is particularly relevant with regard to moral rights, an 

issue that I will discuss later. When considering harmonisation, these are all issues which 

must be taken into account. The alternative is discussed briefly by Weatherill: \38 

\35 As used with some consumer regulations, and the approach employed by the 
Berne Convention, as mentioned above. 

136Weatherill, S. (1996) Cases and Materials on EC. Law (third edition), 
Blackstone Press at p. 175-6 

137Ibid, at p.374 

138Ibid, at p.176 
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"Better, it is said by some sources, to allow traders access to the markets 

of all Member States subject only to compliance with the rules of their 

home State. The host State could retain a regulatory regime different 

from other States, but could not use those regulatory differences as a 

basis for denying access to an Out-Of-State trader." 

At worst, this sounds horribly complicated, and leads to vast inconsistencies in which the 

way that a States' laws will be applied. Rather than one harmonised law for the 

Community, there would be the possibility of 15 different laws, each being applied 15 

different ways in each ofthe 15 Member States. The possibilities are mind-boggling, and 

one of the fundamental functions oflaw, that ordinary citizens should be able to ascertain 

what the law is in order to abide by it would be completely demolished. A citizen would 

have to enquire as to the home nation of a particular person before trading with them in 

order to know which set of laws apply to legal obligations with that person. The 

possibilities are for vast ambiguity at the very least. 

The objections to harmonisation are far outweighed by the advantages to such an 

approach. The practical difficulties are reconcilable against the resolution of possible 

jurisdictional ambiguities which may occur. As a whole, the European Union model of 

harmonisation is a favourable one - the flexibility of the approach of the EC. towards 

legislation allows for the disparities between national laws, and sets a standard far higher 

than any other free trading area or set of agreements between different countries. 

The issue of harmonisation here is one related specifically to copyright. With regard to 

this, the task of the European Commission is a complex one, as there are several issues 

considered contentious within this remit. 139 As mentioned earlier, harmonisation is a high 

priority in the field of intellectual property rights. The Green Paper has also highly 

prioritised the internal market, identifying the problems related to copyright as follows: 

139The most notable one being the debate surrounding moral rights, which will be 
discussed below. 
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"The information society will facilitate creation, access, distribution, use 

and similar activities, and consequently increase the number of situations 

in which differences between the laws of the Member States may obstruct 

trade in goods and services.,,14o 

Therefore, through this problem caused by the new technology, the Commission has 

identified that such problems must be addressed for the maintenance of a single European 

market rather than re-division into national markets; in line with the aims set out in 

Article 2 of the European Treaty. 141 In following with this, the Green Paper continued: 

"The Commission said it would be guided by two principles here: "firstly, 

the protection of copyright and related rights must be strengthened; 

secondly, the approach taken must as far as possible be a comprehensive 

one." The Commission said it "must try to tackle all the main aspects 

which might have implications for the creation of the Internal Market" 

and that "a response to the challenges of new technology which is limited 

to the Member States of the Community will deal with only part of the 

problem".,,142 

This highlights the idea that a main motivation for harmonisation in Europe is the 

maintenance of the internal market, something which was reinforced by the Follow-Up 

to the Green Paper: 

140Green Paper, ibid, at paragraph 12. 

141Article 2 states: 
"The Community shall have as its task, by establishing a common market and an 
economic and monetary union and by implementing the common policies or activities 
referred to in Articles 3 and 4 (formerly 3a), to promote throughout the Community a 
harmonious and balanced development of economic activities, sustainable and non
inflationary growth respecting the environment, a high degree of convergence of 
economic performance, a high level of employment and of social protection, the raising 
of the standard ofliving and the quality of life, and economic and social cohesion and 
solidarity among Member States." 

142Green Paper, ibid, at paragraph 29. 
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"Further harmonisation needs to adjust and/or compliment the existing 

legal framework, where this is necessary for the proper functioning of the 

Single Market and needs to bring about a favourable environment which 

protects and stimulates creativity and innovative activities across Member 

States.,,143 

This was backed up further in the explanatory memorandum to the Draft Directive· , 

which reinforced the need to harmonise copyright laws for purposes of promoting the 

Internal Market. 

Conclusion 

In attempting to harmonise copyright law, the EC is following the aims of the Treaty, as 

in their present state they threaten to disrupt the Internal Market. Taken in a wider 

perspective, they are also following a pattern started by the Berne Convention in 1886, 

as through international and bilateral agreements, the trend has been towards the merging 

of copyright systems in order to give better protection at an international level. The 

importance of this has accelerated with the advent of the Internet, as it has developed 

communication to the point that physical distances and boundaries are becoming 

unimportant. 

The question of whether to harmonise is becoming more straightforward. The question 

has now shifted from being one of whether the laws should be harmonised to whether it 

is possible and practical to do so, and indeed is now focussed upon the further question 

of what those laws should be. This issue will be discussed specifically with regard to 

moral rights, as they are a good example of whether harmonisation should go ahead, or 

whether the principle of subsidiarity should be brought in. 

The process of harmonisation in principle is a positive step regarding the issue of whether 

the balance of copyright is preserved. Harmonisation within the European Community 

143Follow-up to the Green Paper, ibid, at p.8 
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has several effects in general. Where laws are harmonised, this promotes the aims of the 

EU in promoting close trade and a single market between the member States. With 

regard to copyright, the increasing globalisation of the market for copyright works has 

meant that discrepancies between different jurisdictions has resulted in obstructions to 

the exploitation of the economic rights of the copyright owner, and also results in a 

situation where he is unable to object to derogatory treatment of his work in certain 

jurisdictions. Ideally, if all copyright laws were to be the same, then this would solve the 

problem at issue, however, in reality this is unfeasible. The process of approximation of 

laws in the European Community would therefore constitute the closest process to the 

unification of all copyright laws. 
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4.3 New rights and new definitions 

Earlier I discussed the issue of hannonisation. The EC is moving towards closer 

hannonisation in the name of greater market freedom and competition within the internal 

market. There are several issues which have been discussed at Community level with 

regard specifically to harmonisation, 144 and it is these rights that I wish to discuss in more 

detail now. 

The question of whether the exclusive rights need to be altered or changed in any way 

is an interesting one; it is possible to argue (and indeed it has been argued) that the 

copyright system as it stands is perfectly adequate for the purposes of new technology, 

and all that is required is fitting the new technological problems within the existing 

categories of copyright law. 145 The prevailing view, however, is increasingly moving 

towards the position of refonn, and it is now becoming accepted that some form of 

change and redefinition of the copyright law is necessary. The reason for this need for 

refonn has been borne out in several recent examples of where legislative inadequacies 

have been discovered. The most famous example of this is the Shetland Times case. 146 

The case centred around linking to Web pages, and has been thoroughly discussed on 

this issue l47, however it is mentioned here because of the implications for evolving 

categories of copyright works. The Web pages of the complainant in this case were 

successfully argued to be a cable programme service for the purposes of s7 of the 

Copyright, Designs and Patents Act 1988 at interim interdict stage, although the case 

was settled out of court and the issue was never fully resolved. 

144See the Proposal for a European Parliament and Council Directive on the 
hannonisation of certain aspects of copyright and related rights in the Information 
Society COM(97) 628 final 

145See Rose, L.,( 1995) "The Emperor's Clothes Still Fit Just Fine" Wired 
3.02,(February 1995);http://www.hotwired.comlwiredl3. 02/departments/rose. if. html; 
although he discusses the issue with regard to US law. 

146Shetland Times Ltd v Wills (Scot. Sess. Oct. 24, 1997) 

147See the John Marshall Law School Cyberspace Law course at: 
<http://wwwjmls.edu/cyber/index/linking.html> for a list of sources on the issue. 
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Although at face value it may appear encouraging that new media are fitting within 

existing definitions, there are several very good reasons as to why this is not the case. 

The main one is with respect to the difference between a cable programme service and 

the World Wide Web. The distinction is clear between what is merely another form of 

broadcasting along hard-wire networks, and a communications network which is more 

complex in its application than cable broadcasting, which is a fairly passive activity. Use 

of the Web is more interactive, even though in the Shetland Times case it was 

unsuccessfully argued that the exemption in s7(2)(a) applies, which exempted interactive 

services, which applied to the facts of the case, but is an unsatisfactory interpretation for 

the Web as a whole. There are significant differences in delivery and in the way in which 

the services are used. 

The second reason is because it is unsatisfactory in this instance to use the cable 

programme provision for something which was never in the contemplation of the 

legislators at the time; and for this reason, it could never truly be a satisfactory solution. 

The World Wide Web as it is today did not exist at the time of the 1988 ACt. 148 

The question presents itself, however, as to whether the required reform is being done 

correctly, especially with regard to the EC. It is for this reason that I wish to examine the 

way in which the EC has chosen to reform the specific rights under copyright law. 

The specific areas earmarked by the European Commission in the Draft Directivel49 for 

legislative action were first discussed along with others in the EC Green Paper. 150 They 

are: 

a) reproduction right 

148See the preceding chapter on UK copyright law for a more detailed discussion 
on this subj ect. 

149Ibid 

lS0Green Paper on Copyright and Related Rights in the Information Society 
COM(95) 382 final 
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b) right of communication to the public 

c) distribution right 

d) legal protection of technical protection systems. 

The last one, legal protection of technical protection systems, will be discussed later, for 

the moment I wish to concentrate on the first three rights. 

a) reproduction right 

The reproduction right is currently central to all copyright laws. The name 'copyright' 

itself suggests the primary meaning of the right, which is the right to copy, or more 

accurately, the exclusive right of the copyright owner to copy, whilst being able to 

prevent others from doing so. In the UK, the reproduction right is one of the primary 

restricted acts contained in s16 of the Copyright, Designs and Patents Act 1988, and has 

been central to the UK system since the printing privileges system which was the 

predecessor to copyright in this country. 151 In fact, in the world of atoms rather than bits, 

being able to control the reproduction of your work in physical form is considered the 

central key to copyright protection. 152 However, in the Information Society, there are 

several problems presented by a reproduction right designed specifically for the physical 

world: 

"In the Information Society environment, traditional forms of 

reproduction (making ofa physical copy) coexist with a multitude ofnew 

forms of reproducing works and other protected matter, such as scanning 

of a printed work, or loading and/or storing of digitised material in a 

computer memory or other electronic system or device. Reproduction 

151See the beginning of this thesis for a more detailed discussion of the early 
history and evolution of copyright in the UK. 

152See Barlow, J.P. (1995) "Producing Wine Without Bottles" in which he argues 
that on analogy between copyright and winemaking, in the physical world, it is the 
bottles and not the wine that we have been protecting. 
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may also arise from incidental and ephemeral acts which OCcur from 

normal use of an electronic system, for instance, when transmitting 

material over the nets, such as the Internet.,,153 

These additional problems have prompted the European Commission into action. 

However, the Commission has acknowledged the potential complexity involved in 

harmonisation of the reproduction right, 154 even without attempting to update the law in 

preparation for the Information Society. Although the reproduction right has always been 

considered central to all copyright systems, the problem lies with the differences in the 

exemptions to this right. 

The response at international level to such problems has been not to be specific in order 

to allow the broad diversity of legal systems currently in use around the world to 

continue to remain signatory to the various treaties without causing major upheaval and 

controversy with those who are inconsistent with any exceptions laid down. The new 

WIPO Copyright Treaty follows this approach in Article 10: 

"( 1) Contracting Parties may, in their national legislation, provide for 

limitations of or exceptions to the rights granted to authors ofliterary and 

artistic works under this Treaty in certain special cases that do not 

conflict with a normal exploitation ofthe work and do not unreasonably 

prejudice the legitimate interests of the author." 

The draft Directive goes further than the WIPO Copyright Treaty, however. It redefines 

the reproduction right (something which WIPO has not attempted to do) and lays down 

an exhaustive list of exemptions, contrary to WIPO's general and non exhaustive 

approach to exemptions to the reproduction right. Article 2 of the draft directive 

redefines the reproduction right: 

153pollow-up to the Green Paper on Copyright and Related Rights in the 

Information Society COM(96) 586 final 

154See COM(97) 628 final, ibid, at Chapter 3 
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"Member States shall provide for the exclusive right to authorise or 

prohibit direct or indirect, temporary or permanent reproduction by an) 

means and in any form, in whole or in part" 

The main point of interest is the broad definition of the provision, in particular the use 

of the phrases "direct or indirect", "temporary or permanent" and "by any means and in 

any form". The use of such language can be construed as covering all types of 

reproduction, not just in material format, but also attempting to encompass new 

technology as well. The breadth of definition is probably there for two reasons; firstly to 

allow for Member States to successfully enact it into their respective national laws 

without problems, but also secondly and more importantly because the breadth of such 

a provision will prevent it from going out of date with the advance of technology. The 

Internet has shown exactly how quickly computer technology can evolve, and legislation 

may be in danger of becoming very quickly out of date if it refers to specific pieces of 

technology.155 An example of where this technique has been used in the past is in the 

Copyright, Designs and Patents Act 1988, which defined fixation as being 'in writing or 

otherwise'. The 'or otherwise' part was intended to cover new technology without 

referring to a specific process and therefore risk the provision outdating itself 

prematurely. What was cutting-edge computer technology in 1988 could now be 

considered a 'museum piece' (in computer terms) in 1998. 

Indeed, in the explanatory memorandum of the draft directive, it states: 

"The prOVISIOn sets out a broad, comprehensive definition of the 

reproduction right covering all relevant acts of reproduction, whether on

line or off-line, in material or immaterial form.,,156 

Such an approach is intended to cover all of the possible acts identifiable as 'copying', 

155For example, Canada's copyright law, which is based on the UK 1911 
Copyright Act, still refers to piano rolls. 

156COM(97) 628 final, ibid, at p.37 
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and therefore would also include acts which have previously been identified as legitimate 

exceptions to the reproduction right and other rights through 'fair use' or' fair dealin o ' 
c 

provisions. The importance of these exceptions for 'fair' use of a work grow in 

importance with respect to digital media, because if technical protection is an option in 

the Information Society, then a clear boundary between what is fair use and is not needs 

to be established in order that such exceptions can be built into the software of such 

protection systems. This method of dealing with the potential problems of the 

reproduction right in the digital environment is one of two perspectives on the problem. 

This approach is to solve the problems involved with whether different types of computer 

storage such as RAM memory or magnetic storage devices such as hard disks do fall 

under the definition of reproduction by having an all-encompassing provision which 

makes all types of copying "reproduction", and then providing specific exceptions for fair 

use in cases where, for example, the reproduction is a transient one only for the purposes 

of use on computer. The effect of this is to strengthen the rights of the copyright owner 

by closing all the possible loopholes where someone may be able to exploit the work 

without paying the fee the copyright owner feels is his reward. 

The alternative is to construe the reproduction right as being very narrow, in order to 

avoid covering acts which would not normally infringe the copyright owners rights. The 

conceptual problems solved by this approach are that using the other solution gives very 

strong, if not monopolistic protection to the copyright owner, which are then only 

derogated from with specific exceptions laid down by law. 

However, the danger in the approach that has been adopted by the Commission is that 

it upsets the fine balance which exists between the copyright owner and the copyright 

user, which is of paramount importance to copyright law. The redefinition of the 

reproduction right does this by strengthening the position of the copyright owners as 

against the users. The new right regards as infringing certain situations which would not 

have been so considered in using analogue works, for example the display of works, 

which unlike in the analogue world, in the digital world requires a copy of the work to 
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be made in order to do this. 

The exceptions are contained in Article 5 of the Draft Directive, and I will discuss the 

specific exceptions a little later on, however, are a general indication of the European 

Commission's approach was shown in the Follow-up to the Green Paper with respect to 

the reproduction right and how it should be treated on digital media: 

"Accordingly, the right of reproduction should be adapted to the digital 

environment. In more cases than at present, therefore, rightholders may 

enjoy, without limitation, an exclusive right to authorise or prohibit acts 

of reproduction. Such an approach should be taken where certain acts of 

reproduction would risk unreasonably prejudicing the rightholder's 

legitimate interests or which would conflict with nonnal exploitation of 

his intellectual property. In cases where a risk is less significant or where 

such an exclusive right is not enforceable for whatever reason, the 

exclusive right might be replaced by a legal licence combined with a right 

to remuneration." 

However, without proper legal safeguards, this jeopardises the position of the user of 

electronic works. It is important to point out that this is similar to the three-step test of 

the Berne Convention and WIPO Copyright Treaty. However, the important deviation 

occurs where the exceptions are applied, and the problem mentioned above is shown 

where the draft Directive provides for specific and exhaustive exemptions to the 

reproduction right, contrary to the thinking ofWIPO. 

The corresponding exceptions to this right of reproduction are contained within Article 

5 of the Draft Directive. This is a departure from the WIPO Copyright Treaty, which lays 

down a more general enabling provision, allowing for each individual State to enact its 

own exceptions to the all-encompassing reproduction right. 

The exceptions, which apply to both Articles 2 and 3 ofthe Draft Directive, follow the 
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accepted nonns of fair use exemptions in most western copyright systems; for example 

Article 5(2) contains provisions for photocopying, time shifting of audio and video, and 

also library exemptions. 157 Article 5(3) contains exemptions to Articles 2 and 3 similar 

to the fair dealing provisions of the UK Copyright, Designs and Patents Act 1988; those 

for teaching or research, for reporting current events, for criticism or review, and for 

issues of public policy, along with an exception for the visually and hearing impaired, and 

with the latest draft from the Common Position, the list in Article 5(3) has been extended 

to other areas such as incidental use and parody. 

All ofthese exemptions fall in line with accepted exemptions in most Member States of 

the EC158
. However, as they are discretionary, how many of them will be incorporated 

into Member States' laws remains to be seen. The innovative new provision is contained 

in Article 5(1), which has been drafted with the new digital media in mind. It provides 

that: 

"Temporary acts of reproduction referred to in Article 2 which are an 

integral part of a technological process for the sole purpose of enabling 

a use to be made of a work or other subject matter, and having no 

independent economic significance, shall be exempted from the right set 

out in Article 2." 

The significance of this to copyright users is that where Article 2 makes day-to-day use 

of copyright works part ofthe restricted reproduction right, this provision allows viewing 

and other non-restricted activities without the need for licences, implied or otherwise, 

as has been the case with sale and use of computer programs, for example. Much 

discussion has centred around the reproduction right in digital media, and, as I mentioned 

157 Although these exemptions only apply to Article 2. 

158The explanatory memorandum to the Draft Directive pointed out that t?ere 
were exceptions which did not apply in all Member States, and that tho~e exemptIO~s 
should be interpreted harmoniously. A good example is the library exemptIOns for publIc 
lending libraries, which do not apply in all Member States. 
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above, the European Commission has set out the reproduction right as incorporating all 

forms of reproduction under its strict interpretation, including temporary or transient 

copies. Correspondingly, the exception in Article 5( 1) allows for the making of transient 

copies where this has become necessary, for example in the operation of a computer 

program. This form of granting blanket rights with specific exemptions is a 

straightforward way of alleviating the problem of complex loopholes within a copyright 

system, however, as I discussed earlier, there are conceptual problems. This provision 

has been very carefully drafted through several stages of amendment, incorporating 

phrases "essential", "transient" and "incidental" in order to ensure the provision is 

precisely construed. 

Opposers of the National Information Infrastructure initiative in the US and the 

subsequent Digital Millennium Copyright Act introduced in 1998 have argued that the 

reforms are upsetting the balance of copyright between the copyright owners and the 

copyright users, by the strengthening of copyright owners rights for digital media. Under 

the current copyright regime, there are instances where users gain an advantage through 

the use of a work without consent of, or remuneration to, the copyright owner. Examples 

include the taping of a film from the television rather than renting or buying the film on 

videocassette, or the best example of borrowing a CD from a friend, and making a copy 

of it. Such activities fall through an 'economic loophole', where the activity is infringing, 

and it is acknowledged that it is widespread, however the cost of pursuing actions against 

individuals for specific instances of this far outweigh the economic benefits of doing so, 

coupled with the fact that despite such private infringements the copyright owners still 

manage to gain a return for their work, and so such infringement goes unchecked. 

The copyright owners lobby consider such activities to be 'losses', particularly the CD 

copying example, where they consider that in the absence of such copying, they would 

have gained another sale because the person in question would have bought the CD 

instead of copying it. The problem is that this is not necessarily true, as not all those who 

copy CDs would buy them in the absence ofthe ability to copy them. Also, in the current 

situation, despite the amount of claimed' lost revenue' by the copyright owners, they still 
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make what is considered to be a reasonable amount of money from their sales. 

Commercial piracy is a different matter and is a serious concern for copyright owners, 

however, there is no serious argument for substantial harm to copyright owners interests 

through the small-scale copying mentioned here. 

The argument from copyright owners, however, is that where such copying was seen as 

harmful to them to a certain extent on old media such as paper and audio cassette, the 

problem becomes much larger in scale when considering the possibilities of digital media 

such as computers and the Internet. The explanatory memorandum of the Draft Directive 

takes this into account, and states the following: 

"The growing availability of protected works and other subject matter in 

on-line digital formats ... creates significant new risks for large scale 

piracy of intellectual property, which, in the off-line environment, already 

constitutes a major problem in a number of Member States for important 

parts of the copyright industry.,,159 

It has long been accepted in most quarters that the mass-production commercial piracy 

that is mentioned should be combatted, indeed this is shown in the enactment of criminal 

sanctions within the copyright laws of several countries, in particular the UK. However, 

the danger which is presented by such strong protection as against legitimate users exists 

where the copyright monopoly is unnecessarily strong. The Commission goes on further 

to state: 

"Today, the copyright industry stands to lose substantial sums of money 

because of the unauthorised transmission of its protected subject matter 

over the networks, and concern is growing that the further proliferation 

of illegal transmission of protected material on-line might put legitimate 

on-line sale at severe risk." 

159Explanatory memorandum to Draft Directive COM(97)628 final, ibid, at 
paragraph 10. 
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This is certainly so with regard to commercial piracy, but less so with regard to individual 

users copying information from a friend; in order to completely circumvent the system 

there needs to be a certain amount of organisation, something which is not really present 

with regard to such activities. The risk of serious damage has certainly increased, 

however this does not give the copyright owners a legitimate excuse to strengthen their 

rights absolutely, which, with the use of the new reproduction right allied to technical 

protection (which I shall discuss in more detail later) is what they are doing for the digital 

age. To avoid upsetting the balance between the authors and the users (which is what 

copyright protection is all about - see the earlier part of this thesis) there need to be a 

legitimate set of exceptions to the reproduction right; something which has at least been 

partially shown by the fact that the exceptions laid down in the Directive are an 

exhaustive list. Subsequently more exceptions have been added, although the fact that 

the list of exceptions is still exhausti ve still does not fully address this upset in the balance 

of authors and users rights. The preamble to the directive stresses that "a fair balance of 

rights and interests between the different categories of right holders, as well as between 

the different categories of right holders and users of protected subject matter must be 

safeguarded",160 however it is still questionable as to whether this has been achieved, 

although the position is now better than previously. 

The problem that the Commission is now faced with is that the two sets of rights are now 

even more difficult to reconcile. The reproduction right was strengthened as a result of 

growing pressure from the copyright owners who are concerned that without this 

additional protection, their digitised works can now be more easily copied and distributed 

without their knowledge or consent. However, what has not been properly considered 

is the way in which this affect the rights of users. With the problem that this presents, the 

need to get the balance right has grown, however, the interests of the two groups appear 

almost completely opposite, with each being counteractive to the other's interests. 

b) right of communication to the public / distribution right 

160 At paragraph 21. 
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The Draft Directive includes two new rights; the right of communication to the public 

(Article 3) and the right of distribution (Article 4). The interesting point about these 

rights is that they already existed previously in the Berne Convention in a limited form' , 

the right of distribution existed only with respect to cinematographic works, and the right 

of communication to the public existed with regard to dramatic, dramato-musical and 

musical works under Article l1(I)(ii) of the Berne Convention, with regard to their 

public performances, along with a right under Article 14(1 )(ii) for cinematographic 

works. 

The question which arises from the creation of these new rights is whether there is any 

distinction to be drawn between the two, or whether, especially in digital media, they are 

one and the same right. Either definition appears, on face value, to be applicable to 

transmission of documents over the Internet; and so the question concerns why the 

distinction has been drawn. 

The Draft Directive makes the distinction as follows; communication to the public is "by 

wire or wireless means, including making available to the public of their works in such 

a way that members of the public may access them from a place and at a time individually 

chosen by them" 161 , whereas distribution is "distribution to the public by sale or 

otherwise.,,162 The distinction is one of tangibility; distribution is for 'hard' copies of 

works, whereas communication is all about ephemeral copies on communications 

networks. 

The distinction appears to be a fairly artificial one when considering the 

interchangeability of the two terms, as whichever method of sale is chosen, the work 

itself remains the same in substance when it arrives at the end user. The question arises, 

therefore as to the need for the distinctio~ between the two rights - the explanatory , 

memorandum and the preamble to the Draft Directive certainly offer no clue as to the 

161At Article 3(1) 

162At Article 4(1) 
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reason for such a distinction. Both of these new rights originate from the WIPO 

Copyright Treaty (WCT), which also offers only a little explanation as to why the 

distinction between the two; in the explanatory notes from the Diplomatic Conference. 

it expresses the need to expand the right to all works: 

"Technological developments have made it possible to make protected 

works available in many ways that differ from traditional methods. This 

is a source of concern in connection with the categories of works that are 

not covered by provisions on the right of communication in the Berne 

Convention. In addition, the interpretation of these provisions may differ. 

It has become evident that the relevant obligations need to be clarified 

and that the rights currently provided under the Berne Convention need 

to be supplemented by extending the field of application of the right of 

communication to the public to cover all categories ofworks.,,163 

Apart from this, it merely states that communication is distinguished from distribution 

in that it is concerned with transmission rather than the distribution of physical copies, 164 

and this could possibly be where the distinction between the two terms lies. 

The only discernable difference between the two rights in the Draft Directive lie in the 

exemptions to those rights laid down in Article 5. Article 5(3) contains exemptions which 

apply to both Articles 2 and 3, whilst the only exemption to Article 4 is contained in the 

first sale doctrine of Article 4(2). It appears puzzling that the first sale doctrine applies 

to one and not the other, as it is possible for the same product to be delivered in both 

physical and non-physical formats. 

163Basic Proposal for the Substantive Provisions of the Treaty on Certain 
Questions Concerning the Protection of Literary and Artistic Works to be Considered 
by the Diplomatic Conference, WIPO Document CRNRlDC/4 at paragraph 10.05: 

<http://www.uspto.gov/web/oifices/dcomiolia/diplconf/4dc_alO.htm> 

164In the French text of the Berne Convention, the terms "la transmission 
publique" and "la transmission par fil au public" have been used, indicating the 

interchangeability between the two terms. 
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Probably the best way of showing a difference between the distribution right and the 

communication to the public right is in their use; delivery, as mentioned above, concerns 

physical copies being made at source and then distributed to the pUblic. The difference 

between this and the act of communicating to the public is because there is a difference 

between the mechanics of distribution, then this gives way to a need for more complex 

definitions. The act of sending an item over the Internet involves a more complex process 

whereby the item is split into smaller parts which are then transmitted separately. The 

process of these 'packets' (as they are referred to) moving across Cyberspace involves 

the making of copies, albeit for probably only a few minutes or even seconds, as a natural 

part ofthe distribution process. 165 There are therefore more incidences of uses which, in 

the physical world, would be considered infringing, in the normal everyday use of a 

work. 

The exceptions granted under Article 5(3) are familiar as 'fair use' or 'fair dealing' 

exceptions recognised within UK law; the use for teaching or scientific research, for the 

benefit ofthe visually or hearing impaired, for reporting current events, for criticism or 

review, and for public policy interests. What is becoming clear from this is that the 

communication to the public right is not just a distribution right for the Internet, but is 

probably closer to the reproduction right. Whereas before tangible items (such as a 

journal article) were likely to be copied under a fair use exception, it is now more likely 

that on a network such as the Internet, the item would be viewed instead, because there 

is less need to make a copy of it. 

Finally, the need for a distinction between tangible media and digital media is shown in 

the need for reform of copyright as it is unable to cope with digital media. The old media 

are adequately covered, however, and the likelihood of creating a set of rules which can 

cover both old and new media is probably very slim. Therefore the need for a distinction 

between the two is proven. 

165This can be referred to the exception in Article 5( 1) which excludes the making 
of transient copies as part of the normal process of use from the reproduction right. 
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In the current context, these rights are limited to specific types of work, for example 

under UK law the communication to the public right exists only in the context of 

cinematograph films. The expansion of these categories to accommodate all works to 

deal with the problem of digital media provides a solution to the concerns of copyright 

owners regarding the uncontrolled copying and distribution of their works. However, this 

also creates problems for the interests of copyright users as the increase in the rights of 

the copyright owners has a detrimental effect on their rights in the balance between the 

copyright owner and the copyright user. Such an approach needs to be counter-balanced 

with thorough exemptions from these rights in order to ensure that the interests of the 

public are also served. It is in these exemptions that the distinction is also shown between 

the two rights; tangible media have never needed fair use exemptions for distribution, yet 

the use ofthe Internet is not restricted merely to an alternative delivery system to existing 

ones. 

The problem arises when attempting to identify fair uses in the context of online use. 

Identical Internet transactions can be legal in one circumstance and illegal in another, and 

unlike more traditional forms of fair use, these uses take place at a far faster rate than 

normal and are practically unpoliceable. They are ill defined in the context of the draft 

directive, and when put to practical use, which it appears will inevitably involve the 

employment of some form of technical protection system, then the owner of the 

copyright is at an advantage in his ability to dictate uses and prices of his work. 

c) technical protection systems 

Provision has been made in the Directive for the legal protection of technical protection 

systems. Again, this is a straightforward copy of the provision laid down in the weT in 

order to deal with the EU's obligations under that treaty. This is, however, quite a large 

issue, and I shall return to it later on in this thesis. At this point it is worth noting that this 

is part of a recent trend to use technology as a reinforcement to copyright law; although 

for such protection to completely replace copyright would throw up a few issues 

concerning monopoly control of copyright works. There appears little concern for the 
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affect that this law has on users rights, the emphasis being upon the effect that this law 

has on the owners. There needs to be some consideration, however, of the effect that 

adding to the already long list of exclusive rights for copyright owners has on the 

effectiveness of copyright law in achieving its goals. 

Conclusion 

In my evaluation above, I have looked at the main proposed reforms of provisions within 

the new Draft Directive on Copyright and Related Rights. There are several interesting 

points about the reforms and the attempts which have been made to address the demands 

of new technology, which mostly concern the fact that the act of reproduction has been 

made much easier by the new technology, and is therefore in danger of being regarded 

flippantly by users, to the detriment of copyright owners. However, the most serious 

consideration which has not been addressed by the drafters of the new rights is that of 

the delicate balance between users and copyright owners. The example of the 18th 

century166 where copyright was used by those who held the rights in literature to the 

detriment of others shows the problem where the balance is upset, and the use of the all

encompassing new right of reproduction could upset this balance. The fact that the WCT 

does not redefine the reproduction right (although the proposal was put before the 

Diplomatic Conference) shows the problems associated with the issue. In most other 

respects, the directive is enacting obligations under the WCT, and I shall lend a more 

thorough criticism of their associated issues there. 

166See the first chapter of this thesis concerning 18th century copyright 
protection. 
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4.4 Moral rights harmonization within Europe 

One ofthe major areas of controversy with regard to copyright protection is the issue of 

moral rights. In general, it has been widely recognised that there are two forms of rights 

protected by copyright; the economic rights which enable the author to restrict certain 

activity of others with regard to their work in order that they may commercially exploit 

their works, and the moral rights, which are widely recognised as protecting the authors 

non-economic rights in a work, the rights of integrity and paternity. These enable the 

author to object to false authorship in a work and alterations or derogatory treatment of 

his work by another. They are referred to as non-economic as in the intellectual property 

marketplace, there is no opportunity to exploit these rights for financial gain, in fact in 

certain situations exercise of these rights may result in a reduction in the amount of 

financial gain from exercise ofthe economic rights, a point that I will move onto a little 

later. 

The reason why the EC is making an attempt to harmonise these non-economic or moral 

rights was made clear in the Green Paper. 167 The raised concern is because of the ease 

of alteration and adaptation made possible by the Internet and computer technology: 

"This capacity to amend works in whatever way and to whatever extent 

one likes is regarded in some quarters as one of the greatest advantages 

of digitization. The creators of works, however, are greatly concerned 

that this technical capacity will be used to mutilate their works, and are 

asking for moral rights to be strengthened.,,168 

There are therefore two sides to the argument; firstly that the advantage of digitization 

is the ability to change, alter or u~e a work in whatever way you like, an advantage which 

will encourage more people to use this medium and therefore create more revenue for 

167Green Paper on Copyright and Related Rights in the Information Society 
COM(95) 382 final 

1681bid, at p.65 
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the right holder. The second view is that the rights of the author will be violated by the 

mutilation of his work, which is his intellectual creation. In order to attempt to reconcile 

the problem between these two viewpoints, a look at the two underlying systems is 

needed. 

Economic rights 

Common law systems, for example UK and US law, have an economic perspective on 

copyright. The US Constitution states that provision should be made for the reward of 

creators of intellectual property 169 and the UK system originated from the concern of the 

booksellers in the early 18th century that they should be able to exploit their intellectual 

property for financial gain. 

The economic rights granted by copyright law are universal throughout the world; 

certainly in capitalist legal systems, where it is fundamentally accepted that an author of 

a book should be able to sell the fruits of his labours. The rights granted are those such 

as the ones listed in the CDP A 1988 s 16; the right of reproduction, dissemination, 

adaptation, and so on. Although these are also included in civil law systems, the 

difference is one of emphasis - in legal systems such as the UK and US, the ability to 

exploit one's work for financial gain is the incentive for creation in the first place, 170 

whereas in ci vii law systems, the view taken is that the authors right to say how his work 

will be treated is at least as important as the ability to exploit it financially. 

Moral rights 

As I mentioned above, the view taken in civil law jurisdictions is of a different nature to 

that in the common law jurisdictions. Whereas in the common law tradition, the incentive 

provided by law for creation of works is purely financial, in civil law systems the view 

169See later in this thesis for a more detailed look at the US system of copyright. 

170See earlier in this thesis for my discussions on rationale behind copyright. 
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is that the author has more than a mere financial interest in his work. The rights I 

mentioned earlier of paternity and integrity are given equal importance to the economic 

rights also granted by common law systems. The purpose behind the granting of moral 

rights is seen as important in civil law jurisdictions for the protection of rights not of 

economic importance. In the Phil Collins!7! case the following was said: 

"The protection of moral rights enables authors and performers, in 

particular, to object to any distortion, mutilation or other modification of 

a work which would be prejudicial to their honour or reputation.,,172 

Although not of any economic value, it becomes apparent why such rights are important: 

an author does not write a book and then simply allow it to suffer derogatory treatment 

by others. 173 The argument that an author's work should be protected against mutilation 

or distortion could be covered by the adaptation right in UK law under s 16 of the CDP A 

1988. However, there is an economic basis to this right; it is more of a right to adapt the 

work oneself rather than to protect the work from mutilation by the prevention of 

adaptation by others. 

The conflict that the existence ofthese two disparate systems has produced is interesting; 

on the one hand there are the creators of intellectual property, the authors and 

performers who are interested in protecting their creations from treatment in a manner 

that they do not agree with, and on the other hand there are the publishers, press, 

producers, broadcasters and employers who are more concerned with the economic value 

of the creations. This is not to say that the creators of the work are not interested 

financially, however, the argument of the systems which embrace moral rights is that the 

non-economic interests should also be considered. 

171 Collins v imtrat (joined cases C-92/92 and C-326/92) 

172Ibid, at paragraph 20 

173However, it is important to distinguish this from mere criticism of a work, 
which is valid. 
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The French system of intellectual property is heavily moral rights based. However, it has 

been argued that there is not such a wide gap between the common law Anglo-US 

system and the civil law French system. 174 I will discuss this point later with regard to 

harmonisation of the two systems of author's rights protection within the European 

Union. 

International treatment of moral rights 

The manner in which moral rights have been treated in different legal systems is 

interesting; there are three different approaches in France, Germany and the UK towards 

their execution. This raises a problem with regard to the harmonisation and adoption of 

a single approach in Europe; if the law is to be harmonised then there must only be one 

approach towards the protection of moral rights, otherwise there is a danger that the 

single market will not function and there will be an artificial partitioning of that market. 

The UK treatment of moral rights is interesting; the UK has a common law tradition and 

is therefore geared more towards an economic approach to copyright law. However, 

moral rights have been enacted in this country, although only since 1988 with the CDPA 

1988. This expressly implemented Article 6bis ofthe Berne Convention. 175 This states: 

"Independently of the author's economic rights, and even after the 

transfer of the said rights, the author shall have the right to claim 

authorship of the work, and to object to any distortion, mutilation or 

other modification, or other derogatory action in relation to the said 

work, which would be prejudicial to his honour or reputation." 

The distinction between this and the adaptation right is clear, as an author's honour or 

174See Ginsburg, J. (1990) "A Tale of Two Copyrights: Literary Property in 
Revolutionary France and America", Tulane Law Review 64:5, p.991-1031 

175Berne Convention on the Protection of Literary and Artistic Works, last 

revised in 1972. 
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reputation has no bearing whatsoever on the adaptation right, whereas the inclusion of 

such wording in this moral rights provision makes it clear that it has no bearing on any 

economic exploitation whatsoever. These provisions were enacted in the CDP A 1988 as 

follows: 

Section 77: right to be identified as the author or director 

Section 80: right to object to derogatory treatment of work 

Section 18: right of disclosure 

Section 84: right against false attribution of work 

Section 85: right of privacy in certain photographs and films 

However, these moral rights do not have the strength that they do in civil law systems, 

partially because they have just been 'tacked on' to the existing law in an attempt to 

comply with the Berne Convention whilst not compromising the current copyright 

system, as they are "potentially harmful" to the intellectual property producing industries 

in this country .176 The rights themselves are practically useless as they are waivable, 

unlike their continental counterparts. This is, however, an improvement (from the 

viewpoint ofthe civil law jurisdictions) on the approach in the US towards moral rights, 

where they claim compliance with Article 6bis through other laws not specifically 

designed for the purpose, such as laws of defamation and passing off. 

France and Germany both have civil law traditions and therefore moral rights have long 

been an inherent part of their law. However, their individual treatment of moral rights is 

different. Whereas France has a dualist system, the German system is monist. 

The dualism of the French system works in the following way; there are two sets of 

rights granted to authors, the economic rights, which the author uses to allow himself 

financial gain in return for his creation ofthe work. The second right is the moral right, 

176See Newman, S. (1997) "The Moral Right of the Author: The View from 
France, Germany and the United Kingdom", Computer Law and Security Report 13(2), 
96-101 in which he discusses the differences in the copyright systems and the 
corresponding copyright industries in those countries. 
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which, unlike the economic right, which can be assigned or licenced for the purposes of 

financial gain, is inalienable by the author. The system of moral rights is also very strong 

in France, referred to as droit moral or author's right, rather than copyright. As this 

suggests, the right is very personal to the author; the work in question is the intellectual 

creation of the person in question and is therefore intellectually a part of them. 

The German system, although it also protects moral rights just as strongly as the French 

system, does it in a slightly different way. The German system is monist, or unitary; the 

right under the law is not split into moral and economic rights, but remains as one right. 

Tllis author's right or iihrheberrecht itselfis inalienable, as with the French moral rights. 

However, to allow economic exploitation of the right, the economic aspects of the right 

are capable of being licenced to third parties in the same way that they are in other 

countries. In keeping with the non-assignability of the right, however, the economic right 

cannot be sold outright to a third party as such, however licence agreements used may 

have a similar effect to this. 

With these three systems in operation in these three European countries, it is easy to see 

the diversity of legal systems that exist with regard to copyright or authors' right 

protection. Other areas of copyright legislation have been harmonised, and the European 

Commission is continuing along a steady course of harmonisation 1 77 of copyright laws 

within Europe. 178 To this end, the European Commission has been examining the issues 

surrounding moral rights and the Information Age, particularly with regard to its 

mandate for legislative preparation for the Information Society. 

The main concern of the EC has been the affect that the disparate laws that I discussed 

above will have on the single market. Although they will probably have a certain affect 

on the market as it stands at present, this effect will become substantially more important 

and more significant with regard to the growth of cross-border activity promoted by an 

177See my earlier discussions concerning the EC policy of harmonisation. 

1 78 Which so far has included the Term Directive, ibid, and the Database Directi ve, 
ibid. 
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international medium such as the Internet, especially with regard to multimedia works , 
growth in which was to be expected on a medium such as the Internet, and which had 

already begun to be seen. This was the conclusion of the discussion within the Green 

Paper,179 although it was uncertain as to how harmonisation was achievable, and even if 

it was desirable with regard to moral rights protection. Therefore, one of the questions 

posed by the Green Paper was: 

"Do you think that the differences between the laws of the Member 

States are such that the rules on moral rights should be harmonized?" 

And further: 

"Would harmonization be justified in the present situation?" 

The Green Paper offered several suggested solutions to the perceived problem in order 

to promote discussion around the topic: 

• resolution by contract 

• implied licence to alter/adapt by agreement to digitization of works 

• collective blanket agreements 

These questions were then laid open to comment during the consultation period, and the 

Green Paper was followed in 1996 by the Follow-up to the Green Paper. 180 The Follow

up made several points further to the discussion from the Green Paper. Like the Green 

Paper itself, it considered moral rights to be an important issue, and this importance was 

heightened by the development of digital technology and the ramifications of intellectual 

property in the digital environment. 

179Green Paper on Copyright and Related Rights in the Information Society 
COM(95) 382 final 

18°Follow-up to the Green Paper on Copyright and Related Rights in the 
Information Society COM(96) 586 fmal 
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Probably the most important point of the Follow-up was the recognition that moral rights 

as an issue was highly sensitive, due to the greatly opposing views of either side with 

regard to its incorporation into harmonised Community law. These are the opposing 

views of the common law countries such as the UK and Ireland and also the US,ISI as 

opposed to the civil law jurisdictions which encompasses the whole of the rest of Europe, 

although France and Germany are arguably the most influential of these. 

During the consultation process which took place during the period between the Green 

Paper and the Follow-up, there were widely differing views presented by contributors, 

both on the issues concerning the harmonisation of moral rights (considered by industry 

to be important, for the interests of consistency) and of the existence of moral rights 

(authors and creators argued that strong moral rights protection was important for their 

protection against new risks of mutilation presented by the new technology).,s2 

The impression gained by the Follow-up was that the Commission was uncertain as to 

how such problems would be tackled, even though it has identified that such issues have 

single market relevance and therefore the law is suitable for harmonisation at Community 

level. The conclusion of the Follow-up was: 

"At this point, the Commission proposes to further study the 

development of the market and see whether existing disparities in 

legislation constitute significant obstacles for the exploitation of 

protected subject matter in the Information Society, which might require 

action at Community level, most notably with respect to the integrity of 

such protected matter."IS3 

'S'Although not part of the EU, the US regards with importance any legislative 
activity in the EU due to their close trade links with the Community as a whole; the~efore 
anything that happens within the Community will have an effect on them economIcally. 

182Follow-up to the Green Paper, ibid, at p.28 

'S3Follow-up to the Green Paper, ibid, at p.28 
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The discussion was carried on further to the Draft Directive issued in December 1997184 

which has proposed a harmonised framework for certain aspects of copyright law with 

regard to the EU' s Information Society. It has not, however, extended this harmonisation 

to moral rights - yet. The explanatory memorandum which accompanied the Directive 

had the following to say with regard to moral rights: 

"The Communication [the Green Paper] also addressed other issues 

(relating to digital broadcasting, applicable law, the management of rights 

and the protection of moral rights). While these items are certainly no less 

important for the exploitation of copyright in the Information Society 

than the priority issues mentioned above, they need further consideration 

or action before policy decisions can be made. With respect to some of 

the issues, market developments need to be further studied before a 

policy decision on their follow-up can be taken. This is in particular true 

with respect to the issue of moral rights protection in the Information 

Society context where an initiative could be prepared as soon as the need 

occurs. ,,185 

The European Commission has therefore demonstrated its uncertainty over the issue of 

harmonisation of moral rights in the Information Society. There is a certain amount of 

harmonisation in the form of Article 6bis of the Berne Convention, a treaty to which all 

European COLmtries are signatory, however, this provision only contains minimum 

standards of protection, and some countries' levels of protection are considerably higher 

than that standard, and it has been argued that some countries' protection is woefully 

inadequate even by the minimum standard ofBerne. 186 

'84Proposal for a European Parliament and Council Directive on the 
Harmonisation of Certain Aspects of Copyright and Related Rights in the Information 
Society COM(97) 628 final 

185Draft Directive, ibid, at chapter 5, paragraph 2 

186For example, the US argues that moral rights can be enforced without specific 
moral rights provisions in US law and relies on other laws such as passing off and 
defamation to give effect to Article 6bis, while Holderness, M. (1998) "Moral Rights and 
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The current approach of the European Commission is therefore one of' wait and ' see. 

While there is acceptance that something must be done to harmonise moral rights 

provisions, there is still not a consensus as to what that should be. 

The conflict between moral and economic rights 

There are often perceived to be two immovable positions in the conflict between moral 

and economic systems of protecting authors rights; however if there is to be some fonn 

of hannonisation of moral rights within the Community, then there must be some 

convergence of the two systems; basically for the political reason that it will be 

impossible to remove one of the two systems and impose the other on all countries. 

However, the situation is that as the common law countries are in a minority in the EU, 

some form of moral rights protection above that which currently exists will have to be 

accepted by these common law countries in order for hannonisation to be achieved. The 

reason why the debate is so controversial revolves around the fact that the issue of 

whether moral rights should be harmonised throughout the EU has not been fully 

accepted. Even though the Commission has stated that hannonisation of moral rights is 

necessary for the development of the Information Society, there are still large problems 

to be worked through before this can be achieved, and unless they are, moral rights 

hannonisation will remain as 'theoretically a good idea'. 

There is a strong case for hannonisation within the Community. Aside from the backing 

of the Commission (although uncertain as to how it is to be achieved) there are various 

others who argue the case for harmonisation. Holderness 187 strongly argues for 

harmonisation of UK and Irish law with the rest of Europe and the full embrace of moral 

rights. In his argument for the full adoption of moral rights in this country, he examines 

both the continental system whereby a work is regarded as sacred to the author and is 

Authors' Rights: The Keys to the Information Age", The Journal oflnfonna~ion, L.aw 
& Technology <http://elj.warwick.ac. uk/jilt/inJosoc/98 _1 hold!> argues that III realIty, 
the UK's moral rights provisions are inadequate. 

187Holderness, M. (1998), ibid. 
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protected by 'moral rights' which are inalienable to the author and allow him to 

safeguard the integrity of his work, and the UK system of economic rights which can be 

sold and transferred to another, in order to exploit one's work commercially. Quoting 

Le Chapalier from 1791, Holderness illustrates the roots of the continental system: 

"The most sacred and legitimate, the most unchallengeable and personal 

of all the properties is the oeuvre, the fruits ofa writer's thought" 

An interesting point that he makes relates to a quote taken from McCartney 188 which 

reads as follows: 

"Britain lost sight of its goal in the legislative process, and the result \vas 

the creation of rights that are well below the Berne Convention 

Standard. " 

Aside from the argument that moral rights are inadequate in this country, Holderness's 

main argument is one of authorial integrity. He argues that "[w]ith the right to 

identification as author of a work comes personal responsibility for its content.,,189 The 

express aim of moral rights is to protect the integrity in an author's works from 

derogatory treatment by others, for example book publishers or film companies who may 

alter an author's works after they have sent their finished work to them. The argument 

of responsibility turns this on its head; if an author has the right to have his work 

published in the exact state that he desires it, then he is ultimately responsible for its 

content. Using one of Holderness's examples, the journalist who writes a story only to 

have its emphasis changed by 'creative' editing by the sub-editor to reflect the views of 

the newspaper proprietor should not be held responsible for the change in angle, 

however, the responsibility is ultimately his if the integrity of the work remains intact. 

188McCartney, S. (1991) "Moral Rights under the United Kingdom's Copyright, 
Designs and Patents Act 1988", Columbia VLA Journal of Law and the Arts, volume 15, 
Winter 1991 

189Holderness, M. (1998), ibid, at 2.2 
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The argument therefore follows that as well as the author gaining protection from 

tampering for his work, the public are being guaranteed that the newspaper article or 

book they are reading is an accurate copy of the work written by the person named on 

the front cover or in the by-line, and is not the result of a heavy-handed editor. 

However, Holderness's arguments are flawed for several reasons. Firstly, a minor point; 

Holderness's assertions of continental moral rights and their foundations of several 

hundred years ago is inaccurate. The quote from Le Chapalier above, as Ginsburg 190 

comments, refers to unpublished works. "Once disseminated, Le Chapalier went on to 

assert, the manuscript is 'give[n] over to the public ... by the nature of things , everything 

is finished for the author and the publisher when the public has in tlus way [tllrough 

publication] acquired the work. ,,,191 I will discuss this point later, however, the assertion 

that continental systems prioritize authors rights over the public interest is not strictly 

true as there is an element of public interest consideration within these systems. 

Secondly, there are economic implications which appear not to have been considered by 

Holderness in his analysis. Newman 192 asserts the importance of econonUc considerations 

to the UK economy, and also the contrast with the economies of both France and 

Germany. The significant difference between the economies of the continental countries 

and that of Britain is the economic size of the copyright industry in this country; as 

Newman reports, the industry is worth approximately £ 17 billion annually, which works 

out at 3.6% of GDP. This is significantly larger than the equivalent economies of 

continental Europe, and is only beaten in terms of size by the huge industry in the US 

(helped, one suspects, by the vast output of Hollywood). The result is that the two 

different copyright systems suit the industries which operate under them particularly well. 

The small industries of France and Germany operate well under their systems, and the 

larger mass media systems of the UK and US also truive under their respective systems 

190Ginsburg, J. C. (1990). "A Tale of Two Copyrights: Literary Property in 
Revolutionary France and America." Tulane Law Review 64(5): 991-1031 

191Ginsburg, 1. C.(1990), ibid, at p.1 007 

192Newman, S. (1997), ibid, at p.99 
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too. The way in which these systems could be upset is by the arbitrary imposition of 

moral rights protection. Although not of particular concern at the moment, the problem 

is highlighted by Newman in relation to multimedia works, which have been rapidly 

developing during the past few years, where contributions to a single work are made by 

many people. The result of application of continental moral rights to this situation is a 

possible conceptual nightmare - "Securing consent from every author to every possibly

derogatory change could involve enormous costs, and multimedia producers are unlikely 

to have the budget of a film studio with which to pay them.,,193 

The solution to this problem is not immediately forthcoming; there is great difficulty in 

securing the permission of everyone with moral rights in a particular work, added to this 

is the fact that faced with the Internet or its successor, a particular author may not want 

to allow his work to be placed on the 'information superhighway' due to the high 

probability (or at least higher than with conventional publication) of the moral rights in 

the work in question being infringed. As Newman194 argues, "[t]he World Intellectual 

Property Organisation has concluded that copyright systems are better adapted to meet 

the challenge of technology than are droit d'auteur systems".195 This conclusion is 

probably as a result of the fact that economic rights are generally assigned to the 

producer of the work, whether this be the publisher or the Internet content provider, and 

aside from any agreement relating to economic remuneration of the author by the 

assignee, there are no further issues of permission involved. 

The economic argument itself CalIDot be used alone in the debate on moral rights. The 

argument that the law should remain as it is because one particular group is 'doing rather 

nicely, thankyou very much' is not particularly convincing because of the conservative 

outlook this places on reform of the law in general; and as I have already asserted earlier 

1931bid, at p.99 

194Newman, S. (1997). "Rights, Freedoms and Phonograms: Moral Rights ~d 
Adaptation Rights in Music and Other Copyright Works." Computer Law and SecurIty 
Report 13(1): 22-28 

1951bid, at p.25 
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in this thesis, such an approach is inadequate when faced with the fast and in some cases 

revolutionary pace of change with regard to information technology. However, it is an 

important consideration when considering some of the fundamental goals of the EU, 

especially with regard to free movement of goods and free competition within the 

Community. J96 This is echoed globally by the concerns of those who operate on a global 

basis and the need for international standardisation of intellectual property. As 

Newmanl97 comments: 

"IP law needs to move in ever closer tandem throughout the major 

producer-nations of the European Community, the USA and the Pacific 

Rim if it is to keep up with the latest developments and create an 

environment where international trade in copyright goods and services 

can continue to flourish." 

The final issue with respect to moral rights is one of cultural basis. It has been argued 

that the differences between the two systems is one of national culture, and is therefore 

a very difficult one to reconcile. For example, Newman (1997) discusses the difference 

between the UK and France with regard to criticism of work; whereas one of the 

intentions of moral rights is to protect the authors work from derogatory treatment, 

including attack of that work. The difference being that whereas in France it may be a 

slant on the author to attack his work, it can also be said that part of the publication 

process is the holding up of work to criticism, certainly in academic circles, and a 

criticism of work may not necessarily also be a criticism of the author. His conclusion is 

that as well as the rights of the author, there are also corresponding rights to freedom of 

speech and criticism which take up a contrary position to the moral rights interests of the 

author. He adds: 

"Countries whose legislatures subscribe to a rights based theory of law 

1965ee Articles 30 and 85-86 with regard to the EU's continuing policy to 
establish and develop the Single European Market within the Community. 

197Note 27 above, at p.26 
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have to balance competing rights. In as much as their cultures differ, it is 

only natural that they should reach differing results. The balance that is 

best for France or Germany may not be the right balance for the UK or 

USA. Ultimately, international harmonization of copyright law may, in 

some areas, have to be subordinated to the differing cultural interests of 

nation states.',198 

This argument very much follows that the issue of moral rights being treated as one of 

subsidiarity. However, this is not necessarily the case. The conclusion that Newman 

comes to is unsatisfactory from the point of view of harmonisation. Intellectual property 

in general is something which, ifleft to national legislation, can and does interfere with 

the EC free movement and competition principles, which is a sound reason why it is 

being dealt with at EC level in the first place. The extension to this argument is that 

moral rights forms part of this interference with free movement. 

However, the foil to this is the argument that unlike the economic aspects of copyright, 

which have an effect on the trade between member states, moral rights are non-economic 

in nature and therefore do not have such an effect, however, the practical reality of the 

matter is that they do have an effect up to a point, because of the influence they may have 

where a publisher is faced with a choice between jurisdictions, one with strong moral 

rights protection, and one with weak or no moral rights protection, there are certain 

economic advantages towards opting for the jurisdiction which is a 'safe haven' in terms 

of moral rights, due to the possible economic advantages in not having to consider moral 

rights issues. Newman (1997) puts across the disadvantages that strong moral rights 

protection would have on the UK copyright industries. "There is some evidence that 

droit moral has had a deleterious effect on the French entertainment industry - despite 

a strong cultural base, France does far less programming than does the UK, a nation of 

similar size and development." 199 

198Newman (1997), ibid at note 9, at p.l 00 

19~ewman (1997), ibid at note 9, at p.99 
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For harmonization in this area to proceed, which is a strong objective of the EC, such 

differences must be reconciled, and they can be. The fact of the matter is that the 

common law and civil law systems are not so disparate as they appear. The point relates 

to one I touched on earlier with regard to the origin of common law and civil law 

systems. Ginsburg (1990)200 puts forward the thesis that the French and US copyright 

systems originate from similar foundations. Referring back to the earlier quote above 

from Le Chapalier, the view that the French copyright system as one which most highly 

regards the rights of the author is an erroneous one. Her conclusion is that the similar 

origins ofthe two systems indicate that this shows thatthe alleged impossible differences 

do not exist. Following this, she postulates that it is possible for the common law systems 

to develop along similar lines to the civil law authors' right systems and therefore the 

perceived problem of reconciling the systems can be resolved. 

Some reservations do still exist, however, around the question of whether moral rights 

should be harmonised at Community level. Newman's economic argument against such 

a move that I discussed earlier illustrates this point. It begs the question of whether a 

move towards stronger moral rights protection would be wise in the light ofthe fact that 

it would complicate matters for reform in line with Internet-based works. The 

assumption amongst several commentators is that the reform of copyright to bring it in 

line with a more author-orientated moral rights system is inevitable, especially in Europe, 

where the only two countries where the common law system of copyright protection 

prevails are the UK and Ireland.201 However, with more at stake than the continental 

systems, the onus is on the common law countries to put forward their case against 

possible detrimental consequences towards their economies. 

The Interests of the Author 

The one constant factor which remains throughout all civil law systems is that the author 

200Ginsburg, J. (1990) "A Tale of Two Copyrights ... ", ibid. 

201See Holderness, M. (1998), ibid. & Newman, S. (1997), "The Moral Right of 
the Author ... ", ibid at p.1 00 
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takes a higher profile in the priorities of copyright. Such systems are more-author 

centred, and seem less concerned about the economic exploitation of copyright works 

over the author's integrity. The result of introduction of moral rights in a more 

convincing manner than has been previously will result in the elevation ofthe author's 

status in more commercial systems. Currently in the UK and US, copyright owners enjoy 

good financial benefits from a strong copyright-based industry. However, the industry 

has been accused of being too similar to the situation in the 18th century. Many 

copyrights are owned by large corporations, especially when considering the large 

copyright output of Hollywood. This has led to what Patterson and Lindberg refer to as 

the 'corporate copyright'. For example, the copyright to 'Happy Birthday' has not yet 

entered the public domain, and is owned by the Time Warner corporation. 

"The basic point is that publishers are attempting to transform their 

rights, which are derivative and thus only instrumental or procedural in 

nature, into original rights that are substantive in nature. Yet it seems 

clear that the purpose in giving the author the copyright as an original 

right was to avoid such a result - that is, to limit the publisher's 

proprietary interest to the copyright and not to extend it to the work.,,202 

Bearing this in mind, the reality of copyright practice has split from the theory behind its 

creation. It is strongly believed that English copyright was created to avoid such 

practices by publishers and booksellers. Therefore a move towards the strengthening of 

authors rights through the greater employment of moral rights would redress the balance 

between the author and the publisher, who is seen as having greater economic leverage 

and therefore is in a stronger position than the author. 

Conclusion 

Although moral rights have still not been addressed at Community level beyond the 

202Patterson, L. R. and S. W. Lindberg (1991). The Nature of Copyright: a law 
of users rights. London, University of Georgia Press at p.186 
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requirements of Article 6bis of the Berne Convention, the differences between the 

systems that have been discussed above show evidence of the difference in the balance 

between copyright systems. Continuing on this theme that there must be a balance 

between the competing rights, this balance appears to be different in the different 

systems. The civil law systems with their more 'author-centred' approach demonstrate 

a shift in balance away from the copyright user who is considered less important than the 

author through the use of moral rights in the copyright system. The common law systems 

such as the UK show that because there are not these inalienable non-economic rights, 

the system is more amenable to providing a fair balance between the two sides. That the 

majority of Member States in Europe take the civil law approach probably goes some 

way to explaining the approach ofthe Commission in the original draft of the Copyright 

Directive.203 

The consequences in rushing into a 'quick fix' solution to this issue are senous, 

considering the perceived conflict between the two systems. The decision from the 

European Commission to wait before rushing into any decision on how to proceed on 

moral rights issues may prove to be a very shrewd one. On the other hand, there is a 

danger that if they drag their feet too long, then the lack of harmonisation in this area 

could cause problems with the maintenance of the European Single Market, as 

intellectual property has been easily shown to be a large influence on the Internal Market 

of the EU. This point also raises the issue of whether moral rights should be harmonised 

at all; and ifthe interests of the Single Market are to be served, then the answer must be 

yes. Such a move would also be in the interests of authors. The system as it exists now 

points towards an imbalance which empowers the publishers rather than the authors, a 

situation which could not be copyright's true intention. What is not clear at the moment 

is how this can best be achieved without upsetting the whole system; possible solutions 

may lie in the alternatives to direct moral rights legislation mentioned earlier; contracts, 

blanket licencing and other suggestions. 

203See my discussion of the Directive below. 
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4.5 Systems of Technical Protection 

i) legal protection for technical protection systems 

The area of technical protection is arguably the most controversial area of the Draft 

Directive; probably unlike other parts of the Directive, it is a more radical reform of 

copyright law which has only a few precedents from the past; probably the most famous 

being the SCMS devices fitted to DAT recorders.204 

The proposal contained within the Draft Directive is one requiring legal protection of 

technical protection systems. The original version of Article 6 of the Draft Directive 

provided: 

"Member States shall provide adequate legal protection against any 

activities, including the manufacture or distribution of devices or the 

performance of services, which have only limited commercially significant 

purpose or use other than circumvention, and which the person 

concerned carries out in the knowledge, or with reasonable grounds to 

know, that they will enable or facilitate without authority the 

circumvention of any effective teclmological measures designed to 

protect any copyright or any rights related to copyright ... ,,205 

Through subsequent amendment, this has now changed to: 

"1. Member States shall provide adequate legal protection against the 

circumvention of any effective technological measures, which the person 

concerned carries out in the knowledge, or with reasonable grounds to 

204Serial Copy Management System prevented a user of a DAT (Digital Audio 
Tape) recorder from making more than one generation of copy. A first generation copy 
was allowed, but second and third generation copies were not. 

205COM(97)628 final, Article 6(1). 
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know, that he or she is pursuing that objective. 

2. Member States shall provide legal protection against the manufacture , 

import, distribution, sale, rental, advertisement for sale or rental, or 

possession for commercial purposes of devices, products or components 

or the provision of services which: 

(d) are promoted, advertised or marketed for the purpose of 

circumvention of, or 

(e) have only a limited commercially significant purpose or use other 

than to circumvent, or 

(f) are primarily designed, produced, adapted or performed for the 

purpose of enabling or facilitating the circumvention of, 

any effective teclmological measures.,,206 

This provision is based upon the Article 11 provision in the WCT which the Draft 

Directive was written to implement: 

"Contracting parties shall provide adequate legal protection and effective 

legal remedies against the circumvention of effective technological 

measures that are used by authors in connection with the exercise of their 

rights under this Treaty or the Berne Convention and that restrict acts, 

in respect of their works, which are not authorized by the authors 

concerned or permitted by law." 

The way in which different signatories are choosing to enact the provision is interesting; 

currently the US have attempted to introduce criminal sanctions for such circumvention 

206 Article 6( 1) and (2), Common Position version of the Copyright Directive, 14 
September 2000, 9512/00 
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of copy protection, which has caused controversy among the country's legal academics 

and practitioners,207 although such sanctions have been in place in the UK since 1988 , 
with the enactment of the Copyright, Designs and Patents Act. 

ii) why protect technical protection? 

The question at this stage is surely 'why do we need technical protection systems?' One 

of the most commonly voiced concerns about use of the Internet in general is that it 

provides the ability for easier unauthorised copying, something which the owners of 

copyrights are deeply afraid of as it threatens their rights in their works. The major 

advantage to technical protection is the fact that it can prevent this from happening. In 

this way it can be shown to be a useful aid to copyright protection, and it is this role that 

it fulfills as part of the WCT and the EC Draft Directive. The memorandum to the 

original draft of the Directive states: 

"The mam thmst of the current proposal is the adaptation and 

harmonisation of intellectual property rights. However, technology will 

also provide for solutions, through technical measures that will protect 

against unauthorised acts of exploitation, and electronic information that 

could be attached to the works or other subject matter in order to 

facilitate the management of rights. ,,208 

The question has been put as to whether such technical protection is necessary in the first 

place, as such protection has not been needed in the past with regard to copyright 

protection. Knopf 09 argues that technical protection has been proposed in the past as a 

207See discussions on the CNI Copyright E-mail discussion group for the month 
of April 1998. 

208Proposai for Draft Directive COM(97)628 final at p.29. 

209Knopf, H. P. (1995) "The Role of Law in Dealing with Technologi~al 
Solutions to Copyright Problems Created by Technology", WIPO WorldwIde 
Symposium, Mexico City, 205-247 
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way of protecting copyrights, but has not proved to be necessary. He cites the example 

of the SCMS (Serial Copyright Management System) applied to DA T machines, and 

how this has not proved particularly necessary or helpful, and which was possibly 

detrimental to the success of the DAT technology. Also, the introduction oftwin-deck 

cassette recorders was supposed to offer a large threat to the music industry in giving to 

the public an easy way to infringe copyright, yet the outcome has not been the 'end of 

the world' that had been predicted by the recording industry. However, to attempt to 

apply such analogies to the current challenge would be erroneous. The fact is that digital 

technology is so completely different to previous analogue technologies that it is valid 

to be looking at possible forms of technical protection.210 

The use oftechnical protection systems has been seen mostly as positive; its use within 

the context of the Information Society can go a long way towards solving many of the 

problems associated with digital media. It is for this reason that WIPO and the EC have 

deemed it necessary to afford legal protection to such technical protection systems. The 

reason for this is probably two-fold; in order for technical protection systems to fulfill the 

potential that they have, they must be given appropriate legal grounding, and in the case 

of the EC, such legal protection should come centrally, from the Community as a whole 

because: 

"A fragmented approach at Member States' level with respect to the 

legislation that should flank the technical protection and identification 

schemes used by holders of copyright and related rights would not only 

entail difficulties for the protection of copyright and related rights, but 

also adversely affect the proper functioning of the Internal Market.,,211 

iii) the potential problem with technical protection 

21~egroponte, N. (1995) Being Digital, Hodder & Stoughton, London 

211Ibid, at p.30. 
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So far only the merits of technical protection have been discussed, however, there are 

also drawbacks to the use of such a system of rights protection. 

"A minority of respondents are somewhat less optimistic in their 

assessment of the advantages of technical protection systems. They 

express concern that the widespread use of such devices might result in 

de facto creation of new information monopolies and could entail serious 

problems in terms of the protection of the right to privacy and personal 

data.,,212 

One potential abuse has been recognised by the European Commission, the other has not. 

As the explanatory memorandum to the Draft Directive states: 

"Since technological identification and protection schemes may, 

depending on their design, process personal data about the consumption 

patterns of protected subject matter by individual customers and thus may 

allow for tracing of online behaviour, it has to be ensured that the right 

of privacy of individuals is respected. Therefore, such technological 

measures must incorporate in their technical functions privacy safeguards 

in accordance with the Data Protection Directive."[footnote omittedfl3 

Such data collection can currently be seen at work in the shape of Loyalty Card schemes 

in UK supermarkets; as these systems provide the supermarkets with valuable buying 

behaviour of individuals with' Clubcards' , so also the use ofteclmical protection schemes 

can also provide companies with such information. Concerns for the possible misuse of 

this information relate back to Orwellian ideas of a 'Big Brother is watching you' 

212 Follow-up to the Green Paper on Copyright and Related Rights in the 
Information Society COM(96) 586 final 

213Ibid, at p.29. The Data Protection Directive is Directive 95/461EC, OJ L 281, 
23 November 1995. 
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approach.214 

However, the second problem has as yet to be contemplated by the European 

Commission, yet is as important as problems related to privacy and free movement of 

personal information. This is with respect to Article 86 of the EC Treaty and the recent 

decision in Magill.2J5 It concerns one particular type of technical protection - encryption 

- as it does not necessarily apply to some forms oftechnical protection. The decision in 

Magill was that intellectual property can form part of an abuse of a dominant position 

unq.er Article 86 of the Treaty, even though the right alone cannot form a dominant 

position for the purposes of the Article. The question that this presents is whether 

encryption can fulfill the criteria for certain circumstances and in conjunction with 

copyright form a dominant position which can then be abused contrary to Article 86. 

Alternatively, in a possible role replacing intellectual property protection, can encryption 

form a dominant position which can then be abused? 

Encryption as a form of intellectual property protection 

The question arises - should encryption be treated as an intellectual property right? The 

question is important when considering the special status that the European Court has 

given to intellectual property rights over other forms of possible infringement of Article 

86, and the implications of such an analogy. Certainly, where encryption in the 

Information Society will be used to protect the copyright in a 'digital' work, then as it 

is protecting the same rights as copyright would, then the analogy appears sound. Such 

arguments lean towards the introduction of encryption of itself as a method of protecting 

the intellectual property interests of copyright owners. 

The alternative, less radical possibility is the use of encryption in conjunction with 

copyright as a method of reinforcing what are seen as rights weakened by the possibilities 

2l40rwell, G. (1949) Nineteen Eighty-Four, Penguin Books, London 

215 Radio Telefis Eireann and another v Commission (1995) All ER (EC) (Joined 
cases C-241-242/91 P) 
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of digitisation. It certainly fulfills this role perfectly adequately. The important distinction 

between encryption and the copyright it seeks to protect, however, is that whereas 

copyright seeks to restrict the reproduction, distribution, alteration, etc of the work to 

the copyright owner, the use of encryption restricts complete access to the work. 

Reproduction and distribution ofthe work of an encrypted work are completely possible, 

however that work is useless until access has been granted. Such use of encryption is 

therefore more of an accessright2 16 than a copyright. This ability to restrict access to the 

work also means that a work can be made available on a public network such as the 

Internet and distributed widely without unauthorised copying. 

Encryption and Article 86 

Both the Green Paper and Draft Directive's treatment of encryption and technical 

protection in general has been to grant it legal status approaching the level of that given 

to intellectual property. This is shown in Article 6 of the Draft Multimedia Directive, as 

mentioned above. 

The point is that there is a growing strength of legal protection for technical protection 

systems, to the point of being able to exercise monopolistic control over the works in 

question, due to this legal backing. However, such legislative protection has existed in 

this country since the Copyright, Designs and Patents Act 1988, s296 of which contains 

a similar provision to that ofthe Draft Directive.217 This could indicate that any possible 

216However, there have been proposals to replace the copyright system with one 
restricting access, see Olswang, S. (1995). "Accessright: An Evolutionary Path for 
Copyright into the Digital Era?" European Intellectual Property Review 17(5): 215-218. 

217S296(2): 
"The person issuing the copies to the public has the same rights against a person who, 
knowing or having reason to believe that it will be used to make infringing copies -

(a) makes, imports, sells or lets for hire, any device or means specifically 
designed or adapted to circumvent the form of copy-protection 
employed, or 
(b) publishes information intended to enable or assist persons to 
circumvent that form of copy-protection, 
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problems should have appeared already. Such use of encryption has not been seriously 

undertaken until recently, however. 

The principle which prevails from the Magill case states that intellectual property rights 

can constitute a breach of Article 86 in 'special circumstances'. It is therefore possible 

that the presence of encryption, may, in certain instances, produce the special 

circumstances under which intellectual property may constitute a breach of Article 86. 

The strength of encryption leads to the possibilities of its abuse under Article 86. These 

can be shown in relation to the information industries to which encryption teclmology is 

likely to be applied. 

The most likely application of encryption teclmology will be the distribution of copyright 

protected information products over the Internet. As information distributed over such 

a public network as the Internet will not be secure, the use of encryption will protect the 

interests of copyright owners. 

However, the use of certain practices could be seen as abuse under Article 86. The 

nature of digital technology allows numerous possibilities to be exploited in conjunction 

with the new tec1mology. 

Dominant position 

The definition of a dominant position, as mentioned above, is all about having the 

economic ability to act independently of one competitors, and ultimately, consumers. 

Intellectual property rights, although they appear to convey such a dominant position, 

have been held not to by the ECl. However, the Magill case was one about the' essential 

service' of providing television listings, and there are other products with similar status; 

computer operating systems are comparable; for example, Microsoft's Windows 

operating system runs on approximately 95% of all Personal Computers. The fact that 

Microsoft own the copyright in the operating system does not confer the dominant 

as a copyright owner has in respect of an infringement of copyright." 
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position, but the circumstances surrounding the situation, including the numerous 

computer applications which are now reliant on that specific operating system to run 

does. Many of these applications were written specifically for Windows and will not work 

on other systems. 

There are also examples of information products which are essential to various 

professions; expert systems are a good example. Such systems are usually the result of 

a great deal of research and development, and are highly specialised, so competition in 

the market is either small or non-existent. 

Abuse 

The potential control that encryption gives to the right-holder is evident, however, 

encryption technology has been extended beyond simple password or encryption key 

access. An example of such technology was presented to the 1996 BILETA218 

Conference by <;:-Dilla, a company engaged in developing encryption and access control 

technology. Although not without legitimate uses, there are also potential abuses which 

can be exercised by a company in a position to do so. For example, a work which has 

been designed to be inaccessible after a certain date, whilst useful for ensuring that out

of-date information is not used in areas such as medicine, can also be abused; if all copies 

of a particular piece of software' expired' on the release of the latest upgrade, then users 

would be forced to buy the upgrade of the software. Anyone attempting to defeat the 

encryption protection of the older version in order to continue using it would potentially 

fall foul of Article 6 of the Multimedia Directive. Other applications, such as using 

encryption to restrict access unless a periodical subscription is paid also show potential 

for abuse, including the ability to dictate the price of subscription, which is in effect 

acting independently of one's consumers. These problems arise because encryption 

controls access rather than copying; and the control of access prevents all restricted acts 

of copyright being exercised. The effect is a monopoly control, whereas copyright merely 

provides for certain exclusive rights to be granted to the copyright owner. 

218British and Irish Legal Education Technology Association. 
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The European Commission sees its role as protecting the rules of competition under the 

EC Treaty. It is also the source of the Copyright Directive which potentially grants the 

strong legal protection to technical protection systems (including encryption). The 

potential abuses that I have mentioned above are potential cases for granting of 

compulsory licences under the decision contained in Magill. Such problems have been 

a serious problem regarding both ED competition law and the balance between the 

copyright owners and the reasonable use by the public of those works. After three years 

of amendments and lobbying by interest groups such as EFPICC and EBLIDA the , 

message concerning the potential abuse of strong protection has finally registered with 

the Council and the Commission. The problem has been in the arbitrary nature of the use 

of the technical protection. This has been addressed by a new Article 6(4) of the 

Directive, introduced recently in the Common Position document. There is a new 

requirement whereby if there is no provision in the copyright owners' technical 

protection system for exercise of the users exemptions in Article 5(2)(a), (2)(c), (2)(d), 

(2)(e), (3)(a), (3)(b) or (3)(e), then the Member State is to introduce such access with 

the force of law. A discretionary equivalent is also present for the private copying 

exemption in Article 5 (2)(b ). There is therefore hope that such Orwellian-style controls 

over information can be avoided. 

Conclusion 

Essentially, the issue of technical protection has been widely accepted as generally a 

good idea; both by the European Commission and by WIPO, with the Draft Multimedia 

Directive fulfilling the EU's obligations with respect to the WCT. However, there are 

several unresolved issues hanging over technical protection, which have not been given 

adequate thought. 

Technical protection has been widely accepted as needed; even though this has generally 

not been an issue in the past. However, the associated problems concerning digital 

technology were also not present. Previous technologies have proved to be their own 

form oftechnical protection; a certain degree of effort was required to make a physical 
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copy from another physical copy. History has shown that where there were fears as to 

the possibility of widespread piracy from a particular new technology or format, these 

fears have not been realised. 

However, there are also concerns of national governments which have also not been 

resolved at this time; notably the UK government is attempting to reconcile their 

concerns about law enforcement on the Internet with the desire of commerce for secure 

communications in order to be able to trade effectively on the Internet. Security is a high 

priority due to the need to promote customer confidence in the system; credit card fraud 

is a big danger without security to prevent the interception of customer orders and the 

misuse of their credit card numbers. 

The effectiveness of the provisions under the Multimedia Directive are therefore brought 

into question in the light of these considerations; particularly in the light of concerns for 

possible monopoly rights being given by this new right of protection. The essential 

difference between copyright's list of restricted acts and the 'right of access' which 

technical protection effectively creates (particularly in the case of encryption, although 

digital watermarking does not limit access to materials) results in a radical change in the 

direction of copyright's theory. The new provisions of Article 6(4) are therefore an 

essential part of the Directive and should remain so through the next stage at the 

European Parliament. The nature of copyright has been to try to avoid monopoly 

positions in favour of the public interest in common law systems, and whether the 

intention is there or not, without safeguards for the user in provisions such as Article 

6(4), this inevitably produces a shift in the balance between users and owners, towards 

the civil law system of primacy of the author's right, and towards information 

monopolies of copyright owners. 
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4.6 Development of the Copyright Directive 

Introduction 

The problem mentioned above regarding systems of technical protection is not the only 

controversy related to the Copyright Directive. Over the past 18 months, the passage of 

the Directive has been marked by serious debate about what effect it will have once 

passed. As in the US, this attention has come after time and many warnings about how 

the Directive is likely to change copyright law within Member States. The way that the 

Copyright Directive has developed is interesting insofar as how it relates to the theory 

of balance of copyright, and how the competing interests are represented. 

Article 5 

The objections to the Copyright Directive centre around Article 5 of the Directive, which 

provides the exemptions to the restricted rights of copyright law. The fact that the 

exemptions contained in Article 5 have been accused of being too restrictive has caused 

considerable controversy. It is these exemptions and the controversy surrounding them 

that I wish to concentrate upon. 

As with the DMCA in the US, there have been several objectors to the Directive and its 

provisions. The biggest and most vocal of these groups is EBLIDA, a group constituted 

of libraries and library associations.219 Along with the European Fair Practices in 

Copyright Campaign (EFPICC) they have formed the main lobby on this subject. These 

groups have been formed in response to the perceived bias of the Directive and its 

exemptions. Because of this bias, the views of the copyright industries have arguably 

been over-represented, because of the Directive's disturbance of the balance in favour 

of the copyright owners.220 The power of user groups to get their views represented 

219EBLIDA claims to have over 95,000 libraries throughout Europe as members. 

220See Wing, M.& Kirk, E. (2000) "EuropeanlUS Approaches to Copyright in 
the Information Society" Intellectual Property Quarterly issue 2 p. 37. 
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properly has already been demonstrated by the way in which the DMCA in the US has 

been amended to take account of users. 

The Objections to the Directive 

The problems relate to Article 5 of the Directive - specifically, they relate to the principle 

of use of copyright works in certain circumstances without the permission of the 

copyright owner - most commonly embodied in 'fair use' or 'fair dealing' exemptions. 

The draft of the Directive after the Parliament's amendments resulted in Article 5 

retaining the limited and exclusive list of exemptions which could apply to copyright 

law.221 Although the concept offair dealing is not one which is universal throughout the 

EU, there are several countries that have well developed systems of exemptions, and the 

restrictive nature of the exemptions have caused concern for the effect that amending 

copyright law to incorporate only these exemptions will have on libraries and other 

institutions that serve to provide public access to copyrighted works. This is because they 

are reliant on these systems to allow access to their users. The UK has the most 

developed system of exemptions, and therefore the libraries in the UK would see the 

biggest change in the service they would be able to provide in the light of these new 

exemptions. 

Part of the reason for such strong protection has been attributed to the fears over a lack 

of investment if strong copyright laws are not enacted, under Recital 3 of the Directive: 

"Whereas a harmonised legal framework on copyright and related rights, 

through increased legal certainty and while providing for a high level of 

protection of intellectual property, will foster substantial investment in 

creativity and ilU1ovation, including network infrastmcture.,,222 

221 See Wing, M.& Kirk, E., ibid. 

222COM(l999) 250 final 
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However, what appears not to have been considered is the knock-on effect that such 

strong protection is likely to have. It is a perfectly legitimate conclusion that stronger 

protection will encourage copyright owners to place works on the Internet, but that will 

be at the expense of users interests. This is where the library interest groups concerns lie. 

The explanatory memorandwn of the original draft explained that: 

"The provision aims at striking a balance between, on the one hand, 

providing the strongest possible incentives to encourage the creation of 

original works and other protected subject matter and, on the other, 
\ 

facilitating the dissemination of such works to users." 

Arguably, the role of the libraries lies in this general aim of dissemination to the public, 

as the existence of libraries does much to facilitate such dissemination. In the author's 

opinion, the latter aim mentioned in the memorandum is not being adequately carried out, 

and indeed, little more than lip service has been paid to this problem by either the 

Commission or the Parliament. 

The main problem with the exceptions in Article 5 relates to what the Directive does not 

allow, rather than what it does. The only mandatory exception lies in Article 5(1), 

relating to the transient use of works as an essential part of a technological process. 

Inclusion of such a provision is inevitable, otherwise the everyday use of Internet 

applications would be an infringement of copyright, and the Directive would obstruct the 

information society, rather than help encourage it. 

All other exemptions are discretionary, which is a great cause for concern. An EBLIDA 

position paper has warned that this leaves users without guarantees that exceptions 

protecting their interests will be enacted. This therefore leads to a disturbance in the 

delicate balance of copyright works where these rights are left off the statute books. 

Consequences for the library cOlmnunity mean that the effect of the Directive goes 

against its preamble: 
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"Without glvmg adequate exceptions, the proposed Directive will 

severely hamper the European Union's attempt at promoting lifelong 

learning for all as a basis of the information society."m 

The Directive in the European Parliament 

It was believed that once the Directive passed to the European Parliament, the concerns 

over the Directive's economic bias would be addressed, and adequate provision for users 

interests would be put in place. This was not the case: 

"It may have been hoped in certain sectors that consideration by the 

European Parliament would have resulted in a widening and deepening 

of provisions relating to fair use. Instead, what has resulted is in many 

ways even more restrictive than its predecessor.,,224 

The first reading in the European Parliament has resulted specifically in substantial 

amendment to the Article 5 exemptions. The whole Article, rather than addressing 

concerns of users and redressing the balance issue, has further restricted copyright works 

in favour of the copyright owners. 

The only mandatory exemption in Article 5(1) has been restricted further. "Transient and 

incidental acts of reproduction which are an integral and essential part of a technological 

process, including those which facilitate effective functioning oftransmission systems" 

leaves a great deal of uncertainty as to whether much of the activity currently on the 

Internet will fall under such a tightly construed Article 5(1), regardless of its validity. 

Wing and Kirk225 express concerns as to whether it even includes system caching, which 

is now an accepted part of Internet activity. Questions hang over defmitions of 

223Found at: http://www.ebliba.org/posharmo.htm 

224Wing, M. & Kirk, E. ibid, at p.142 

225Ibid, at p.143 
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"essential" and "effective functioning", because although caching speeds up Internet use, 

the Internet will still work without proxy servers, albeit at a much slower pace. 

All the other exemptions are still discretionary, as shown by the use of "Member States 

may provide ... "(emphasis added). Whereas the library community would much prefer 

that at the very least, these provisions should be mandatory. The exhaustive nature of 

these exemptions also has the effect of eliminating any exemptions already in place in 

Member States, but which do not fall under the categories in Article 5. 

However, the amended directive also goes further. Exemptions in Article 5(2)( a), (b) and 

(c) and 5(3)( a) are subj ect to the overriding provision "on condition that the rightholders 

receive fair compensation". The effect of this is significant. Previous to this Directive, 

there was no requirement for any kind of compensation scheme for fair uses in the UK 

(levies for blank audio cassettes were discussed and rejected in the 1980s), and rather 

than the fair uses being free, the effect of this overriding provision is to set out the way 

for a pay-per-view approach. Once again, this tips the balance in favour of the 

rightholders over the users, as it also places the emphasis through choice of language, 

on the users to compensate the rightholders. 

Article 5 (2)(b ) and (b bis) also provide a distinction not in existence in the original draft

digital and analogue copying. The distinction between digital and analogue copying has 

always been problematic, mainly because of the distinction in quality between copies -

whereas analogue copies are not perfect, and copies of copies reduce in quality the 

further removed from the original they are, digital copies are identical to the original. 

Multiple copies and ease of distribution are also relevant. The Directive made a 

distinction between analogue and digital after the Parliament's amendments, and this is 

probably because of the problems inherent in digital copying that do not exist with 

analogue copying to the same extent. Whereas s.296 of the CDP A provided for a form 

of technical protection, the issue of using technology is one reserved for digital works. 

Therefore the distinction would appear to be logical, as there are issues that although 
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important to digital works, they have not been an issue for analogue works. The issue 

of fair compensation for rightholders is one area where a distinction between analogue 

and digital works would be helpful, rather than preserving the status quo and applying 

law to digital and analogue works alike. 

The library interest groups' objections 

The library community had s~veral objections to the Directive at this stage. Firstly, they 

objected to the inflexibility of the exceptions contained in Article 5, a major issue of 

contention. The fact that the exceptions are exclusive, and not compulsory (with the 

exception of Article 5(1)), and that these exceptions contain no provision for.existing 

exceptions to be carried forward along with these exceptions has caused this contention: 

"EBLIDA recommends an open list of exemptions to the reproduction 

right and the communication to the public right. In addition, EBLIDA 

recommends that traditional exemptions can be included and 

appropriately carried forward to the digital environment.,,226 

. Such an approach provides the worst of both worlds - the fact that the provisions are 

discretionary will result in inconsistency, and the inability to use existing exceptions will 

not allow tried and tested traditional exceptions to be included. "Exceptions would be 

entirely unharmonised and without guarantee that they will be translated into national law 

to ensure that exclusive rights are still in the public interest.,,227 

The lack of sympathy towards existing approaches to copyright law in national legislation 

is also shown in the blanket introduction of remuneration schemes, which in many cases 

will take the form of either blank media levies, or new equipment levies, both of which 

have already been rej ected in the UK. The fact that such schemes operate in some 

226EBLIDA position paper, http://www.eblida.org//obby/position/ampos2Ji.htm 

227EBLIDA position paper, ibid. 
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countries and not in others does not create a barrier to trade in the EU, and in fact the 

different approaches have produced substantially similar results: 

'" Fair dealing' provisions without remuneration (as known in the Anglo

Saxon countries) cover for example the copying of a very limited part of 

a work and are also accepted in the digital environment by a number of 

rightholders. ,,228 

Finally, concerns have been expressed over the status of the Directive with regard to 

contractual terms. In the Database Directive, it has been conclusively established that 

contractual terms could not override the directive in that particular case. Although it 

would make sense to be consistent with this position in the Copyright Directive, there 

is no such provision equivalent to the one in the Database Directive, indeed, the language 

is phrased in such a way that additional exceptions should be developed through 

contractual provisions, and this leans towards encouraging contract terms to prevail over 

the terms ofthe Directive, something which would be fine given an equality of bargaining 

power in each contractual situation. However, because that is not always the case, then 

the possibility of overriding the Directive with contract causes concern that this will be 

abused by those in a stronger bargaining position, and usually the rightholder would find 

themselves in this position. 

The approach ofEBLIDA typified the concerns of the other library and user groups, as 

on the important issues, the emphasis was tipped too far in favour of the rightholders 

over the interests of the users. 

The Council and the Commission's Common Position 

In line with the urgency expressed by the Portuguese Presidency of the EU to finalise the 

proposed Directive on Copyright and Related Rights in the Information Society, the 

Council and Commission have adopted a Common Position on this Directive, and it has 

228Ibid. 
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been sent back to the European Parliament for its second reading. However, unlike 

previous amendments made to the Directive, the amendments that have arisen out of the 

Common Position have provided cause for optimism from the user and library 

communities. The notion of balance between copyright owners and users of their \vorks 

now has more than mere lip-service paid to it. The Directive in its post-Common Position 

form takes serious steps to ensure that the stronger protection demanded by copyright 

owners is not at the expense of the user community. 

Balance 

The premise that there should be a balance struck between users and owners has long 

been a feature of the preamble of the Directive,229 however the main point of contention 

with this has been that the question of where this balance lies. Arguably, the original 

directive and the subsequent amendments made in the first reading of the Parliament have 

meant that the balance has been tipped firmly towards the owners of copyright works. 

This has probably arisen as a result of concerns voiced by these groups that their works 

will be subject to excessive piracy 230, and this coupled with the recognition within the 

Directive that the Information Society needs content in order to be a success231 has 

probably placed pressure on the EU to provide substantial legal protection both to 

copyright itself, and the technological devices designed to regulate use of digital 

copyright works. 

The rights of users 

However, the Directive has come in for criticism with its approach to protecting 

229Recital21 of the original draft reads: 
"(21) Whereas a fair balance of rights and interests between the different 
categories of rightholders, as well as between the different categories of 
rightholders and users of protected subject matter must be 
safeguarded ..... " 
230See Cornish, W "Intellectual Property" 4th Ed, Wing, M Kirk, E "EuropeanlUS 
Approaches to Copyright in the Information Society 2000 I.P.Q. pI38-163 
2J1See Recital (3) of the Directive. 
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copyright in digital works. Several groups based in the library community, including 

EBLIDA and EFPICC have lobbied for the restrictive hold that the Directive would 

allow rights of copyright owners to have to be balanced against the interests of the users. 

In particular, EBLIDA recommended that certain amendments would need to be made 

to properly balance the rights of copyright owners with the interests of users: 

7. An open list of exemptions rather than the exhaustive list contained in Article 5. 

8. The ability for users to lawfully access protected works, even if this means 

exercising an otherwise restricted right. 

9. To allow simple viewing of works on a library computer. 

10. Leaving the Member States to decide for what purposes a library should be able 

to copy works. 

11. To ensure that the Directive cannot be overridden by contract clauses. 

12. Leaving the Member States to decide whether remuneration schemes are 

appropriate. 

13. To remove the distinction between digital and analogue private copying. 

14. To clarify the provision for circumvention of technical protection systems in the 

text of the Directive itself, rather than just a recital. 

In pursuing these amendments, EBLIDA stressed the need for balance between the 

legitimate rights of the copyright owners and the equally legitimate rights of the 

copyright users to access to the works. The Directive at that time did not fulfil this 

requirement. They also went on to emphasise that any amendments they were seeking 

would be subject to the 'three-step-test' of the Berne Convention, also contained in 

Article 5(4) of the Directive. 

The Common Position 

The Council and Commission published their Common Position on 20
th 

September, and 

a Communication to the Parliament concerning this Common Position on the 20
th 
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October. Since the approach of the Commission in its original draft and the Parliaments 

subsequent amendments demonstrated a trend of strengthening the rights of copyright 

owners, the Common Position has proved to be a significant departure from this trend. 

It has made the following significant concessions to the position of EBLIDA and the 

other groups from the library and user communities. It would appear that political 

pressure at national level is a more effective guardian of public rights than the European 

Parliament. The question is, however, how these amendments have affected the user 

community as a whole, and to what extent they have answered the concerns of such user 

groups. The most significant amendments are contained in Article 5 and 6 of the 

Directive. 

Article 5 

Article 5 has seen the most changes in the Common Position. These changes have done 

much to improve the position of the user in the copyright balance, whereas some have 

been of specific relevance to the library community. 

Fair Compensation 

The area of fair compensation is quite controversial, due to the diverse systems within 

the EU; some have such systems already in place, for example in the form of blank media 

levies, whereas other countries, like the UK, do not. The previous wording of the 

Directive would have made it mandatory for a system of fair compensation to be set up 

where a Member State enacts one of the discretionary exceptions into its national law, 

effectively imposing such levies on all countries. Unfortunately it is not quite as 

straightforward as this, as it has been previously established that such harmonisation is 

unnecessary to prevent re-partitioning of the Internal Market. Therefore such a matter 

should be left up to the Member States, as it is a national matter - a fact which has been 

acknowledged in certain cases by the latest draft of the Directive. Not all of the 

exceptions are subject to the principle offair compensation, most notably private copying 

(Article 5(2)(b)) and library copying (Article 5(2)( c)). However, Member States are free 
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to choose whether fair compensation schemes should apply in other instances, even 

where not specifically mentioned in the Directive, under recital 36. Recital 35 also 

explains fully the principle under which fair compensation should be applied; rather than 

a scheme being applied blindly, it should take account of whether the rightholder has 

already gained remuneration, for example through licensing, or where "prejudice to the 

rightholder would be minimal".Both these situations would be instances where it would 

not be appropriate to compensate rightholders further. 

Analogue and digital copying 

Under the previous draft of the Directive, Article 5(2)(b) was split into two, with an 

Article 5(2)(b )bis added, in order to distinguish between analogue and digital copying. 

This was met with objections, based partly on the technical difficulties of distinguishing 

between analogue and digital, as digital recorders can also produce analogue output. 

EBLIDA was also puzzled as to why digital copying should be subject to more restrictive 

protection in the light of the strong systems of technological protection in existence for 

digital technology which would make it more difficult to infringe digital works than 

analogue ones. 

The Common Position rejected this amendment, put forward by the Parliament, and have 

merged the Articles back together again. The only distinction between analogue and 

digital is mentioned in recitals 38 and 39, where due attention must be paid to the 

distinction where any fair compensation is to be paid. Due to the fact that digital private 

copying "is likely to be more widespread and have a greater economic impact", such 

factors should be accounted for, and indeed digital copying is likely to attract more 

compensation because of this. 

Exemptions to Articles 2, 3 and 4 

Arguably the most significant area is that of copyright exemptions. The list of exemptions 

contained in the Directive is still exhaustive, however, significant amendments have been 
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made to Article 5 in this respect. 

The only compulsory provision remains Article 5( 1). The wording remains rather similar 

to its predecessor in the May 1999 draft Directive 232. The use of the wording "essential" 

in this provision remains unfortunate, and the wording "efficient" in Article 13 of the E-

e D·· ld b . 233 ommerce lrectlve wou e more appropnate . However, a welcome clarification 

comes with Recital 33 of the new Draft Directive 

"(33) The exclusive right of reproduction should be subject to an 

exception to allow certain acts of temporary reproduction, which are 

transient or incidental reproductions, forming an integral and essential 

part of a teclmological process carried out for the sole purpose of 

enabling either efficient transmission in a network between third parties 

by an intermediary, or a lawful use of a work or other subject-matter to 

be made. The acts of reproduction concerned should have no separate 

economic value on their own. To the extent that they meet these 

conditions, this exception should include acts which enable browsing as 

well as acts of caching to take place, including those which enable 

transmission systems to function efficiently, provided that the 

intermediary does not modify the information and does not interfere with 

the lawful use ofteclmology, widely recognised and used by industry, to 

obtain data on the use of the information. A use should be considered 

lawful where it is authorised by the rightholder or not restricted by law. ,. 

232 Article 5 
"Exceptions and limitations 
1. Temporary acts of reproduction referred to in Article 2, which are transient or 

incidental, which are an integral and essential part of a teclmological process whose sole 
purpose is to enable: 

(a) a transmission in a network between third parties by an intermediary or 
(b) a lawful use of a work or other subject-matter to be made, and wh~ch ~ave 

no independent economic significance, shall be exempted from the reproductIOn nght 

provided for in Article 2." 
233 Official Journal L 178 , 17/07/2000 pp 1 - 16 
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This is a considerable expansion and improvement over its predecessor, Recital 23 of the 

May 1999 draft
234

. In particular the new reference to efficiency clears up earlier 

ambiguity in its predecessor. 

Article 5(2), which contains discretionary exceptions to the Article 2 reproduction right 

now has an added paragraph (e). 235 More significant additions have been made to Article 

5(3), where the list of exemptions has been expanded from five exemptions to fifteen 

exemptions. Although still exhaustive, this has gone a significant way to addressing some 

of the issues raised about user interests in copyright works. 

Part of the argument concerning the list of exemptions was a concern that the existing 

exemptions applied to analogue works would not be carried forward if the list of 

exemptions was to be exhaustive. However, Article 5(3)(0) now specifically provides 

that existing exemptions applying to analogue works may be carried forward, but this is 

234Recital23 Whereas the exclusive right of reproduction should be subject to an 
exception to allow certain acts of temporary reproduction, such as transient and 
incidental reproductions, forming an integral part of and essential to a technological 
process carried out for the sole purpose of enabling the use of a work or other protected 
subject matter and which have no separate economic value on their own; whereas under 
these conditions this exception should include acts of caching or browsing; 

235 Article 5 (2). Member States may provide for exceptions or limitations to the 
reproduction right provided for in Article 2 in the following cases: 
(a) in respect of reproductions on paper or any similar medium, effected by the use of any 
kind of photographic technique or by some other process having similar effects, with the 
exception of sheet music, provided that the rightholders receive fair compensation; 
(b) in respect of reproductions on any medium made for the private use of a natural 
person and for non-commercial ends, on condition that the rightholders receive fair 
compensation which takes account of the application or non-application oftechnological 
measures referred to in Article 6 to the work or subject-matter concerned; 
(c) in respect of specific acts of reproduction made by publicly accessible libraries, 
educational establishments or museums, or by archives, which are not for direct or 
indirect economic or commercial advantage; 
(d) in respect of ephemeral recordings of works made by broadcasting organisations by 
means of their own facilities and for their own broadcasts; the preservation of these 
recordings in official archives may, on'the ground of their exceptional documentary 
character, be permitted; 
(e) in respect of reproductions of broadcasts made by social institutions pursuing non
commercial purposes, such as hospitals or prisons, on condition that the rightholders 
receive fair compensation. 
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only providing that they are of "minor importance" (although it is unclear what is meant 

by this), that they do not act as a barrier to free movement of goods or services, and that 

they do not interfere with any other exemptions contained in the Directive. Although not 

the full transference of existing exemptions into the digital environment, it should at least 

ensure that a lot of the exemptions developed in specific countries will still prevail. As 

has been previously stated, many analogue uses of works are not "Information Society" 

issues at all 236 and should be respected and left undisturbed. This provision should be 

welcomed therefore, although its scope will be defined after the event. Given a wide 

interpretation this provision may answer many concerns raised so far. 

However, far from being a new imlovation introduced by the Common position, this 

provision was called for by the report of the Economic and Social Committee before the 

Directive went to the Parliament for amendment. In its report, it concluded: 

" ... there are many minor exceptions from the general reproduction right 

in the existing copyright legislation of each Member State ... Such minor 

exceptions should be pennitted to continue by means of an addition to 

Article 5.3 in respect of minor exceptions that do not adversely affect 

intra-Community trade. ,,237 

Such a development is not far enough in the eyes of the library and user groups. In 

response to this, they are still pushing for existing exceptions to be fully carried into the 

digital environment, in line with the EU' s obligations under the WIPO Copyright Treaty, 

Article 10 of which states that Member States may: 

" ... carry forward and appropriately extend into the digital environment 

limitations and exceptions in their national laws which have been 

considered acceptable under the Berne Convention." 

236 Wing, M and Kirk, E (2000) 
2370pinion of the Economic and Social Committee, OJC 407,28/12/1998 p.0030, 

at paragraph 3.7.2.7. 
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This again returns us to the Berne three-step-test, also contained in the draft Directive 

in Article 5(4). Considerable academic opinion 238 demonstrates that there is no one 

agreed meaning between signatories on this provision, or its predecessor Art 9 (2) of the 

Berne Convention. Bearing this in mind, there is no logical reason why the list of 

exceptions has to be exclusive when all exceptions have to be subject to this test also. It 

is enough to ensure that any new exceptions that may be introduced at a later date 

(possibly as a result of developing teclmology) be subject to this test in order to ensure 

that the balance of interests in copyright is not unduly compromised in either direction. 

Specific library-related amendments 

1. Viewing of work on a library computer 

The new Article 5(3 )(n) provides for "certain uses on the premises of public libraries and 

similar institutions for the purpose of research or private study, provided that they are 

not subject to purchase or licensing terms.',139 This directly answers the criticism of 

EBLIDA that "[i]t is of crucial importance regarding access to information to state 

explicitly that visitors of a library can view, read or listen to electronic materials on the 

premises of a library without having to ask for rightholders' permission or having to pay 

any extra charges.,,24o 

2. Library exemptions to be defined by Member States 

Under the previous version ofthe Copyright Directive, the scope of what was a library

type establishment was more open to interpretation, yet the purposes for which copying 

238 Heide, T (1999) "The Berne three-step test and the proposed Copyright 
Directive" EIPR 105 

239Communication from the Commission to the European Parliament SEC(2000) 
1734 final, at p.9 

24°EB LID A's response to the Directi ve, 21 5t May 1999: 

http://www.eblida.org//obby/positiun/ampos2ji.htm 
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could be done in a library under the exception in Article 5(2)( c) was very restrictive, 

limited only to copying for the purposes of archiving and preservation. In answering this 

criticism, the new draft of the Directive has given much more discretion than was 

previously the case as to what can be done in a library, but to counterbalance this, the list 

oflibrary and public institutions is exhaustive, the list being "publicly accessible libraries, 

educational establishments or museums, or ... archives". The criteria for copying is now 

laid down as purposes "which are not for direct or indirect economic or commercial 

advantage" . 

Added to this is the provision, already mentioned, contained in Article 5(3)(0), which 

allows certain analogue exceptions to be brought forward, although not for digital works. 

This may include some library exemptions already part of national law, particularly in the 

UK, where we have a well-developed set oflibrary exemptions. 

Article 6 amendments 

The provisions in Article 6 have also been significantly amended. The provisions 

concerning technological protection have potentially been the most powerful of the 

Directive, partly because of the ability for them to grant powers to copyright owners 

beyond those laid out in copyright law. 

Access and use of a work by a lawful user 

This particular point has raised concerns over the use (or misuse) of technical protection 

systems in order to prevent infringement of copyright. The problem is with the fact that 

technical protection systems can extend protection of copyright works beyond the 

restricted acts provided by copyright law. The resultant effect that this can have on users 

who are attempting to access or lise the work lawfully, and in some cases may also be 

anti-competitive.241 

241 See Kirk, E. (1999) "Encryption and Competition in the Information Society" 

I.P.Q. iss. 1, p. 37-55 
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The Commission and the Parliament have been criticised for its approach to this area _ 

although in theory a user had certain rights, in practice those rights would be useless if 

they could not be exercised, and the Directive provided no means by which this could be 

made possible. 

In Article 6(4), the Directive now provides that" ... in the absence of voluntary measures 

taken by rightholders, including agreements between righthold~rs and other parties 

concerned, Member States shall take appropriate measures to ensure that rightholders 

make available to the beneficiary of an exception or limitation provided for in national 

law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), (3)(a), (3)(b) or (3)(e) the 

means of benefiting from that limitation or exception". 

This provision covers the exceptions for photocopying, libraries, ephemeral recordings 

by broadcasters, broadcasts by social institutions, illustration for teaching and scientific 

research, disabilities and public security. TIllS goes a long way towards making provision 

for practical effect to fair uses in digital media that would otherwise have been blocked 

by digital protection systems. This is further extended by the discretionary provision in 

the following subparagraph which gives a discretionary version of the above for Article 

5 (2)(b ) (private non-commercial copying), with the proviso that Member States cannot 

prevent rightholders from restricting the nunlber of copies made. This must be warmly 

welcomed, though how it could be implemented in practice remains to be seen. 

Lawful circumvention of technical protection systems. 

Much of the amendment in this area has already been covered above. The main 

contention with exercising otherwise restricted acts in order to make lawful use of a 

work has been with regard to technical protection. This is because the strength of 

protection proposed has meant that it would not distinguish between those who it is 

intended to keep out, and those who have a legitimate reason to circumvent protection, 

for example to make a fair use. 
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In the May 1999 draft (post-Parliamentary amendments), recital 30 recognised that 

unauthorised circumvention should be prevented, but that lawful circumvention could 

take place if authorised by a rightholder or conferred by law. EBLIDA called for this to 

be placed into the text of Article 6 to absolutely ensure that anyone circumventing 

technological protection for a legitimate purpose such as fair uses would be able to do 

so without fear of breaching the anti-circumvention law. This has now been done in the 

Common Position through Article 6(4). However, we can only assume that the phrase 

'authorised by law' includes such uses, as no further guidance is provided for in the 

Directive.242 

Contracts and copyright exemptions 

A key criticism of the Directive has been that although contractual arrangements for 

things not mentioned in the Directive are to be encouraged, it should be clear that the 

Directive cannot be overridden by individual contractual terms. On the contrary, Article 

6(4) subparagraph 4 states: 

"The provisions of the first and second paragraphs shall not apply to 

works or other subject-matter made available to the public on agreed 

contractual temlS in such a way that members of the public may access 

them from a place and at a time individually chosen by them." 

In response to the Common Position, EBLIDA and EFPICC continue to argue that this 

should be included, firstly because the acquis communitaire (in the Database 

Directive243) has drafted the law in this way, and secondly because it effectively nullifies 

any rights of the user where there is unequal bargaining power (as with virtually all 

contracts from business to individual consumer). Placing contracts before the Directive 

weakens its standing in practice. 

242Recital 33 provides the definition oflawful use which is vague: '.'A use shoul~ 
be considered lawful where it is authorised by the rightholder or not restrIcted by law. 

243EP and Council Directive 96/9IEC on the legal protection of databases 
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Other Issues 

Some of the discretionary provisions may mark an expansion of fair use/dealing in the 

UK. One instance ofthis is Article 5 (3 )(k) which concerns a discretionary exemption for 

"use for the purpose of caricature, parody or pastiche". If the opportunity is taken by the 

UK this may liberalise the Law from cases such as Schweppes v Wellington 244 and 

Williamson Music v Pearson Partnership 245 both of which suggest that parody gets no 

special treatment above the norm, so if a parody takes a substantial part of an original 

work then it will infringe. This can be contrasted with earlier cases such as Joy Music v 

Sunday Pictorial 246 and Glyn v Weston where Younger J in the Chancery Division found 

no substantial taking -

Then the learned judge continues ([1916] 1 Ch at p 268): 

"More probably, however, the reason is to be found involved in such 

observations as those of LINDLEY, LJ., in Hanfstaengl v. Empire 

Palace ([1894] 3 Ch at p 128), or in such a decision as that of the Court 

of Appeal in Francis, Day & Hunter v. Feldman & Co., or in the principle 

that no infringement of the plaintiff s rights takes place where a defendant 

has bestowed such mental labour upon what he has taken and has 

subjected it to such revision and alteration as to produce an original 

result." 

Conclusion 

The Common Position adopted by the Council and Commission is a vast improvement 

on previous drafts of the Directive. It has provided a more relaxed approach compared 

to the stranglehold approach that the Parliament proposed with its amendments to an 

703 

244Schweppes Ltd & Others v. Wellingtons Limited [1984] F.S.R. 210 
24SWilliamson Music v. Pearson Partnership [1987] F.S.R. 97 
246Joy Music Ltd. v. Sunday Pictorial Newspapers (1920) Ltd [1960] 1 All ER 
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already restrictive original draft provided by the Commission. 

The library associations are also reasonably happy with the latest developments, declaring 

that "The Common Position text represents an improvement and we feel that the Council 

has endeavoured to achieve a more balanced approach, as envisaged by international 

treaties.,,247 The Common Position has not addressed all concerns, however, and there 

are still two outstanding issues in the shape of the status of contractual clauses relative 

to the exemptions in the Directive, and the fact that the exceptions themselves are still 

an exhaustive list rather than the open list that should be there. As there is now such a 

wide possibility for difference in member states approaches in the new proposal, the ideal 

scenario would be an open list of exceptions, with the only compulsory one being Article 

5 (l) because of the inclusion ofthe reproduction right in the draft directive whereas its 

equivalent was deleted from the WCT. A general statement of principle similar to Article 

10 of the WCT, or Article 5(5) would suffice. Why the list needs to be exhaustive is not 

fully and convincingly justified. The standard justifications regarding free movement of 

services and products are used 248, but the authors have yet to see any proof, in for 

example ECJ jurisprudence, that fair use rights in practice act as such barriers. There is 

also the issue as to whether the EU has legislative competence to actually deal with this 

area. If fair use rights are in fact property rights, then the former Art 222 (now Art 295) 

would seem to preclude their removal 249. 

Contractual clauses and the strength oftechnical protection still might undo all the work 

put into the amendments adopted at this stage. A way therefore needs to be found to 

ensure that this does not happen and the balance that is so important in copyright is 

preserved. This new proposal must be viewed as a good step in the right direction. 

Ideally a further step needs to be taken. However if the draft Directive does go forward 

in its present form it will certainly be a lot easier to live with than its predecessor, and for 

this the Council of Minsters should be applauded. 

247EBLIDA Position paper: Response to the Common Position 
http://www.eblida.org//obby/positionlresponse_october_en.htm 

248See, for exanlple Recital 31, 32 
249Cornish, W "Intellectual Property" 4th Edition 

194 



4.7 Conclusion 

The Development of European Copyright Law 

In 1995, the EC Green Paper on Copyright and Related Rights in the Infonnation 

Society stated: 

on 7 and 8 July 1994 the Commission held a hearing of interested parties 

... it was recognised that a balance ought to be preserved between the 

rights accorded to holders, of whom certain categories could find 

themselves with augmented rights, and the interests of users such as 

public libraries, whose functions must not be hindered.,,250 

With the latest version of the draft Directive, the view of those interested parties has 

finally become part of the European proposal for copyright. The development of the law 

over the 6 years from the publication has been interesting, and has demonstrated the 

differing views on the subject. The law has yet to be finalised, as at this point the 

Directive has gone back to the European Parliament for a second reading. The drafting 

of the Directive could change as dramatically as it has done already in reaching this stage, 

however, it is possible that the process of enactment of this Directive could take several 

more months before it is tinally completed. 

It is for this reason that I have concluded at this point. If the Directive remains in its 

present form, then it is possible to conclude that the new law has refonned copyright law 

in a satisfactory manner whilst keeping its rationale intact. I have established in earlier 

chapters that copyright must be considered with regard to the competing interests of the 

author and the public, and not just the author alone. Although Europe is different from 

the US in that there is a history of a more author-centred approach, even so there are 

public interest considerations to be taken into accolmt, as discussed in Chapter 3. The 

development of the legislative process has shown arguments for the interests of the 

250Green Paper, at p.16. 
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copyright owner, whose concem is with the investment in their intellectual property 

rights, and for the user, whose interest is in the use of the work. 

The European discussions on copyright reform for the digital age are thoroughly 

informed of the concems of copyright owners, as these have been well discussed as 

justifications both for the legal protection afforded to systems of technical protection and 

for the limitation on fair uses that can be made of copyright works. However, the 

legislative process has shown that with proper discussion of the relevant interests, the 

reform follows along the same lines as the rationale that I have discussed, a rationale 

which has both a historical and philosophical basis. It is yet to be seen how this Directive 

is to be enacted into national laws, but in its current form, it demonstrates the ability for 

UK law to retain the library exemptions that currently exist. 
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5. US Copyright Law in the Digital Age 

5.1 Introduction 

The previous chapter concentrated on an analysis ofthe UK and EU law reform for the 

Internet; in this chapter, I wish to concentrate on the other side of the Atlantic. The US 

is an important area of study with regard to copyright law for several reasons, not least 

of which is the economic aspect, due to the sheer size of copyrighted output currently 

coming from the US. However, the US approach to copyright law is also useful in 

comparison to the European systems of copyright. It is similar in approach to the UK 

(although not identical, as shall be discussed below), and is a contrast to the Continental 

approach to copyright law. 

This chapter has two purposes. The main aim is an exploration of US copyright law as 

a comparison with the UK and EU and how they have coped with the now established 

challenges of digital media. Additionally, I wish to exan1ine why the approach of the US 

has been different, with regard to philosophical considerations. 

Copyright Reform in the US 

The purpose of this section is to examine the approach of the US in comparison to that 

of the EU with regard to copyright law and the Internet. It is argued that although the 

US and the EU have both been working towards reform of copyright along similar lines, 

and have in fact contributed to and signed the san1e treaties (the WIPO treaties), their 

approach in ratification of those treaties has been contrasting. The US legislation that has 

resulted from several years of debate in the US is vastly different from that currently 

proposed by the European Commission. However, in discussing tillS legislation, it is 

necessary to examine the history of copyright reform in the digital age. The approach of 

the US legislature has not always been constant, and there are several economic and 

political factors which make the history and the varying approach of the US particularly 

fascinating when contrasted to the situation in the EU. 
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5.2 The National Information Infrastructure 

This reform began in 1993 with the establishment of a task force to examine the 

regulatory envirorunent needed to establish the National Information Infrastructure (NIl). 

The initiative was set up by the newly-appointed Clinton Administration, which charged 

the Information Infrastructure Task Force (IITF) with the task of investigating all the 

relevant legal issues concerning the encouragement of economic interests and businesses 

onto the Internet. In the words of the IITF, it was to "development of the NIl and best 

meet the country's needs. ,,251 As part of this process, the Working Group on Intellectual 

Property Rights was formed as a result of the opinion that intellectual property was an 

important legal issue with regard to the NIl, and it released a report in September 1995 

entitled "Intellectual Property and the National Information Infrastructure". The 

proposals contained in the report have been the subject of various other articles in the 4 

years since the report was released,252 however, it is not merely the content of this report 

which is important, but the policies and influences which lay behind the proposals which 

are important. It is also this which caused the controversy surrounding the NIl Report. 

The balance of competing rights 

It has long been recognised in copyright law of the US that there exists a balance 

between competing interests of the parties involved. Although it is not necessarily so that 

these are adversarial positions, the two 'sides' have often treated each other with 

251Intellectual Property and the National Information Infrastructure, The Report 
of the Working Group on Intellectual Property Rights, ISBN 0-9648716-0-1, at p.1 

252See, for example Samuelson, P., (1996) "The Copyright Grab" Wired 4.01; 
(January); http://wwvtJ.wired.com/wired/archive/4.01lwhite.paper yr.html, Freed, R. N. 
(1995). "Comments on the Green Paper entitled "Intellectual Property and the National 
Information Infrastructure"." Computer Law & Security Report 11(5): 234-243, Kurtz, 
L. A. (1996). "Copyright and The National Information Infrastructure in the United 
States." European Intellectual Property Review 18(3): 120-126, Lehman, B. (1996). 
Intellectual Propeliy and the National and Global Information Infrastructures. The Future 
of Copyright in a Digital Environment. P. B. Hugenholtz. The Hague, Kluwer Law 
International: 103-109, Mahon, J. V. (1996). "A commentary on Proposals for Copyright 
Protection on the National Information Infrastructure." Rutgers Computer and 

Technology Law Journal 22( 1): 233-266 
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mistrust with regard to the protection of copyrights and the exceptions allowed in the 

public interest. There is a danger when reforming the law of copyright that this balance 

is upset unnecessarily, and the result of this is a danger of creeping closer to the 18th 

century publisher's monopoly that copyright was intended to prevent253 on the one hand , 
or a piracy paradise on the other. 

Promotion of owner's rights 

There are several exanlples of where proposals in the US have gone awry, and the rights 

of copyright owners have been heavily represented. Of particular interest is the Nil 

Report's approach with regard to the fair use doctrine, and it is on this that I wish to 

concentrate. In particular, s107 of the 1976 Copyright Act, which states: 

"Notwithstanding the provisions of sections 106 and 106A, the fair use of copyrighted 

work, including such use by reproduction in copies or phonorecords or by any other 

means specified by that section [sic], for purposes such as criticism, comment, news 

reporting, teaching (including multiple copies for classroom use), scholarship, or 

research, is not an infringement of copyright. In determining whether the use of a work 

in any particular case is a fair use the factors to be considered shall include --

(1) the purpose and character of the use, including whether such use is of a 

commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted 

work as a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted 

work. 

The fact that a work is unpu blished shall not itself bar a finding of fair use if such fmding 

is made upon consideration of all the above factors." 

253See Patterson, L. R. and S. W. Lindberg (1991). The Nature of Copyright: a 
law of users rights. London, University of Georgia Press, chapter 3. 
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The origins of this doctrine can be traced back to the clause of the US Constitution upon 

which the copyright law of the US is based, which gives Congress the power to 

"promote the progress of science and useful arts,,254, the purpose of this promotion being 

primarily for the public interest, the dissemination of knowledge itself being a public 

good.2sS 

The 1976 Copyright Act codified the doctrine of fair use for the first time; previously it 

had existed only as part of judicial precedent. However, the House Report that 

accompanied the Act made the following comment regarding fair use: 

liThe bill endorses the purpose and general scope of the judicial doctrine of fair use, but 

there is no disposition to freeze the doctrine in the statute, especially during a period of 

technological change. ,,256 

The emphasis was therefore on entrenching this doctrine in statute without losing the 

flexibility that had been established; hence the use of four criteria needed to establish a 

fmding of fair use, rather than the establishment of specific categories of works that fell 

within the meaning of fair use. The House Report endorsed this view of fair use as a 

broad principle: "... since the doctrine is an equitable rule of reason, no generally 

applicable definition is possible, and each case raising the question must be decided on 

its own facts. ,,257 

The main problem that arose form the NIl Report was its treatment of this fairly well 

established doctrine, and because of this, it has attracted criticism from academic 

commentators. Fair use is a right which looks towards the interests of the public, and 

whereas Mahon accused the report of having "an obvious deference to commercial 

2S4US Constitution, Art.1, s.l, c1.8 
2S5Finnis lists knowledge as the second of seven "basic forms of human good" in 

Finnis, J.M. Natural Law and Natural Rights, Oxford University Press, (1980) 
2S6House Report 94-1476. 
2s7House Report 94-1476. 
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interests",258 Samuelson was a little more stinging: "The white paper regards digital 

technology as so threatening to the future of the publishing industry that the public must 

be stripped of all the rights copyright law has long recognised".259 This raises the 

question of whether the reforms were aimed at maintaining the purpose of copyright, or 

were in fact aimed at the preservation of the publishing industry in its present form. The 

latter ofthese two objectives is not in line with constitutional objectives of copyright law. 

The reason why the report was criticised was because of the effect of several of the 

provisions contained in the report. The first point concerned the report's treatment of the 

Sony60 and Sega261 cases. The report commented that "technological means of tracking 

transactions and licensing will lead to reduced application and scope of the fair use 

doctrine. ,,262 As Samuelson comments, the effect of this statement coupled with the 

discussion of the Sony case within the White Paper create a false impression of the 

reason for the decision in that case. As the Report states: 

"In Sony, the absence of any market for home taping licenses, combined 

with the testimony of some copyright owners that they were indifferent 

to home copying, led the Court to conclude that there was no cognizable 

harm. ,,263 

This interpretation of the Sony case is dangerous because in effect it is arguing that had 

there been a licensing scheme for the time-shifting activities discussed in the case, then 

fair use would have been inapplicable. What this interpretation fails to recognise is that 

there is a distinction between allowing the public free access to a work in certain 

258Mahon, J. V. (1996). "A commentary on Proposals for Copyright Protection 
on the National Information Infrastructure." Rutgers Computer and Technology Law 
Journal 22(1): 233-266 at 266 

259Samuelson, P., (1996) "The Copyright Grab" Wired 4.01; (January); 
http://www.wired.com/wired/archive/ 4.01 /white.paper yr. html 

260Sony Corp v Universal City Studios Inc. 464 U.S. 417 (1984) 
261 Sega Enterprises Ltd v Accolade Inc. 977 F .2d 1510 (9th Cir. 1992) 
262NII Report, ibid, at 82. 
263NII Report, ibid, at 89. 
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circumstances in the public interest, and the idea that this can be replaced by a system 

that charged a small fee. Aside from then being immersed in the debate concerning where 

the boundary of what a small or minimal fee is, it is already an erosion of the 

Constitutional ideal of promotion of public education,264 and surely this is not subject to 

whether or not the individual concerned can pay for it in circumstances where a fair use 

interpretation is appropriate. 

The case, which concerned Universal and Disney's objections to the marketing of video 

cassette recorders (VCR's), applied a fair use interpretation on the situation for different 

reasons. They claimed that the VCR would damage their market in films, as instead of 

going to the cinema to see their films, the public would copy them off the air when they 

were shown on television. Sony contended that there was a substantial non-infringing use 

for the VCR, taping programmes while elsewhere or watching another channel, to be 

viewed later; known as 'time-shifting'. The court made a finding offair use not because 

there was no licensing scheme, but because the substantial use of the V CR, time-shifting, 

did not have any appreciable effect on the market of the plaintiffs.265 The White Paper 

quotes the Sony courts assertion that "Harm from time-shifting is speculative, and, at 

best, minimal. ,,266 This was the real reason for the courts application of fair use, rather 

than any reason concerning licensing schemes. 

The effect of this interpretation has to be examined. What the White Paper was in effect 

doing was arguing for a change in the law which would strengthen the position of 

copyright holders as against that of the users, in reducing or eliminating fair use's 

application, and in allowing copyright owners to generate revenue from application of 

a licensing scheme. This interpretation, which sees copyright's' glass' as being half-full, 

is one supported by those referred to as 'copyright maximalists', typically copyright 

264See US Constitution, Art. 1, s.1, cl.8. 
265There would be no appreciable effect due to other factors which are in need 

of consideration, like the difference in experience between watching a film in a ci~e~a 
and at home and the time difference between cinema release and release to televislOn 
companies for broadcast, for example, that would affect whether a person goes to see 

a film at the cinema or not. 
266NII Report, ibid, at 89, n.252, quoting from Sony, ibid, at 443-47. 
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owners, who see the strengthening of copyright as being positive due to the fact that it 

will maximise their revenue. 

This approach is further supported by the White Paper's ignorance of the decision in the 

Sega case. The case concerned a situation where there was a licensing scheme in place _ 

games manufacturers would license the interface information from Sega in order to 

develop games on their console. Accolade chose not to, and instead decompiled an 

existing game in order to gain the same information. The court found in favour of 

Accolade, and it is this case which places doubt over the assertion that there should be 

licensing schemes in place of fair use, due to the finding of fair use even though a 

licensing scheme was in place. The Court's argument was that to decide otherwise would 

grant a greater monopoly to Sega than the copyright law permitted. 

These two cases demonstrate fair use's role in maintaining the balance of interests within 

the 'copyright bargain', in that both situations would have resulted in a strengthening of 

the copyright monopoly had they been decided differently; Universal and Disney would 

have had a stronger protection of their copyrights in films through restriction of others 

to make fair use copies of them, and Sega similarly would have a stronger position in 

relation to those who wished to develop games for their consoles from which they would 

be able to dictate license fees to those developers. 

Other examples of the application ofthe fair use doctrine are evidenced in various cases 

since the codification of the doctrine in the 1976 Act. The case of Harper & Row v 

Nation Enterprises267 indicated that the final ofthe four criteria was the most important 

factor, whereas there has been departure from this approach over the past few years, 

instead applying all four factors equally: "All [factors] are to be explored, and the results 

weighed together" .268 This was reinforced in Campbell v Acuff Rose; "Congress resisted 

attempts to narrow the ambit of this traditional enquiry". This is contrary to what the 

267Harper & Row v Nation Enterprises 471 U.S. 539 (1985) 
268Campbell v Acuff Rose Music Inc. 510 U.S. (1994) 
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White Paper appeared to be working towards, going against all the previous judicial 

precedent on the matter. 

Further evidence of the White Paper's approach to fair use rights is shown in the 

application of legal protection to technical protection systems. The WIPO Copyright 

Treaty permits States to provide legal protection to technology that "restrict[s] acts, in 

respect of [authors] works, which are not authorised by the authors concerned or 

permitted by law. ,,269 Concerns were raised over the fact that this has the potential to kill 

off the fair use doctrine in all but name. The fact that technological protection is 

necessary has been widely accepted by WIPO countries as part of the solution to possible 

widespread piracy on the Internet,270 however, the way in which the White Paper has 

proposed this be implemented is the cause of some concern. It recommended that the law 

should prohibit: 

"The importation, manufacture or distribution of any device, product or 

component incorporated into a device or product, or the provision of any 

service, the primary purpose or effect of which is to avoid, bypass, 

remove, deactivate, or otherwise circumvent, without authority of the 

copyright owner or the law, any process, treatment, mechanism or system 

which prevents or inhibits the violation of any of the exclusive rights 

under Section 106."271 

The problems involved with the interaction of this provision with the ability to make use 

of one's rights under the fair use doctrine are twofold. Firstly, if a work is protected by 

such technological protection (the most popular view of how this is to be done is by 

control of access by password or encryption), then it will be beyond the knowledge of 

269WIPO Copyright Treaty, Article II. 
27°This point has been made both by the European Commission in the pream?le 

to the Multimedia Directive COM(97)628 final and by the US in the White Paper, whi~h 
states that "the ease of infringement and the difficulty of detection and enforcement WIll 
cause copyright owners to look to technology, as well as the law, for protection oftheir 
works." (at 230.) 

271NII Report, ibid, at 261. 
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most ordinary users to defeat such protection which involve mathematical and computing 

skills possessed only by those qualified in such fields. Secondly, this being the case, users 

will have to rely on the existence of manufacturers of circumvention devices, who will 

most probably face legal challenge from copyright owners, with the onus on them to 

prove that their devices have a substantial non-infringing use other than unauthorised 

circumvention, something which may be very difficult to establish. What has also not 

been considered is the fact that with new technology, there will come associated new 

uses, and therefore new fair uses. This is another point demonstrated by the Sony case, 

which highlighted the new fair use of time-shifting. The provision is also very broad, and 

has the ability to prohibit activities that should not be prohibited, thus potentially giving 

even more wide ranging rights to copyright owners. 

The reason behind this approach is an interesting one. The proposals were criticised by 

,academics and user groups272 alike in the US, and as shown above, were clearly laying 

emphasis upon the commercial interests in the copyright equation, and paying hardly any 

attention to the interests of users. Part of this criticism was aimed at the chairman ofthe 

Working Party that produced the report, Bruce Lehman, and it was considered in no way 

a coincidence that he himself had been a copyright lobbyist previous to his appointment 

as Assistant Secretary of Commerce and Commissioner of Patents. Samuelson also 

accuses the Administration of pandering to those who were likely to make campaign 

contributions,273 and it is likely that political considerations were a part of the reason for 

the Working Group's approach. 

The approach appears to typify the attitude of some large copyright owners towards fair 

use; the prevailing view appears to be that fair use should only apply where there is no 

economic value in the work in question;274 and with the potential to be able to bill for 

272Such as the Digital Future Coalition (DFC) http://www.dfc.org/ 
273 Samuelson, P., (1996) "The Copyright Grab" Wired 4.01; (January); 

http://www. wired com/wired/archive/4. 0 lIwhite.paper yr. html . 
274Pamela Samuelson's quote of Bill Gates' assertion that "you don't need faIr 

use; we'll give you fair use rights when you need them." illustrates this point. See "Does 
Information Really Want to be Licensed?" 
http://www.sims.berkeley. edu/~pam/papers/acm _ 2B.html 
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even the smallest use of a work, the prevailing attitude is that any use that is not billed 

for is revenue 10st.275 

When compared with the European approach to digital copyright, it is plain to see that 

this is very similar in its approach. Both legislatures were looking towards high 

protection of copyright in the digital age, both through legal and technological means. 

The rationale for this approach seems rooted in the assertions of copyright owners that 

their rights will be excessively and unfairly prejudiced by the exploitation of copyright 

works in a digital format. The position that has been successfully argued is that the 

current balance is weighted more against the copyright owners, evident in the NIl 

Report's statement regarding the use of technological protection: 

"The ease of infringement and the difficulty of detection and enforcement will cause 

copyright owners to look to technology, as well as the law, for protection of their 

works.,,276 

As Samuelson comments, however, this is an overstatement on the part ofthe copyright 

owners and the authors of the Report. Although the rights of copyright owners are 

undoubtedly affected, the proposed alterations to the copyright law more than 

compensate for such discrepancies. 

The rights of users 

Such a high-protectionist approach to copyright protection on the Internet created a 

large backlash amongst users and user-interest groups. Some of these comments have 

been mentioned above, and it was most probably this attention from academic 

commentators and interest groups which has brought the interests of users to the 

forefront in the discussion concerning digital copyright. 

275 As mentioned before this is a view shared by those who analogise copyright 
with other forms of property, ;nd view the copyright 'glass' as half full, including the 
view that fair use results in potential loss on their behalf. 

276NIl Report, ibid, at 260. 
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Despite this bias in the NIl Report towards copyright owners, two further developments 

in the copyright debate have indicated a shift (if only a partial one) in the policy of the 

US legislature towards consideration of users interests as well as those of publishers. 

Firstly, the Working Group on Intellectual Property Rights convened the Conference on 

Fair Use (CONFU), which was set up to establish guidelines on uses of copyright works 

in library and educational contexts. Fair use is of considerable importance both to 

copyright owners and users, as it clearly establishes copyright as a public interest right 

rather than a publisher's monopoly, and sets the balance between the interests of both 

groups. Therefore, establishment of guidelines was seen as an important part of 

continuing this essential element of copyright law into the digital age. 

Although the CONFU process took a balanced approach, including the views of users 

and of copyright owners, it ran into major problems. These problems centred around lack 

of consensus between the groups involved. The process set up six groups to discuss 

digital images, distance learning, educational multimedia, electronic reserve systems, 

interlibrary loan and document delivery, and use of computer software in libraries. The 

problems encountered such a lack of agreement on guidelines, that only the first two of 

these groups were still in existence by the end of the CONFU process, and even these 

groups had been reconstituted. It was decided that the process should be brought to a 

close in 1998, as complete consensus still had not been achieved after 4 years, and it was 

unlikely that it would be in the near future. A final report was published in November 

1998, and although many proposed guidelines had been put to the Conference, none had 

achieved endorsement by all participants of the process. 

The CONFU process demonstrated that there exists a serious lack of consensus between 

the interested parties which makes the process of copyright reform even more 

problematic than it already is. Whereas user groups have expressed concern at the 

possibility ofloss of the private, non-commercial uses that they currently enjoy under 

copyright, which they argue are a fundamental part of the constitutional basis of 

copyright law, the copyright owners look towards the possibilities of new technology 
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which will enable them to bill for all uses of copyright works, no matter how small, and 

a move towards a pay-per-view philosophy. The new technology has demonstrated that 

the positions ofthese groups has become increasingly polarised in the copyright debate, 

fuelled by panic concerning the effect that copyright reform will have on their rights. 

The loudest voices277 in this debate are by far those ofthe copyright owners, predicting 

doom for their industry unless strong copyright protection is implemented on the 

Internet. The implied threat that they also carry is that without the protection they feel 

they need, they will not place content on the Internet, and without content from 

copyright owners, the 'information superhighway' will not foster the economic 

development the respective governments are attempting to encourage. It is therefore 

understandable that the US and the EU are attempting to provide the strongest 

protection to encourage the economic investment in their particular region. In effect, this 

has taken the form of a copyright' arms race', whereby the legislatures are attempting 

to establish the regulatory environment first. However, the final part of the copyright 

reform in the US demonstrates a departure from this 'arms race', and a look towards the 

rights of users. 

277In 1993, the copyright industry contributed $45.8 billion to the US economy. 
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5.3 The Digital Millennium Copyright Act 1998 

After the lack of consensus at CONFU and the failure of the legislation proposed in the 

White Paper, the new WIPO treaties278 provided a change in focus from the problems 

which had been encountered previously. Both the US and the EU contributed to the 

drafting ofthese treaties, and the Chairman ofthe IP Working Party, Bruce Lehman, was 

the representative of the US at the WIPO meetings discussing the new protocols. 279 The 

US's contribution fell roughly along the lines of the proposals contained in the White 

Paper. 

However, the implementing legislation for these treaties was to take approximately two 

years before finally passing Congress and being signed into law. The main cause ofthis 

was an ongoing conflict, evident at CONFU, between the copyright owners and users as 

to the strength of protection needed for the new digital environment. The Digital 

Millennium Copyright Act is an amalgamation of several Bills including the WIPO 

Treaties Implementation Act and the Online Copyright Liability Limitation Act into one 

compromise deal between the opposing views. As Cohen280 comments, the DMCA did 

not meet the requirements of either the users or the copyright owners; it was a 

compromise between the two extremities. This was a contrast from the previous 

recommendations of the White Paper which advocated strong protection for copyright 

works to protect against piracy. Whereas opponents of the White Paper had argued that 

the process was being carried out covertly and demonstrated a lack of trust of the 

public,281 the process of reform since the White Paper demonstrated a sudden 

278WIPO Copyright Treaty, WIPO Performances and Phonograms Treaty, 
December 1996 

279 At the time it was anticipated that rather than treaties, the Diplomatic 
Conference would produce protocols to the Berne Convention. 

280Cohen, J. E. (1999). "WIPO Copyright Treaty Implementation in the United 
States: Will Fair Use Survive?" European Intellectual Property Review 21: 236-247 at 
236. 

281See Samuelson, P.,( 1996) "The Copyright Grab" Wired 4.01; January); 
http://www.wired.com/wired/archive/4. 01 /whitepaper yr. html, where she argues that 
the anticircumvention provisions assumed that the American public were all thieves who 
would make unauthorised copies as a matter of course. 
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consideration of the interests of the pub lie, once the issues had been aired by various 

opponents to the White Paper attempting to redress the balance. 

Fair Use and the DMCA 

The DMCA still contains provisions concerning the technological protection of copyright 

works and rights management infonnation (RMI) of those works; these are important 

parts of the WIPO Copyright Treaty, which the DMCA is intended to ratify. However. 

all the provisions originally proposed in the White Paper now have concessions attached 

to them concerning the preservation ofthe fair use doctrine. The main objection towards 

the original proposals was that they appeared to be removing the fair use doctrine by the 

back door, and this was not desirable because of its importance to copyright law and the 

Constitutional clause on which copyright is based. 

The DMCA makes several important concessions to the continued application offair use 

to copyright, notwithstanding the fact that it does not make any mention of removing 

section 107 from title 17. 

Technological Protection 

The technological protection provision is split into two sections; firstly the circumvention 

of access controls282 and secondly the circumvention of technological protection which 

protects a right of the copyright holder.283 The access control provision is the one which 

has caused the controversy with regard to technological protection, as it provides 

protection beyond that which is currently protected by copyright law; accessing a work 

is not an exclusive right of the copyright holder. 

Firstly, the access control provision has been tempered by a clause which delays its 

implementation for two years. During this time, the Librarian of Congress shall "make 

282 17 USC s.1201(a) 
283 17 USC s.1201(b) 
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the determination ... of whether persons who are users of a copyrighted w k or are ... 

adversely affected by the prohibition [of unauthorised access]" .284 The point being that 

there must be a consideration of the way in which the provision will affect the public in 

their ability to use copyright works. 

Secondly, both technological protection provisions are subject to s.1201(c)(1), which 

states: 

"Nothing in this section shall affect rights, remedies, limitations, or defenses to copyright 

infringement, including fair use, under this title." (Emphasis added) 

Also, interestingly, the prohibition on the act of circumvention with regard to access 

control has no counterpart in s.120 1 (b), concerning technology protecting the s.l 06 

restricted acts. As Vinje comments, this was "in response to the library and education 

communities' concerns about the negative impact of the legislation on fair use. ,,285 

Once again, this reaffirms the applicability of fair use even where a copyright work is 

protected by technological protection. Interestingly enough, section 1201 (c)(1) is the 

only section to mention fair use throughout the whole of the DMCA. Any argument 

towards the abolition of fair use based on the DMCA is severely flawed, therefore, 

because arguably if this had been the intention ofthe legislature, then there would have 

been more specific mention ofthe doctrine. These two provisions, although positive, are 

subject to the findings of the Librarian of Congress, and also the willingness ofthe courts 

to interpret the law to allow the act of circumvention or the manufacture of devices 

whose primary use will be for the exercise of the fair use doctrine. The anti

circumvention provisions are also subject to seven specific exemptions for situations such 

as encryption research and law enforcement. 286 However, rather than preserving fair use, 

Samuelson argues that fair use has been narrowed from a broad principle to a set of 

284 17 USC s.1201(a)(1)(C) 
285Vinje, T. (1999) "Copyright Imperilled?" European Intellectual Property 

Review 21: 192-207 at 202. 
286 17 USC s.1201(d-j) 
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specific exemptions, which goes against the fair use doctrine contained in s 1 07, which 

is purposefully wide because it would be impossible to list all possible fair uses within 

title 17. "Only when industry groups were able to identify particularized situations in 

which circumvention was appropriate was there any legislative "give" on the issue and , 
then only to the extent of that identified situation. ,,287 As Cohen288 puts it "as a practical 

matter, the DMCA will transform the fair use doctrine from a flexible common law "safe 

harbour" to a civil law system of narrow, specific exemptions to copyright." 

The way in which this is being achieved is without specific mention of fair use; the 

DMCA hardly mentions fair use at all. However, the effect of the anti-circumvention 

provisions is to restrict the fair use exemptions only to situations where the combination 

of technological protection and anti-circumvention law allow the right to be exercised. 

F or example, in situations where the act itself is not prohibited but the manufacturing of 

devices needed to perform that act are, then the effect is to prevent the act and therefore, 

if that act was in the pursuance of a fair use right, to narrow the fair use exemptions. 

The reason why this is of such concern relates back to the introduction of fair use to the 

statute books in 1976. The House Report then made several comments regarding the 

operation and nature of fair use. These are of particular significance when considering 

the manner in which the doctrine is being altered by the DMCA. In particular: 

"The statement of the fair use doctrine in section 107 offers some guidance to users in 

determining when the principles ofthe doctrine apply. However, the endless variety of 

situations and combinations of circumstances that can rise in particular cases precludes 

the formulation of exact rules in the statute. ,,289 

287Samuelson, P., (1998) "Intellectual Property and the Digital Econom~: ~,y 
the Anti-Circumvention Regulations Need to be RevIsed, 
http://www.sims. berkeley. edu/~pam/papers/ at p 11. . 

288Cohen, J. E. (1999). "WIPO Copyright Treaty Implementation in the Umted 
States: Will Fair Use Survive?" European Intellectual Property Review 21: 236-247 at 
236 

289House Report 94-1476. 
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Yet the accusation being levelled at the DMCA is that it is altering the fair Use doctrine 

in exactly the way that the House Report in 1976 advised would be impractical, and in 

the way that was resisted by the courtS?90 The main problem with this approach is a lack 

offlexibility where it was identified that flexibility was needed in introducing a doctrine 

rather than specific criteria. It also presents problems concerning the' copyright bargain' 

that fair use is intended to maintain: 

"The criteria offair use are necessarily set forth in general terms. In the application ofthe 

criteria of fair use to specific photocopying practices of libraries, it is the intent of this 

legislation to provide an appropriate balancing of the rights of creators, and the needs of 

users. ,,291 

The introduction of a broad provision which is tempered by specific exemptions has the 

effect of precluding a wide range of activities which would otherwise be allowed under 

fair use. 

However, further support to the fair use doctrine can be found in the debates 

surrounding the passage of the DMCA. The concerns expressed in Congress revolved 

around the possibility ofthe elimination offair use in favour of pay-per-view. Chairman 

Bliley commented "We worked hard to reduce the risk that enactment ofH.R 2281 could 

establish the legal framework that would inexorably create a "pay-per-use" society,,292, 

and Rick Boucher argued for the "conti~uation of the fair use rights of the American 

public, a procedure that will prevent material that is generally available today under fair 

use being locked away in a pay-per-use regime in future years.,,293 Such language 

demonstrates the intent ofthe legislature in preserving fair use in the public interest. As 

290See the fair use cases above which discuss the judicial resistance to narrowing , ., 
fair use because of its role in protecting against over strengthening of copyright. 

291House Report 94-1476. 
292Congressional Record, House of Representatives, August 4, 1998, at H7094. 
293Congressional Record,House of Representatives, August 4, 1998, at H7096. 
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Cohen puts it, "Neither Congress nor the courts, however, appear willing to eliminate fair 

use entirely.,,294 

The other concem relating to the use of licensing has not been expressly dealt with by 

Congress in the DMCA. Although, as mentioned earlier, there were concems following 

the White Paper that fair use could be held inapplicable in lieu oflicensing, nothing in the 

DMCA specifically addresses this issue. However, the narrowing of the fair use doctrine 

could mean that licensing will be used in situations which do not fall within the narrow 

exemptions contained in the Act. Whether this will happen is subject to the 

recommendations of the Librarian of Congress at the end of the two year period specified 

in s.1201(a). 

In practical terms, the technological protection provisions of the DMCA have affected 

the way in which fair use operates because of the introduction of a considerable amount 

of uncertainty into fair use. Although, because of the precedent-led way in which fair use 

has developed, there has been an element of uncertainty in the operation of fair use (even 

when codified into statute it was as a list of broad principles). However, the two year 

suspension of the access-control provisions of s.120 1 (a) are without precedent,295 and 

therefore this is where the uncertainty stems from. 

The more important effect ofthe DMCA on fair use is the transformation from a broad 

doctrine to narrow exemptions, and it is this which will have most effect on the way in 

which fair use can continue its role in the digital age. What this will do is to lessen the 

scope of fair use in certain cases until specific exemptions are passed by the oversight 

process. Therefore, although it can be said that the doctrine does survive, it does so in 

a lesser form. 

294Cohen, ibid, at 236 
295 Although a similar provision is contained in Article 11 (2) of the European 

Multimedia Directive. 
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With regard to US copyright reform, the US and the EU started from similar positions; 

the argument was that strong protection (including the use of technology) was needed 

in order to safeguard copyrights on the Internet. The two legislatures then appeared to 

be engaged in a race to provide the most secure regulatory regime for copyright owners, 

in order that their fears over piracy would be alleviated. However, the debate over 

copyright reform in the US has demonstrated that the copyright owners rights are not the 

sole consideration. The original purpose (as embedded in the Constitution) was for 

dissemination of knowledge, public education, or the promotion" of progress of science 

and the useful arts. ,,296 Therefore the public good is also a consideration in the copyright 

equation. The Digital Future Coalition welcomed the DMCA: "In the final version of the 

DMCA, Congress recognised the importance of ensuring balance in the treaty 

implementing legislation. ,,297 Although the US's legislation on copyright on the 

'information superhighway' is by no means perfect, it does demonstrate a more balanced 

approach to the problems presented by the information superhighway than was originally 

proposed, and compared with the EU proposed legislation. The fair use exemption, 

which is arguably one of the most important aspects of the legislation with regard to 

maintaining the balance of competing interests, has remained intact, albeit in a modified 

form. Therefore, because of the way in which the US's legislative activity has diverged 

from that of the EU, the way in which they have enacted their reforms is more 'user 

orientated' than that of Europe. 

296US Constitution, Art.1, s.l, c1.8. 
297See the Digital Future Coalition's press 

http://www. die. org/issues/graphiC/2 2 8 J /pr J 0 J 698/pr J 0 J 698. html 

release at 
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5.4 Philosophical Basis of Copyright 

All this demonstrates the important difference between the European approach and the 

US approach. The issue of fair use has proved to be a political 'hot potato', with loud 

supporters on each side of the argument. The reason behind such a reaction in the US 

when the issue appears not to command anywhere near as much attention in Europe is 

simple, and it relates back to an essential philosophical difference between the US and 

any of the European systems. Although the approach of the US is very similar to that of 

the UK, the US's copyright system is backed up by a clause in the Constitution, on which 

all copyright laws are based. Although it is evident from the above discussion, there is 

another example which more adequately demonstrates the effect of the Constitutional 

clause over copyright reform in the US. 

U.S. Copyright Term Extension - exploring the rationale of copyright 

Probably the most important development in US law in recent times has passed relatively 

unnoticed by all but the leading copyright professors and assorted other academics in the 

US. This development is not the Digital Millennium Copyright Act of 1998, as some 

would expect, but was the legislation in 1996 which extended the term of protection for 

copyright works in the US by 20 years. This may seem at first to be a rather 

unremarkable development, after all, term extensions have gradually been applied to the 

copyright law on both sides ofthe Atlantic since the first copyright law in 171 O. In fact, 

the extension may be seen at first as merely harmonising the term of protection with that 

of Europe, which also extended the term of protection in 1993. However, for the US, the 

issues involved in this go much deeper than a mere extension of term. This demonstrates 

the philosophical basis of copyright at work, and how the course of reform can be in 

danger of digressing from the original basis for copyright. It is in this section that I wish 

to explore these issues, and demonstrate the effect that term extension has had on the 

Constitutional basis for copyright. 
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The issues relate back to the American Constitution, and the clause in it upon which the 

copyright law, and indeed other parts of intellectual property law, have always been 

based. This is fairly unique amongst copyright regimes in the Western World, in that 

whenever a debate concerning the reform of copyright is raised, a lot of discussion 

returns to the Copyright Clause and how the copyright law can be updated, yet remain 

within the terms of this clause, helped by the principle oflimited government which exists 

in the Federal law of the US generally. 

Harmonisation of term 

Although seen largely as 'keeping pace with the Europeans', the copyright term 

extension legislation, as mentioned, goes further than this. This was one of the arguments 

put forward by the proposers of the bill, because it was seen as an opportunity to 

harmonise the term of protection, which for the main body of copyright works was life 

ofthe author plus 50 years, in line with the term laid down in 1988 when the US finally 

joined the Berne Convention, whose minimum standard is life plus 50. This was perfectly 

acceptable then, as this was also the term in a number of European countries, including 

the UK, which is considered the largest European producer of copyright works. 

In Europe, this situation shifted when the European nations voted to harmonise their 

term at the highest point, that of Germany, which was life plus 70. However. in the 

increase of term proposed by the US, there was only a certain amount of harmonisation 

taking place, as the US recognises works for hire, and sets a limited term for such works, 

whereas in the EU this doctrine is not universally recognised. As it stands currently in the 

EU, the term of protection is limited to 50 years, rather than the 75 year period laid 

down in the US prior to the term extension legislation. Therefore, far from harmonising, 

the extension, which would add a further 20 years to the works for hire period, is 

increasing the gap between the European term and the US term. Therefore, although the 

main life-plus term is in fact harmonised, the other aspects of the copyright law are not. 
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Copyright as an incentive 

Further arguments for the extension of copyright have been through the assertion that 

the extended term of protection will provide an incentive to authors in line with the 

Constitutional Clause's need for an incentive in order to encourage the works which will 

contribute to public learning. In theory, this assertion appears to be sound; a longer term 

of protection should be a larger incentive to authors or other creators of copyright to 

create works, as a longer term leads to greater opportunity to gain remuneration for the 

work done. However, in practice, the incentive is unlikely to be that great. For the vast 

majority of cases, the copyright term will be the 'life-plus' term, and therefore the added 

term of protection comes long after the author has died. The fact that one's relatives will 

get an extra 20 years of protection long after your death is not likely to be a primary 

incentive to an author in whether he creates a particular work or not. The incentive to 

provide for one's descendants, although recognisable as an aspect of the incentive that 

copyright provides, is not the primary concern of an author. This is added to the fact that 

there are a very small percentage of works that will retain commercial value long after 

their first publication. There are exceptions, for example Mickey Mouse has lasting 

appeal and will probably continue to make money beyond the end of the term of 

protection, but works such as this are far and away the exception rather than the rule. It 

seems illogical, therefore, that the effect that entry into the public domain has on a few 

rare examples of copyright works will determine when copyright in works as a whole 

should lapse. 

The debate over copyright extension was fuelled by the objections, some of which have 

been reiterated above, of a body of academic opinion. The only advantage that could be 

ascertained, they argued, of such an extension of term was the protection of the rights 

of large copyright businesses, like the Disney Corporation and Universal, amongst 

others. One suggestion of the opposers to copyright term extension was the prevention 

of a retrospective effect of the term extension. The argument follows that if term 

extension is an important incentive which will encourage more creation of works, then 

the extension of the term of works already created is unnecessary. There is no need for 
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further encouragement with regard to these works, as they are already in existence. One 

suggestion during the process of debating this legislation was that if this amendment 

were added to the proposal, then the corporate sponsors of this legislation would quickly 

melt away. 

Although the arguments of those in favour of the extension aimed towards the benefits 

which would be gained by the author, these benefits seemed to be vastly overshadowed 

by the gains ofthe copyright industry as a whole over works already created, surely not 

a valid consideration when framing copyright reform. Indeed, what seems to have been 

overlooked in these considerations is the role that the public domain has to play in 

copyright law, and how the extension of term harms this role. Indeed, a large part of the 

public domain's role in copyright law is enabling current authors to draw on the 

influences of their predecessors, and therefore, this can be referred back to the 

Constitutional purpose of encouraging the creation of new works. Copyright protection 

has the purpose of encouraging the creation of works, however, too long a period of 

protection, in general, will prevent such drawing from past works, and therefore have the 

opposite effect to that originally intended by the copyright law. The cynic can very easily 

draw a link between the sponsors of the bill and those most likely to benefit from its 

effect, and whereas authors have an interest in maintaining a public domain as a tool for 

creation of future works, the corporate owners of copyright works have no such 

interests; their interests start and finish with the revenue gained from the marketing of 

their copyright works, at least in the majority of cases. This can be seen as another 

example of where the face of copyright is changing to suit corporate needs, something 

which it is neither suited to or originally intended to serve. 

The US rationale on copyright 

Separate from these arguments over the pros and cons of the term extension, there is a 

more fundamental issue here, concerning the core rationale of US copyright. Copyright 

in the US is fairly unique in the fact that it is very firmly based on a Constitutional 

provision which provides a philosophical basis for copyright law. Copyright laws in 
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European countries are not based on such a definite clause as this, and therefore the 

philosophical rationale is more open to debate. The US Constitution, however, in its 

wording, clearly sets out that the copyright law is based upon public interest 

considerations, for two reasons. Firstly because copyright is a government granted right. 

It has been argued that copyright is a natural right of the author, and has been borne out 

in analogies involving comparisons with real property. However, such analogies cannot 

be upheld due to the differing natures of intellectual property and real property. Once a 

piece ofland is sold, it cannot be sold again to another person, then another, and another. 

Conversely, one copyrighted work can be copied several times and sold to an unlimited 

number of persons. Such unique issues raised by the fact that intellectual property is 

intangible dispel such comparisons. This mistaken reasoning can at least partially be put 

down to the fact that the grant of copyright under current laws does not require 

registration of some kind, unlike in the case of trade marks or patents. Copyright is 

vested in a work by its mere creation, something which can lead to conclusions relating 

to natural rights. The government-granted aspect of US copyright removes any doubt 

regarding its philosophical origin, and therefore dispels such arguments regarding natural 

rights. 

Secondly, copyright is limited in time and purpose. Most important of these is the time 

limitation, because this comes from the Constitutional phrase "for limited times". The 

limit in purpose comes from the fact that copyright is not an outright monopoly, unlike 

patents. It is a distinct bundle of rights, which gives the copyright owner the ability to 

prevent others from performing certain acts, but leaves other equally important acts free 

from control like, for example, the right to read a work, which is free from copyright 

control. 

This therefore provides an important mandate for copyright law - its primary purpose 

is the interest of the public, and the grant of a legal right to authors is only ancillary to 

this purpose. Such conclusions concerning this right are further reinforced by the US 

position regarding moral rights protection under the Berne Convention. Such rights are 

an important aspect of continental copyright systems, which recognise these rights, and 
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which forms part of a more author-centric view of copyright protection within these 

jurisdictions. Moral rights (such as the right to assert authorship of a work, or the right 

to object to derogatory treatment of a work) also form part of the latest version of the 

Berne Convention. With the US's accession to this convention in 1988, the issue of 

moral rights was raised, but apparently solved by a declaration of the US that such rights 

were already protected in the US through a mixture of defamation law and other tort and 

contract based laws, along with free speech laws; in essence a mish-mash of existing civil 

laws on the subject. The UK, despite having a similar system of copyright (indeed they 

both grew out of the same origins), have not taken this approach, and it is believed that 

the US's ability to argue such a case for moral rights has political undertones, as such 

concessions may have been made in order to bring the US under the Berne Convention, 

because it was seen as a very important addition to the group of countries that have 

already signed up to Berne. Nevertheless, this demonstrates the US's approach 

concerning the protection of moral rights, which in tum speaks volumes about the 

philosophical background of the copyright law itself. 

What significance does this have on the development of US copyright? There are two 

issues here; how the US's law should develop, and how it is in fact developing. The 

mandate that the above rationale sets is the evolution and alteration of copyright law only 

where it is necessary for the continued encouragement of authors to create copyright 

works. If some external factor results in the reduction of the incentive, then the law 

should be reformed to maintain that encouragement. (Also, arguably, if the system 

becomes unworkable, and a better way of providing this encouragement is proposed, 

then this system should be considered as a possible substitute for copyright.) What 

should not happen is the alteration of the copyright law to raise the importance of the 

position of the copyright owner, as this will inevitably lean towards the arguments of 

those who claim copyright as a natural right of the author. The fine balance between the 

rights of the author (or copyright owner) and the public, as mentioned previously, should 

not be upset. 
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Contrast this, therefore, with the current state of affairs after the extension oftenn in the 

us. The effect that the extension oftenn has does strengthen the rights of the copyright 

owner, without providing an appreciable addition to the incentive to authors to create. 

Whereas in the EU it is possible to justify such refonns because of the different approach 

towards copyright, in the US this represents a trend towards departure from the 

constitutional origin of copyright. There is a "middle ground" between the two 

philosophical polarities which both types of system can occupy and still be true to their 

philosophical basis, but there is a danger that the US is moving too far in a direction 

which cannot be justified by the constitutional clause. Aside from this, there is little 

evidence that the supporters of this move are interested in the 'natural rights' perspective 

on copyright, beyond the point at which it serves their own ends, because true natural 

rights theory on copyright would not allow the alienation of copyright to a third party 

(corporate industry) by the author. 

This example is an important illustration of why any reform should stick to the 

Constitutional clause as long as it remains part of the US Constitution. Those who may 

wish to depart from this clause should consider whether the correct fonn of action is the 

removal or amendment ofthe clause in order to facilitate a more author-centred point of 

view. I, however, do not agree that this should be the case. Even if it were not enshrined 

in the Constitution, it is a valid argument to avoid moving towards an author-centred 

view because of the fact that it is detrimental to society as a whole. This view is shared 

by a large number of commentators in the US, and is why both the DMCA and tenn 

extension legislation have not had an easy ride through the legislature. 

US Copyright and the American Public 

US copyright is, as the heading suggests, all (or at least mostly) about the American 

public, as discussed above, it is first and foremost about the interests of the public, 

something which is not found in any of the Europeanjurisdictions. The UK seems to be 

similar, but does not have the backing of anything as concrete as the Constitutional 

clause in the US. The course ofrefonn has not yet been completed in the US, because, 
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although there exists the reforming legislation, the report of the Librarian of Congress 

has not yet been filed as to exemptions to technical protection measures, a key part of 

the legislation. Although most jurisdictions have made appropriate noises concerning the 

importance of the public in the 'copyright bargain', in a lot of cases this appears to be 

nothing more than lip service. This is more of an issue in the EU, due to the fact that the 

American passion in defending what are seen as important freedoms of society through 

their constitution. One only has to examine the differing attitudes of the US and EU 

towards similar legislation to see the effect the free speech lobby has had on the US 

legislation. As Litman298 comments: 

"Because at least some nations, most notably mine, are looking at the 

opportunity to revise copyright in light of networked digital 

communications, however, as an opportunity to seek trade-related 

advantages, I doubt that the governments involved in the effort to rethink 

the law have the political will to make these sorts of consumer-oriented 

changes." 

Therefore the importance of the fair use doctrine cannot be understated, and its 

importance will continue in the context of new media. Whereas it has been thought that 

the importance offair use would decline, the reality is probably the opposite; that fair use 

will become increasingly important in the digital age. 

High Protection on the Internet 

Fair use is the most significant part of the US reforms; however, it is not the only aspect. 

The White Paper also discussed the issues of enforcement. The White Paper discusses 

the importance of the Internet reaching its' full potential'. Therefore as well as reform 

of the law, it has been argued that stronger deterrents are needed on the Internet in order 

to dissuade people from engaging in infringing activity. The argument therefore following 

298 Litman, J. (1998) "Consumers and the Global Copyright Bargain" Intellectual 
Property Quarterly No.2, p.138-148 at p.146 
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that the current system of civil remedies is not a sufficient deterrent in the easier, faster 

copying environment of the Internet. 

The White Paper has followed this line of reasoning. Probably the strongest precedent 

showing a need for this course of action was the case of LaMacchia.299 This case 

demonstrated a loophole in the law that was exposed by a pirate bulletin board that 

LaMacchia was operating. The board was split into two servers. The first server was for 

uploading data, while the second server was available for others to download data from 

it. The bulletin board was being used to distribute illegal copies of commercial software, 

including the WordPerfect 6.0 wordprocessor and the Excel 5.0 spreadsheet program. 

All software that was uploaded from the first server was transferred for download on the 

second server. LaMacchia was prosecuted for his obviously illegal activities (all up- and 

downloading had been done without the permission of the copyright owner, and 

therefore was an unauthorised reproduction under section 106 of the 1976 Copyright 

Act). However, he was prosecuted under US Wire Fraud law, because of an unusual 

loophole in US law. He had not profited from his activities (in fact he had not even asked 

anyone for any money) and therefore could not be prosecuted under criminal copyright 

infringement. S. 506 of the 1976 Act states: 

"Sec. 506. Criminal offenses 

(a) Criminal Infringement. - Any person who infringes a copyright 

willfully and for purposes of commercial advantage or private financial 

gain shall be punished as provided in section 2319 oftitle 18." 

As LaMacchia did not gain any commercial advantage or private financial gain, he could 

not be prosecuted under the Act. His subsequent prosecution for Federal Wire Fraud was 

thrown out on the grounds that the appropriate action for this offence was copyright 

infringement, something it had been established that LaMacchia could not be prosecuted 

for, and he escaped punishment. The problem demonstrated that copyright protection 

could potentially be ineffective against on-line Robin Hoods such as LaMacchia, as the 

299 US V LaMacchia 871 F Supp 535 (D Mass 1994) 
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likelihood of their having the assets to cover a ci viI damages claim would be unlikel y, and 

their lack of commercial motive would render them untouchable by the criminal law. 

This case was highlighted in the White Paper, as it was felt that this loophole at the very 

least had to be closed. The proposals that the White Paper put forward laid the criteria 

on retail value ofthe materials rather than profit-making intent of the infringer. Although 

on the one hand this could be seen as constructive, Litman argues against what she sees 

as the further erosion of users rights using the more severe criminal penalties: 

II 

the upshot of the recommendation in the Report is not only to 

constrict users' rights and privileges over copyrighted works in digital 

media, but also to make a variety of acts criminal that are not criminal 

today. 11300 

The issue has not arisen with regard to the DMCA; the Act has not enacted the 

recommendations ofthe White Paper. The DMCA has merely broadened section 506 to 

cover technical protection systems. 3D! 

This raises the question as to why it is now deemed necessary for infringements of 

copyright to be covered by criminal law where previously they were only covered by the 

civil law. The penalties involved in the criminal law are more severe (shown by the fact 

that the standard of proof is consequentially higher). It is probably easiest to answer this 

question by referring back to the digital agendas of the major copyright players in the 

US, large corporations with very valuable intellectual properties in creations such as 

Disney's cartoon characters. To a large extent, the copyright-owning industries are 

pushing for stronger protection in the face of a perceived threat to their intellectual 

properties, and governments are responding to this to a certain extent in the face of the 

veiled threats from the copyright owning industries that without this strong protection, 

there will be no content on the Internet, or at least no content with any value. This is 

300 Litman, ibid, at p.141. 
3D! DMCA, s.1204. 
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what the White Paper refers to as the 'full potential' of the Internet. However, as Litman 

points out, this argument is not necessarily true - the main difference between the 

Internet and more traditional media is the fact that there are more developed systems for 

sorting through content in the more traditional media. Such systems are only just 

beginning to emerge on the Internet, with the first of these being the search engines such 

as Altavista and Yahoo. 

It is questionable as to whether the criminal law is the correct tool to use for dealing with 

the problem presented by LaMacchia. Although it would be fairly effective in providing 

an incentive not to infringe in such blatant cases as this, one could also argue that faced 

with possible criminal sanctions, the grey areas of fair use would not be tested, and 

therefore the more high protection attitude of the copyright industry would be reinforced. 
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5.5 The US and the Digital Agenda 

The US system is a very interesting comparison with the EU approach to copyright law. 

The US and the EU both began examining the possible ramifications on the copyright 

system at similar times, and interestingly, since the WIPO negotiations leading to the two 

new international treaties, both have adopted the same approach to copyright laws, with 

varying degrees of success. Both concluded that the new information environment posed 

a threat to copyright owners. The fact that the copyright owners themselves were 

lobbying the governments quite vigorously for stronger protection is no coincidence. 

The US has now produced a major piece of legislation to cope with the perceived 

challenges, however, unlike in the EU, it has had a considerably rougher ride at the hands 

of the American people than the EU proposals have had from the citizens of the EU. The 

US has a firm tradition of defending the Constitution from laws which may be 

inconsistent with it, something which is not present in either the EU or UK systems, due 

to the lack of a single constitutional document. Through the Constitution, the US also 

has a definite tradition of copyright laws being predominantly for the public interest, 

rather than being a private right ofthe copyright owner; therefore it is a lot more difficult 

to argue that copyright owners rights should be strengthened without a compelling 

reason why this furthers the original copyright clause aim of furtherance of public 

education. The arguments for term extension, discussed above, are a particularly weak 

example of this, however, the proposals did make it onto the statute books. The 

copyright owners' reasons for seeking term extension has nothing to do with increased 

incentive for authors to create, and everything to do with the impending expiry of certain 

valuable commercial copyrights. It would not be at all surprising if the pattern were once 

again repeated in 20 years' time. 

The US has a more balanced approach to copyright overall, although as the DMCA has 

shown, it is still subject to the pressure of the commercial copyright lobby. This however, 

cannot be said to be by design; it is more by coincidence that the legislature is brought 

into check by the Constitution and by vocal public opinion. Whether the copyright law 
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in the new millennium will concentrate on the public or on the rights of the copyright 

owners will be shown by the insertion of any exceptions to the technical protection 

measures by the Librarian of Congress. The fair use principle that has served US 

copyright law well is under threat of extinction if the warnings concerning copyright and 

the digital agenda are not heeded. 

What this chapter shows is that the US law provides an important proof to the validity 

of the theory I have outlined as the central theory of copyright. The entrenchment in the 

Constitution of the principle ofthe public interest in copyright law has gone a long way 

towards achieving this, and it is also helped by the attitude of scholars in the US that the 

Constitution is the important and untouchable foundation to the law. It is also not 

encumbered by the added problems of trying to reconcile two styles oflegal tradition, 

which is where the EU law meets problems. Because the US system is the closest to our 

system in the UK, it is important therefore that finally the EU proposal is conforming to 

the same principles that have been followed in the US. The practical challenge in each 

case, however, is to ensure that the theory remains through practical application, and that 

means that it is not distorted again by the promotion of one party's interests. 
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6. The Practical Effect of Copvright on the Internet 

The practical problems involving emerging digital technologies and copyright law have 

been well documented
302 

and whereas up to this point this thesis has been concerned 

mostly with the theory behind copyright law and how it has evolved, it is also important 

to tie this to how copyright operates on a practical level, and to be able to tie the theory 

to the reality. This is important because although the legislature has enacted the law for 

one particular purpose, the reality of how this law operates may be different, and more 

importantly, may be different from the theoretical basis of copyright law. 

This chapter will therefore look at how the main aim of the law discussed in previous 

chapters meets with the practical reality of how the law is being used. The way that the 

law is perceived and how people react to it is important when comparing how the law 

was intend to operate. 

This will also include an examination of technology as a copyright law tool. Technology 

is increasingly being used as an aid to copyright, or to replace it altogether. In this way, 

the technology is used to fill the gaps that copyright owners perceiveJ03 are being left by 

copyright law, and in this way, are increasingly using self-help measures. The important 

question therefore that comes from this is whether there are gaps in copyright law, and 

therefore should the law be attempting to close these loopholes? This will involve an 

examination of the main technologies being used, and look at whether they are operating 

outside the established role of copyright. 

Secondly, it is also important to examine the perception of the law. There are several 

examples of how the law is being applied, which are not in line with the theories that 1 

have discussed in previous chapters, and therefore they also have an important bearing 

on this particular issue. 

302For example, see lengthy discussions in earlier chapters. . 
3031 use this phrase because increasingly it appears that the gaps be~g filled ar~ 

not necessarily a legitimate part of copyright law, but are part of the copynght owners 
perceptions as to what they should be allowed to restrict. 
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6.1 Systems of Technological Protection 

Much has been made ofE.C.M.S. (Electronic Copyright Management Systems) and their 

role with regard to copyright. The major reforms to copyright law in both Europe and 

the US have both addressed the issues raised by the use of technology as a tool for 

protecting copyright,304 however, both have been deliberately vague with regard to 

specific technologies. 305 This has been in order to allow for the development of 

appropriate technologies, but also to allow the law to keep up with the pace of 

technological change, as this has been a major flaw of copyright law throughout the 20th 

century. However, the key ingredient in use of technology is enforcement. This has been 

the major concern of copyright owners over the past few years and technology has been 

seen as being able to address the problems of how to enforce digital copyright. Rather 

than being the holy grail that some hope it will be however, there are problems associated 

with this technology that need to be addressed in considering its appropriateness as a 

copyright protection tool. 

Types of ECMS 

Under the new reforms in the EU and US, ECMS technologies are defined as follows: 

DMCA 1998 s.1201(a)(3): 

"(B) a technological measure 'effectively controls access to a work' ifthe 

measure, in the ordinary course of its operation, requires the application 

of information, or a process or a treatment, with the authority of the 

copyright owner, to gain access to the work." 

Copyright in the Information Society Directive COM(1999) 250 final, Article 6(3): 

304See the Digital Millennium Copyright Act 1998 s.l 03, and the Copyright and 

the Information Society Directive, Articles 6 & 7. 
305Both cite encryption merely as an example. 
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"The expression "technological measures" as used in this Article m , eans 

any technology, device or component that, in the normal course of its 

operation, is designed to prevent or inhibit the infringement of any 

copyright or any right related to copyright as provided by law or the sui 

generis right provided for in Chapter III of European Parliament and 

Council Directive 96/9/EC." 

Further, to break or 'crack' this protection is defined as follows: 

DMCA 1998 s.1201(a)(3): 

"(A) to 'circumvent a technological measure' means to descramble a 

scrambled work, to decrypt an encrypted work, or otherwise to avoid, 

bypass, remove, deactivate, or impair a technological measure without 

the authority of the copyright owner" 

Copyright in the Information Society Directive COM(1999) 250 final, Article 6(3): 

"Technological measures shall be deemed "effective" where the access or 

use of a protected work or other subject matter is controlled through 

application of an access code or any other type of protection process 

which achieves the protection objective in an operational and reliable 

manner with the authority of the rightholders. Such measures may include 

decryption, descrambling or other transformation of the work or subject 

matter." 

As well as these schemes aimed at protection, there are also those purely aimed at 

labelling or tracing works for the purpose of management, and is defined as follows: 

Copyright in the Information Society Directive COM(1999) 250 final, Article 7(2): 

"The expression 'rights management information' as used in this Article, 

means any information provided by rightholders which identifies the work 

or other subject matter ... the author or any other rightholder, or 
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information about the terms and conditions of use of the work or other 

subject matter, and any numbers or codes that represent such 

information. " 

Article 7 provides protection against unauthorised removal of such information. A very 

similar (and more verbose) definition concerning rights management information is also 

contained in the DMCA 1998 at s.l202(c). 

Because, as mentioned above, these are intentionally wide definitions, there is enormous 

scope for different technologies aimed at protecting against copyright works. The aim 

here is to discuss the new technologies, and discuss their practical effect upon copyright 

law and its rationale. A qualitative discussion of implementation by different bodies is out 

of the realms of this thesis. 

As suggested by the two definitions provided by the law reforms, the types of systems 

involved split into systems of protection and systems of identification. It is possible to 

combine the two, however the two types need to be looked at separately as they each 

have separate effects. 

(a) systems of protection 

Systems of technical protection generally have one aim - to prevent access to a work. 

This is now increasingly being seen as the most straightforward way of protecting digital 

copyright works, but the act of preventing access compared to the rights given by 

copyright law is problematic, as mentioned earlier in this thesis. 

There are generally two accepted ways of doing this; password or restricted access to 

a server containing the data is one way, the second way is the much publicised 

cryptography solution. 

(i) password access 
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The simplest way of preventing an infringement of copyright is to restrict access to the 

work only to certain users, or only once that work has been paid for. It can be achieved 

either through encryption technology using secure HTTP, or through restricting access 

to those computers with IP addresses which fall only within certain ranges (as with 

company and university Intranets). 

Indeed, this is now an established method of selling software over the Internet; whereby 

a piece of software will be retrievable from a secure website only once the amount due 

has been paid by the customer. Protection of copyright works is just one of a multitude 

of uses that password protection can be put; however, the main disadvantage that it has 

ifused in its simplest form is that it is rather a sledgehammer approach to protection of 

copyright. Copyright is a bundle of exclusive rights; password protection provides only 

one restriction, that of access control, which covers all of the rights protected by 

copyright. Unfortunately it also covers a lot of other acts that are not covered by 

copyright, because of the blanket approach it takes. The protection also depends on the 

security of the website in question. Because copyright issues go further than just initial 

protection, it is not really a viable solution on its own. Other issues such as unauthorised 

reproduction by a person once the copyrighted work has been bought or rights clearance 

for uses of the work that require permission are not dealt with. Keeping the data on the 

server and only allowing access to it also has issues; what happens in instances where the 

server goes down, or during busy times on the Internet? The issue of what happens when 

a 'publisher' considers it is not viable to keep a work on the server also needs to be 

considered. The fact that this solution is not being considered as a primary means of 

copyright protection indicates that it is not a realistic option. 

(ii) encryption 

Cyptographic technology has been viewed over the past few years as the number one 

solution to security issues, and indeed can prove to be a very useful business tool. 

Companies have a whole range of security issues which can be addressed through use of 

encryption, most notably trade secrets and confidentiality. Encryption technology grew 
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out of research by the military, and so its first use is as a method of m l' t . . a n ammg secure 

communication, and has been for many years.306 

The main uses of cryptography have been identified as follows: 

"- the protection of privacy, both in communications and in stored data, given the 

increase in the prevalence, sophistication and reach of hackers' , 

- the enforcement of intellectual property rights (such as the copyright in materials 

published on or broadcast over the Internet or otherwise. For example, satellite 

broadcasters encrypt the signal (albeit using relatively weak, analogue encryption 

systems) to ensure that only those receivers who have paid for the proper unscrambling 

equipment can receive their programs); 

- business and financial information of all kinds, with particular regard currently being 

paid to the prospects of electronic commerce, of which great things are hoped. Examples 

include: 

- banks 

- secure hypertext transfer protocol, to restrict access to parts of websites; 

- public safety (political and special interest groups tend to use encryption); and 

- national security (the need for secure communications with agents and 

representatives in foreign countries). ,,307 

The national security aspect of encryption was the primary reason for its creation, but on 

a personal level this can also serve to protect a person's privacy, something which has 

caused alarm amongst law enforcement agencies throughout the world, as quite strong 

encryption is now available to anyone with a computer thanks to the efforts of Phil 

Zimmerman and his PGP (Pretty Good Privacy) program. Also, with the creation of the 

DES308 standard for encryption, and the more recent addition of the stronger Triple-DES 

306 A prime example of this is the Enigma coding machine used by Germany in the 

Second World War. 
307Brazell, L. (1999). "Electronic Security: Encryption in the Real World." 

European Intellectual Property Law 21(1): 17-27 
308Data Encryption Standard 
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(done by encrypting data three times over) has meant that encryption is also readily 

available to businesses too. 

The attraction of encryption is in its strength; although there is no such thing as an 

unbreakable code, generally even the 56-bit encryption will take a reasonably large 

amount of computing power to break, as it requires the person attempting to break the 

code to try every single one of billions of codes. 

However, copyright protection is another application for encryption, even though this 

was not the primary consideration when it was created. Again, the emphasis is upon 

preventing access to the work, but rather than hiding the work behind a firewall or on 

a password-locked server, it can be transferred via open networks. However, unless the 

key to unlock the work is also obtained, then essentially the work is useless. 

There are several different types of encryption in use. Standard private key encryption 

requires one key which encrypts and decrypts the data. This presents problems with the 

key being intercepted, but is generally acceptable in situations where the key is to be used 

once and then discarded, with a different key to be used next time. Public key encryption 

requires two keys, a public key which is given to others and sometimes even published, 

and a private key which is kept by the user and not disclosed to anyone. Once a message 

has been encrypted with the public key, it can only be decrypted by the private key, and 

vice-versa. This type of encryption therefore has two uses - either for encrypting private 

or copyrighted information, or when used in reverse, it can be used as a form of digital 

signature, as once something has been decrypted with the public key, then it is 

established that only the private key could have encrypted that data. As long as the 

security measures aimed at protecting the private key from disclosure to a third party are 

sound, then it is a reasonable premise to assume that the data came from that individual. 

Unfortunately the amount of computing power needed for public key encryption is far 

greater than that needed for private key encryption. A combination of various types of 

encryption can therefore provide the solution needed, for example, digital envelopes, 
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which are a combination of public key encryption to encrypt a 'once only' key, which 

will then unlock the work. An example of this is IBM's Cryptolope, which does this. 

To add to the strength of the security, the longer the key, the more difficult it is to break 

the encryption, with very protective users using keys thousands of bits long as computers 

get faster and cracking times come down. 

Use of encryption therefore appears to be a very simple and elementary way of 

protecting digital copyrights, but there are problems. Whereas normally it is the 

copyright owner who will have to sue if a user is performing one of the restricted acts 

not covered by an exemption: 

"In the digital world, the function of an exemption system will be 

completely different. If any act of reproduction or communication of a 

copyrighted work is inhibited by technological protection, the user will 

have either to sue the rightholder for enabling him to exercise his 

exemption (for instance for research, education, criticism purpose), or to 

deploy some skill for circumventing the technical measure. ,,309 

Therefore in reality, although the encryption is only intended to protect the rights granted 

by copyright, the reality is that the protection can and will go much further, and the 

mistrust that rightholders place in users that they feel they need such strong protection 

should be returned by users not believing that the copyright owners will not try to push 

their rights further. 

This is further strengthened by the law reforms discussed in previous chapters; there are 

now legal safeguards in place to prevent the circumvention or manufacture of devices for 

circumvention of technological protection. Although put in place to avoid widespread 

309Dusollier, S. (1999). "Electrifying the Fence: The Legal Protection of 
Technological Measures for Protecting Copyright." European Intellectual Property 

Review 21: 285-297 at 292 
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piracy and to allay the fears of the copyright owners, the effect that this has in reality is 

that if there is a lawful use that someone wants to make of a copyright work but cannot 

because ofthe technological protection, then, as mentioned above, they will have to take 

legal sanctions, something akin to reversing the burden of proof in court cases. The 

ability to exercise the exemptions built into copyright law will be restricted to those who 

can break the encryption themselves, a very small group indeed. The effect therefore of 

technological protection, and, more importantly, the laws in place to protect them will 

be the strengthening of the copyright owners rights, and an upset in the balance of 

copyright law. 

(b) systems of identification 

There has been much research and development of identification systems, particularly in 

the EU. Such systems do not rely on preventing access to copyrighted works like the 

technological protection systems, but are more aimed at providing information for rights 

clearance or tracing the source of unauthorised copying. One such example is the 

IMPRIMATUR project, which is concerned with digital watermarking systems. 

The law provides protection for information contained in a copyrighted work concerning 

the identity of the author, or of the work. This can be done simply by attaching the 

information, however, the concerns are that with a digital copy, it is very easy to 

seamlessly remove such information. Despite the law laid down prohibiting removal, 

there has been research into ways of embedding such information into digital works in 

such a way that it cannot be removed, or in some cases cannot be detected by anyone 

other than the rightholder. Watermarking is one such way, and the IMPRIMATUR 

project examined the methods of watermarking. There were several uses that the project 

identified for watermarking: 

(i) image protection by visible watermarking 

(ii) image protection for authentication (image marking) 

(iii) tracing the source of unauthorised copying 
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(iv) demonstration of ownership 

(v) identification of misappropriator 

Watermarking technology faces the same issues as many other forms ofECMS; "digital 

watermarking is rather a new discipline, therefore its intrinsic limits are not well 

understood yet. 11310 The project identified the following limitations to the project: 

(i) we do not know how many bits can be hidden 

(ii) a blind image watermarking algorhythm which is really robust does not exist yet 

(iii) in many situations, owners can erase the mark 

Nevertheless, the potential use for watermarking technology is very wide: 

(i) blind vs non-blind 

A non-blind watermark would require the original work as a comparison against the 

work in question. Such use ofthis type of watermarking would be to authenticate a work 

to ensure it was genuine or had not been altered. 

(ii) public vs private 

Private watermarking embeds the datu in a document or picture in such a way that it is 

only detectable by authorised users. Public watermarking allows anyone to detect the 

watermark, although depending on whether the information is encrypted or not will 

dictate whether the watermark can be read. Because private marks are not easily 

detectable, they are more robust and therefore less likely to be removed (which is a 

concern of copyright owners). On the other hand, public watermarks have the advantage 

of putting any users on notice concerning the terms and conditions under which the work 

may be used. This is important because of the difference in uses that authors allow their 

works to be put. 

310IMPRIMATUR report, p.8 

238 



(iii) readable vs detectable 

The difference between a watermark being readable and being detectable would depend 

on whether the data contained within the mark were encoded, for example through 

encryption. Such an approach would be preferable in situations where the information 

is private, or alternatively to prevent it being forged or edited in some way. 

Combinations of each of these approaches can serve different purposes. For example, 

information that the copyright owner wishes the user to read regarding his use of the 

work will need to be both public and readable, whereas data concerning the identity of 

the original purchaser (for the purposes of tracing the source of infringing copies, for 

example) will need to be private, and possibly also encrypted. Each use has its 

advantages and disadvantages, however: 

"In order to be useful, a digital copyright protection system, in fact, does 

not need to be perfect, it only needs to reach a degree of protection 

which is high enough to make it convenient to distribute data in digital 

form, regardless of the possibility of losing some revenues because of 

copyright infringement."311 

However, rather than providing a single solution to the watermarking question, the 

IMPRIMATUR project was aimed at promoting digital watermarking, demonstrating its 

possibilities, and fostering interoperability between systems for ease of use: 

"The IMPRIMATUR project has a number of strands: 

_ To collect ideas and views about current developments in the area of 

Electronic Commerce for Content. 

_ To try and build consensus about the future development of electronic 

copyright management systems. 

311IMPRIMATUR report, p.9 
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- To demonstrate some of the features of an Electronic Copyright 

Management System by building and trialing a demonstrator. 

- To pUblicise and promote the project results. 11m 

In demonstrating the system, the project has run several trials in various formats. The 

four trials documented in the report were: 

• 

• 

• 

• 

Digital Image Protection Trial - still images 

By-Line - text (short articles) 

MusicTrial - music (single tracks) 

Virtual Market Place Feasibility Study - still images 

Although copyright management and rights clearance were an important part of the 

study, they were not the only aspect of the trials. In order to build working trials, there 

were several systems that needed to be incorporated together: 

1. Content delivery/verification 

2. Rights clearance 

3. Payment systems 

4. Client verification 

This fact has been a major theme of several systems that can be used for rights 

management; often the primary aim was never to protect or manage intellectual property 

rights, but this has proved to be a very useful ancillary use for the technology. For 

example, encryption technology was designed for privacy and security purposes, and 

other systems that have been designed for filtering or censorship purposes have also 

proved to be useful for protection of IPR. 

One example of this is the PICS (Platform For Internet Content Selection) system, which 

is primarily aimed at filtering Internet content. The intent with this system was to prevent 

312IMPRIMATUR WP5 Trials Report, p.2l 
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children from accessing content deemed unsuitable for them, and is administered by the 

W3 Consortium. The documentation coming out of the project acknowledges its 

usefulness in IPR management: 

"Intellectual Property Rights Management using a meta-data system to 

label Web resources with respect to their authors, owners and rights 

management information. ,,313 

Through the use of meta-tags contained at the beginning of the document, the system can 

identify the rights owner and any relevant rights management information contained in 

the meta-tag. However, "this is only one piece of the intellectual property protection 

puzzle, since it offers notification but not enforcement. ,,314 However, as again this system 

is one of specifications rather than a particular working program, the developers are open 

concerning its uses, which it predicts will be able to fulfill roles such as privacy 

protection and online journal publication, as well as IPR protection. 

Law vs Technology 

Currently, as mentioned above, there are a number of different schemes which can be 

used either to support or replace copyright law. The issue that should be focussed upon 

concerns the difference between the operation of the law and the technology, as the 

difference in the way in which each operate has a practical bearing on the application of 

the system of copyright as it stands after the reforms. 

a) technical protection 

The most significant aspect of the majority of technological protection systems (those 

covered by Article 6 of the European Directive) is access control. Whereas the law is 

3l3Resnick, P. (1999). "PICS, Censorship and Intellectual Freedom FAQ." 

.http://www.w3.org/PICS/PICS-FAQ-980126.htm 
314Resnick, P. and 1. Miller (1996). "PICS: Internet Access Controls Without 

Censorship." .http://www.w3.org/pub/www/PICS/iacwcv2.htm 
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concerned with control of copies, the technology is concerned with control of access. 

One possible reason for this discrepancy is the perception that with digital technology, 

once something can be accessed, it can be copied. (Whether it will be copied is a 

different matter, but to copyright owners appears to be a rhetorical question). However 

useful access control may be at enforcing the rights contained in copyright law, its main 

problem is that it goes much further than this, and rather thanjust restricting those rights 

which are reserved exclusively by the copyright owner, it prevents many legitimate acts 

as well. Access is not a right restricted by copyright, on the contrary, looking back on 

earlier chapters, access is a core purpose for having a copyright law in the first place. The 

effect that the application of strong technical protection has is a strengthening of the 

position of the copyright owner, on top ofthe rights granted by copyright. Therefore it 

is easy to see how the balance of copyright between owners and users is disturbed by this 

use of technology. 

b) rights management systems 

The use ofERMS is different from technological protection systems mentioned above. 

Whereas technical protection is aimed at curtailing infringements (and therefore possi bl y 

works from the assumption that the vast majority of users will infringe given the chance), 

ERMS is aimed more at rights clearance, and the verification and identification of copies. 

The difference between the two systems goes beyond their separate treatment by the 

relevant legislation. Each will have a different effect upon the way in which copyright law 

will operate; whereas ERMS is a more passive system (collecting data, providing 

information about rights clearance and providing evidence of possible infringement), 

technical protection schemes are active systems, acting as prevention of any possible 

infringement. 

Each attempts to help with the process of the operation of copyright with regard to 

digital technology, however technical protection poses a real danger of upsetting the 

balance of copyright due to its inability to distinguish between illegal uses of copyright 
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which should be prevented, and legitimate fair use. Because of this, it provides a problem 

of maintaining fair use as part of copyright law that is enforced by technical protection. 
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6.2 The Practical Effect of Law Reforms 

The use oftechnology is not the only consideration when examining the practical effect 

of digital copyright. The way in which the law reforms are being used is also important. 

There are various important effects that the new laws will have, or in some 

circumstances, are already having. 

For example, the UK Shetland Times case has shown a situation where the law has been 

used in a way that it was not originally intended for - the definition of Cable Programme 

Service was applied to an Internet newspaper, in a situation where the law was clearly 

not intended to deal with the issues in the case at hand. 

The Digital Millennium Copyright Act 1998 

As the DMCA has been in force since October 1998, it is interesting to see what the 

likely effects are of the legislation. A prime example of how this law has been applied in 

practice is with regard to the law relating to Internet Service Providers (ISPs) contained 

in s.202 of the DMCA, which placed a new s.S12 into Title 17 of the US Code. 

This law was intended to limit the liability ofISPs after several high-profile cases in the 

US threatened to make ISPs liable in situations where their users were committing illegal 

acts. The need for the limitation of such liability can be seen by examining their role. ISPs 

control the access and portals to the Internet, and therefore all user access (or at the least 

a large portion of it). The law contained in the new s.S12 came as a result of the liability 

problems raised by the cases preceding the 1998 Act. 

(i) Religious Technology Center v Netcom Online 

This was the main case concerning ISP liability and involved the Church of Scientology 

(under its parent organisation, RTC) against Dennis Erlich, one of the Church's most 

vocal critics, his ISP, Thomas Klemsrud, and the parent ISP company, Netcom Online. 
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RTC were essentially claiming that in placing extracts of their teachings on the Usenet 

newsgroup alt.religion.scientology, Erlich was infringing their copyright and trade secrets 

in the works in question. They also chose to sue Klemsrud and Netcom as contributory 

infringers for refusing to comply with their requests to terminate Erlich's Internet access. 

Their reasons for this refusal were stated in the case: 

"Klemsrud requested proof that the Church owned the copyrights in the 

works posted by Erlich; the Church refused. Netcom denied the Church's 

request altogether, citing the administrative difficulties in pre-screening 

Erlich's messages. ,,3\5 

The problem regarding the liability of the ISP in this case was clearly identified - the high 

volume of messages coupled with the fact that most messages were processed through 

the server by an automated process made it very difficult if not impossible to screen 

messages posted for illegal content. RTC were attempting to establish that the ISPs 

should be held liable because they should be monitoring, and that lack of knowledge of 

infringement should be no defence, and should remove content where there was a 

suspicion that it was infringing or illegal. The court's conclusion however, was as 

follows: 

"The court noted that the plaintiff s theory of infringement, if extended 

to its logical limits, implicates any other Usenet participant that without 

any human intervention merely receives a posting, copies it for its 

subscribers and forwards it to other Usenet participants. The court 

refused to extend liability to service providers that act as a conduit of 

information. ,,316 

315Hails Jr., R. L. (1996). "Liability of Online Service Providers Resulting from 
Copyright Infringement Performed by their Subscribers." European Intellectual Property 

Review 18(5): 304-306 at 304. 
316Hails Jr., R. L. (1996), ibid, at p.304. 
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Had this case been decided the other way it would have had implications for issues such 

as freedom of speech and fair use of copyrighted works, as it presented the possibility 

of shutting Internet access with the mere suspicion of infringement. 

However, what the case did was to lay down the principle that the nature of the ISPs 

involvement would determine their liability, and that there were situations where an ISP 

would not be liable. An ISP could be contributarily liable: "IfNetcom had knowledge, 

it sufficiently assisted Erlich in the public distribution of the infringing messages to be 

liable for copyright infringement. ,,317 Therefore any ISP who actively involves himself in 

an editorial or review process as part of administering their server would hold themselves 

to be contributarily liable. ISPs would be safe in adopting a "hands off' approach to 

messages that passed through their servers, as they would not have knowledge of any 

infringement occurring. The decision here was fairly favourable towards ISPs as most 

servers operate by means of automated process, with no real human involvement, as this 

is realistically the only way in which this can be achieved. 

(ii) The New Law 

Because of the issue that arose regarding the liability ofISPs, this has eventually led to 

Title 2 of the DMCA. Originally a bill on its own, it is referred to as the Online Copyright 

Infringement Liability Limitation Act. The legislation was intended to clarify the issue of 

liability with regard to ISPs, laying down clear boundaries between the activities that do 

and do not carry liability. 

The key issues concerning the new law are: 

1. 

11. 

111. 

IV. 

Transitory digital network communications 

System caching 

Information residing on networks at the instruction of users 

Information linking tools 

317Hails Jr., R. L. (1996), ibid, at p.305. 
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There are several common requirements in all the above instances for escaping liability 

for copyright infringement. 

Knowledge 

Lack of knowledge is a key provision which has been carried through from the case law

if the ISP did not have knowledge of a user's infringement, then it is not possible to act 

to remove the infringing information, and an inequitable burden on ISPs to expect them 

to shoulder liability in such situations where they could not be expected to know of 

infringing activity. 

The issue is particularly important to ISPs because of the nature of the systems that they 

administer. Hundreds of messages and pieces of data pass through servers every day, and 

it is unrealistic to expect all ISPs to exercise editorial control over all traffic due to the 

sheer magnitude. Without the requirement of knowledge, ISPs would have to exercise 

more control, the result being a reduction in network traffic, compromising the 

advantages of use of the Internet (for example, speed). Although there are advantages 

to requiring ISPs to control what passes over their servers, it is an unrealistic burden and 

is far outweighed by its disadvantages. 

Automated Process 

In a large number of cases, Internet traffic proceeds through servers and portals not 

because of human intervention from an Administrator, but through an automated process 

which is part of the normal function of the server. There are some listservs and 

newsgroups that are moderated (such as CNI-Copyright@cni.org, for example) where 

messages are checked and edited by a human moderator, but compared with the overall 

volume ofInternet traffic, these are in the minority. Imposing such liability would lead 

to manual operation, which would complicate operation of the Internet, rather than 
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providing legislative clarity. This is important because often traffic is taken not through 

choice, but because of the cooperative manner in which the Internet functions. 

Copies Not Retained 

Again, this is to avoid liability problems with transient Internet traffic passing through 

computers. If the data is only there for a small period oftime, sometimes even seconds, 

as opposed to the computer acting as an archive, it would be unreasonable to expect to 

argue there should be liability for this content. 

Removal of Infringing Items 

All of the above provisions form part of a well-rounded approach to establishing 

situations in which an ISP would or would not be liable, and are fairly common-sense in 

their approach. However, this last requirement is one in which there are problems. The 

law requires the removal of infringing items from servers once the ISP has knowledge 

that items contained on his server are infringing. The issue, however, is more complex 

than it first appears. What needs to be asked is whether the person making the accusation 

needs to conclusively prove his accusation (which may take time) or whether the data 

should be removed immediately, subject to the user proving it is not infringing in order 

to have the data restored. Section 512(c)(C) exempts an ISP from liability ifhe: 

"Upon notification of claimed infringement as described in paragraph (3), 

responds expediously to remove, or disable access to, the material that 

is claimed to be infringing or to be the subject of infringing activity." 

Pargraph (3), mentioned above, makes no mention of situations where the issue of 

whether an infringement has taken place318 is in dispute. Added to this is the phrase 

"notification of claimed infringement" whose language tends to suggest that conclusive 

318For example where the alleged infringer is claiming to be making a fair use of 

the work. 
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proof of infringing activity is not required, but merely a claim. Therefore one must 

assume that 'take down' is required immediately, and that any disputes have to be 

resolved after the information has been removed. Add this to s.512(g)( 1), which reads: 

""Subject to paragraph (2), a service provider shall not be liable to any 

person for any claim based on the service provider's good faith disabling 

of access to, or removal of, material or activity claimed to be infringing 

or based on facts or circumstances from which infringing activity is 

apparent, regardless of whether the material or activity is ultimately 

determined to be infringing." 

The service provider's position is therefore unique. On the one hand, an ISP risks liability 

if it does not "respond expediously" to "claimed infringement" and remove or disable 

access to data. On the other hand, the ISP escapes liability for "good faith disabling of 

access" in the event that it is established that the data is not infringing and the user in 

question applies to have that data reinstated. In practice, it is clear from this that this 

engenders in ISPs a culture of 'delete now, ask questions later' and uses ISPs to place 

an accuser in a much stronger position in the event of a dispute. This is because it places 

the burden on the alleged infringer to initiate proceedings in order to establish that their 

data on the ISPs server is not infringing. There is much potential therefore for abuse of 

the situation - the process itself has the potential to be used, for example for anti

competitive reasons. The procedure has the potential to be fundamentally unjust, because 

ofthe reversal of a burden of proof - the onus is on the alleged infringer to disprove the 

allegations in order to have his data reinstated. Therefore although the primary aim of 

this legislation is to provide solutions to the problems ofISP liability, in practice, it is 

also creating problems of its own. 
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6.3 Conclusion 

The overall question that this chapter is focussed on concerns the practical effect of the 

copyright reforms either will have, or are already having. Throughout this chapter, a 

common theme has emerged concerning how copyright law has evolved, regarding the 

balance of copyright law between the interests of copyright owners (specifically the 

copyright industry) and the users of copyright works. 

Because of the way in which computer technology allows infringement, this has made 

copyright owners more mistrusting of Internet technology and very protective of their 

works; probably more so than they have been previously. This has resulted in the use of 

more self-help remedies in addition to the copyright law. It has probably also led to the 

recent increase in copyright term in the US. 

These forms of self-help have been dominated by use of technology to prevent 

unauthorised use of copyright works, however their main feature has been that they are 

much stronger than the copyright law they are designed to enforce, particularly access

control technologies such as encryption. The use of such technologies is now inevitable, 

and in fact the copyright owners should be able to protect the rights granted to them by 

copyright law. 

However, because of the disparity that exists through use of technology in lieu of 

copyright law, and the strength of protection offered by technical protection, it is 

important to ensure that the balance that exists in copyright law is maintained. 
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7. Conclusion 

Anglo-US Copyright and the Challenge of Digitisation: Maintaining the Balance 

of Copyright Principles 

Commentators argue that modem copyright law has been stretched to the limit. Some 

argue that digital media has either caused it to be irrelevant or in need of a serious 

rethink. However, it is my contention that copyright is merely misunderstood at a 

fundamental level, and that ifits core purpose and rationale and application are explored, 

then it is far easier to see the relevance of copyright in the modem age. 

The Historical and Philosophical Approach 

The approach that has been taken to analyse copyright and its core meaning has been a 

historical and philosophical one. Copyright itself can be traced back to 1710 with the first 

Copyright Act in the UK, and its roots can be traced back even further than this. The 

development of the law over the past three centuries therefore can give an important 

indication of where copyright is going. The approach is essentially a 'back to basics' one, 

as copyright is being asked to deal with more and more complex issues in new media. 

Copyright has essentially been treated as a 'catch all' right: Where there is a doubt as to 

how to protect potential intellectual property, traditionally the answer has been to tum 

to copyright. 319 

The question is, therefore, what has history shown about copyright? There are several 

important issues that have arisen. Firstly, it has been firmly established that copyright was 

not created for the publishers. Analysis has shown in the early chapters of this thesis that 

far from it, the right was intended to curtail the monopoly of the publishers from 

reoccurring and perpetuating itself. An Act' for the Encouragement of Learning' rather 

than for the protection of the livelihoods of the printers. 

319 Arguably, patent law has had to cope with biotechnology patents, but over the 
past century, far more categories have been added to copyright law. 
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However, once this Act was in place, it merely started the debate on the purpose and 

direction of copyright protection, rather than settling it, as was the purpose. Several key 

events in UK copyright history have provided signposts as to the purpose of copyright. 

Firstly, the case of Donaldson v. Becket in the 18th Century established in the precedent 

of the UK courts that copyright was of limited term, and not a perpetual right to be 

enjoyed by the publishers.320 

Secondly, although successive Acts had begun to extend the length of copyright 

protection, Talfourd's Act of 1842 was a defining moment because for the first time it 

tied the term of extension to the life of the author. This proved significant because it 

went against the image which had been propagated throughout the previous century, that 

the important party in copyright was the publisher, and it was he who needed protection 

from others to protect his livelihood. With the entrance into the debate of authors such 

as Wordsworth, the author was firmly established as an important part of the copyright 

debate. 321 

Thirdly, the establishment of the fair use doctrine in the US and 'fair dealing' in the UK 

has provided that the place of the user is also important in the copyright debate. This 

doctrine has arrived relatively late into the debate, although this can be attributed to the 

fact that such a doctrine was not necessary in earlier centuries, where the term of 

protection of copyright was relatively short, and was restricted to relatively few 

categories of works . The 20th Century has seen the rapid expansion of copyright both in 

length (now life plus 70 in Europe and the US and in scope (the rapid proliferation of 

new media throughout the 20th Century has seen many new categories added to what 

essentially began as a right for books). Fair use is part of the established principle that 

copyright is limited not only in time, but also in scope, and is not a monopoly per se. Not 

320 Although the arguments in court were aimed at establishing a ri?ht in 
perpetuity for the author, because of the way in which copyright was sold to pubh.sher~, 
and the fact that it was evident that the publishers were behind the action in questIOn, It 
was evident who ultimately would benefit from such a perpetual right. 

321Authors' previous silence on the matter had been attributed to an apparent 
unwillingness for self-promotion in the matter. 
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all uses of the work are restricted, and therefore not all uses are an infringement of 

copyright. This is important because to argue otherwise would cloud the question of 

copyright as a limited right, and would point more towards the arguments of copyright 

as an absolute monopoly. 

However, the historical development is not the only consideration. The study has also 

examined the philosophical underpinnings of copyright. Such an approach is important, 

because it is not only important to establish how the law has developed, but also to 

reinforce this with logical argument as to the rationale of copyright, and therefore what 

it is trying to achieve. Historically, this has involved debate between two points of view; 

the natural right perspective, and the statutory grant perspective. In fact, this debate was 

being fought out as early as the Donaldson v. Becket case in the 18th century. The 

philosophical debate, which I have discussed in great detail in chapter 3, surrounded two 

central arguments, firstly that copyright works belonged to the author by virtue of the 

natural right that they have over them, due to their being either an expression of an 

author's personality, or attaching to them because of the labour put into their creation 

and therefore theories of natural justice dictating that they are deserving of reward.322 

The second argument was that copyright was merely a statutory limited grant, in 

existence to promote knowledge and learning amongst the public, and therefore any 

notion of natural rights should be discounted. Such arguments are based on the right of 

the legislature to make law on the subject, and because ofthis, they were free to impose 

any term of protection that they wished. In the US, this was backed by the existence of 

a constitutional clause granting limited monopoly for intellectual property rights for this 

public educational purpose. This argued that any rights granted to the author were 

limited and secondary to the public's interest. The way in which such publication was 

encouraged was by economic reward for publication, through making profits by selling 

one's work. 

322Based on the property theories of Hegel and Locke respectively. See Chapter 

3.2 for discussion of this point. 
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Each ofthese polarised views have their problems. The theory of natural rights logically 

leads on to the argument that ifit is the author's property, then it remains his until such 

a point that he may choose to alienate it, but if it is his property, it is his property in 

perpetuity, in line with the theory of other forms of property. This has the effect of 

allowing the author an unlimited monopoly in the work, something which goes directly 

against the public interest arguments of the other side of the debate, as the author can 

operate independently of the public interest, and therefore any desire to advance public 

knowledge, for example by others further developing the work, is frustrated. Equally, the 

theory oflimited grant also has its drawbacks, if viewed in an extreme position. Because 

the encouragement to create is economic, then the extreme states that copyright can be 

reduced to an economic right to receive reward for one's work. Any artistic interest an 

author may have therefore is negated. In the same way that the theory of natural rights 

considers only the author, the theory of statutory limited grant only considers the public 

interest. 

The conclusion that can be drawn from this therefore is that copyright in either ofthese 

forms is not entirely satisfactory. However, because they are on opposite ends of a 

spectrum, then it is possible to argue that the solution lies in compromise. This 

compromise is how modem copyright should be seen, and therefore, the basis upon 

which any reform should be based. Copyright is a fine balance between the interests of 

the author as creator of a work, and the public as beneficiaries of education resulting 

from the creation of the work. The significant points of development of copyright 

mentioned above demonstrate this fact: firstly authors' interests were symbolised in the 

fact that the term of protection is anchored to their lifespan, and not the date of 

publication, and secondly, the public's interest is established through fair use doctrine, 

which establishes their right to education through certain uses of the copyright owner's 

work. Such balance between the parties can be demonstrated throughout copyright law: 

the term of protection is limited in the public interest, and the fair use doctrine is limited 

in order to allow the author to gain monetary reward for the copyright work he has 

created. This balance has been established at the highest possible level, as the 'Three Step 
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Test' is a central feature of both the Berne Convention and the WIPO Co . ht T pyng reaty, 
establishing a public interest, but not at the unfair expense of the author. 

Current Copyright Reform and the Balancing Theory 

As has been discussed in previous chapters, there has been reform of copyright law both 

in the EU and the US over the past few years. This has mostly been sparked by a mixture 

of the recognition of problems presented by new media, and the enactment of a new 

international protocol in the shape of the WIPO Copyright Treaty and WIPO 

Performances and Phonograms Treaty. Because of the complexity of the issues, this 

reform has been a prolonged process, in fact at the time of writing, the legislative process 

in the EU has still not provided a final version of the Copyright and the Information 

Society Directive.323 

When analysed in the light of the theory outlined above, it is interesting to note the 

development of each of the pieces of legislation.324 Each has presented competing 

interests in the legislative debate. The stakes have raised over copyright because of the 

implications of new media on copyright law, because of what computer technology 

allows each side to do, their position has become more and more important. The 

copyright owners' concerns are over the ease in which the copyright users can copy their 

works with computer technology, and the copyright users' concerns are over the way in 

which the copyright owners are erecting electronic 'fences' around their works. The way 

in which problems have arisen in the law reform process has been because of a failure to 

recognise or to address the issue of balance and its importance in a healthy copyright law. 

The way in which the law has progressed in both instances is interesting. Each proposed 

piece of legislation started from a point which favoured the copyright owners over the 

323The latest version was outlined in a communication to the European Parliament 
in document SEC(2000) 1734 final. 

324For detailed analysis, see the chapters on the EU and US reforms. 
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copyright users.
325 

This has been put down to several factors, including the tendency of 

the copyright-producing industries to lobby their respective legislatures for reform which 

favours them. The reason for such inequality can be attributed to the fact that 

traditionally copyright has been seen as only an issue for those who produce copyright 

works. The way in which copyright law is framed aims it squarely at the copyright 

owners in its language. One has to closely examine the text of copyright law in order to 

find the rights granted to the user, and generally these rights are not widely known. The 

issues of the copyright user were not addressed until the implications of the respective 

pieces oflegislation were publicised amongst the user communities. In the US, the issues 

were debated amongst academics within the context of the constitutional clause326 and 

it was only once this debate was brought to the attention of the legislature that redrafting 

of the proposed law took place. In the EU, a similar process has taken place. Again, the 

rights of the copyright owners were given priority in the drafting process, which led to 

the library community, concerned about the effect that the new law would have on their 

ability to function, lobbied for reform of the draft proposal. 327 In each case, the legislation 

has included recognition of the need to balance the rights of the copyright owners against 

the rights of the users. 

As mentioned above, the issues concerned are complex. The reason why issues have 

arisen which were never considered significant before is because of the impact of new 

technology. The copying and distribution aspects of the Internet are significant. The fact 

that it has made both of these activities easier has meant that not only is it easier to do, 

but also has encouraged those to send information where otherwise they would not have 

bothered. The act of photocopying a newspaper article, putting it in a stamped envelope 

and then mailing it is something that most people would not be bothered with, but the 

325See Samuelson, P. (1996) "The Copyright Grab" Wired 4.01 
http://www.wired.com/wiredlarchive/4. 01/white.pap~r yr.html and ~ing, M .. & Ki~~, 
E. (2000) "EuropeanlU.S. copyright law reform: IS a balance bemg achIeved. , 
Intellectual Property Quarterly, 2, 138-163 

326See the archives of the CNI-Copyright discussion list, archived at 
http://www.cni.org/ . . 

327The two main groups were EBLIDA and EFPICC, the latter bemg specIfically 
formed to lobby on this issue. 
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act of emailing the most trivial of information Uokes, etc) is something that a lot of 

people do every day. The copyright owners therefore are interested in more control over 

their works in order to counterbalance the loss of control that they perceive as a result 

ofInternet technology. The users, on the other hand, see the increased use that can be 

made of certain items on the Internet and wish to be able to exploit these abilities for , 

example the Internet would enable more portability through central storage of items 

which can be retrieved anywhere. MP3 has enabled music to be compressed to a tenth 

of its normal size, allowing more information to be placed on one disk. These interests 

have come into direct conflict because of the concerns over abuse and piracy increasing 

because of increased access over the Internet. 

The challenge here, therefore, is to find the balance between these interests. This is 

harder than ever before, as prior to computer technology, copyright owners knew that 

they would be able to sell enough copies of their works in order to make money, whereas 

now they are concerned that only the minority will buy a copyright work, whereas the 

overwhelming majority will pirate it because of the ease in doing so. 

This is where the issues of enforcement of rights considerations are applied. The theory 

of balance must also be capable of standing up to practical scrutiny. The use of systems 

of technical protection have helped with the ability to enforce one's rights in a copyright 

work. However, such systems of technical protection have also raised concern over 

whether their use will tip the copyright balance and be abused by copyright owners.328 

The question therefore is how can this balance be maintained? 

The answer is in considering both sides of the equation. Copyright owners will argue that 

they need technical protection systems in order to prevent widespread piracy. The 

problem is that these protection systems restrict more than is set out in the copyright law. 

The issue therefore is in how users rights can also be served. The answer seems to be in 

a comprehensive system of fair use rights, which allow users to make fair uses of the 

328See European chapter and Kirk, E. (1999) "Encryption and Competition in the 
Information Society", Intellectual Property Quarterly, 1, 18-37. 
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works, even in the face of technical protection. The arguments from some that 

technology will be able to replace copyright law are invalid, because whereas the 

technology will serve the interests of the copyright owners, without some form of 

regulation the rights of the users will not be enforced. 

Systems of technical protection are also seen as an opportunity to remove piracy. 

Currently, piracy exists in most forms of copyright work, and traditionally, despite 

statistics from copyright owners as to the amount of money potentially lost to piracy, 

enough money is made from copyright works to make them commercially viable. In 

reality, this situation only needs to be maintained - keeping piracy to a level at which it 

does not significantly impede the rights of copyright owners. In order to remove all 

piracy, such strong protection would need to be in place that would tip the balance of 

power in favour of the copyright owner, and therefore unfairly prejudice the interests of 

the legitimate user. Again, there is a point at which this situation can be balanced. 

Therefore copyright owners' objections to fair use rights within the context of digital 

works are invalid insofar as they maintain the equilibrium in the light of technical 

protection systems, made all the stronger for the legal status they now also have. 

A good example of how to maintain this balance can be seen in the Common Position 

draft of the Copyright Directive. Article 6(4) states: 

"N otwithstanding the legal protection provided for in paragraph 1, in the 

absence of voluntary measures taken by rightholders, including 

agreements between rightholders and other parties concerned, Member 

States shall take appropriate measures to ensure that rightholders make 

available to the beneficiary of an exception or limitation provided for in 

national law in accordance with Article 5(2)(a), (2)(c), (2)(d), (2)(e), 

(3)(a), (3)(b) or (3)(e) the means of benefiting from that exception or 

limitation, to the extent necessary to benefit from that exception or 

limitation and where that beneficiary has legal access to the protected 

work or subject-matter concerned." 
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Whereas the use of technical protection and its status in law is inevitable, this 

demonstrates the use of the law to counteract any possible abuse, so it allows the 

copyright owner to protect his work, while at the same time providing for the legitimate 

exercise of fair use. Such an approach will allow copyright law to maintain its balance. 

US law similarly has provided such a provision, as s.120 1 (a)(C) provides for the 

Librarian of Congress to review whether the anti-circumvention regulations unfairly 

prejudice the rights of the user, and therefore make recommendations as to new 

exceptions to the law. 

Overall, copyright law as amended in the EU and US maintains the balance that I have 

described above. Neither are perfect, and will be the subject of academic debate in the 

future. In theory, the balance between users and owners appears to be fairly safe. In 

practice, it will be important to keep a close eye on the way in which teclmical protection 

systems are used in conjunction with the strong position of large copyright owners. 

Conclusion 

Is copyright defunct? 

Over the past few years there has been much discussion over alternatives to copyright. 

However it is erroneous to tum to such alternatives before first examining copyright's , 

viability first. The core ofthis thesis is the view that if reforms of copyright law conform 

to the basic precepts of copyright, then copyright is still a going concern. At present, 

there are no realistic alternatives to copyright, possibly partly to do with the fact that 

copyright is an established system and would be difficult to replace. The only realistic 

alternative that has been proposed is the use of technical protection systems, which 

would be able to deal with ordering, tracking and selling copyright works. Unfortunately, 

such a system would need regulation anyway, and so one would not be able to replace 

the law with the technology completely. 
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Balance 

The key to the question, as I have discussed repeatedly, is balance. In order for the 

reforms on either side of the Atlantic to succeed, the balance must be maintained. This 

is fine in theory, but it is important to put it into practice. In order for either party 

concerned with copyright (the copyright owners and the copyright users - the public) to 

be able to exercise the respective rights that copyright theory states they should have, 

then it is important to recognise how it is possible for them to do so. 

Stripped down to its most crudest form, copyright can be about the right ofthe creator 

to reward for their work, and the public right of access to that work in order to learn 

from it. The key is to balance these interests, and allow each party respectively to 

exercise those rights. There are two aspects of both the law reforms from the US and the 

EU that allow one to conclude that the balance is maintained: 

1. Technical protection systems 

Long expected to be the saviour of copyright owners interests from their fears about 

widespread piracy, technical protection provides the opportunity for the copyright owner 

to ensure that his rights are enforced.329 Technical protection is a central part of both 

copyright reforms in the EU and US, and has been afforded legal status in order to 

prevent this form of self-help from becoming ineffective due to devices designed to 

circumvent protection. It is not without its problems, however, as it is open to abuse. 

Technical protection protects further than the scope of copyright, and so impinges on the 

rights of the user, both through the acts it prevents, and the fact that potentially, it is not 

time-limited like copyright law is. It is for this reason that a second aspect is needed to 

restore the balance. 

329 As Clark, C. (1996) put it. "The Answer to the Machine is in the Machine". 
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2. Fair use rights 

It has become clear, particularly with regard to US law, that the existence of adequate 

and well developed fair use rights in copyright law has become more important in 

copyright law in the light of technical protection systems, not less. This has become clear 

in the insertion of more exceptions to copyright in Article 5(3) of the European 

Copyright Directive, in the provision for more exceptions to the anti-circumvention 

regulations to be added in s.120 1 (a)(C) of the Digital Millennium Copyright Act, and the 

requirement for legislative intervention of EU Member States to allow users to 

circumvent copy protection in instances where they are exercising a fair use right, 

amongst others. They are the key to balancing out any inequalities that have been 

identified as a result of use of technical protection to protect copyrights.330 But why are 

they so important? If the rationale we employ to govern copyright includes a public 

interest, then arguably such a public interest screams out for access. The practical effect 

of technical protection is to enable copyright users to profit from the minor uses that 

people will make of copyright law. One might argue that to pay a small amount for every 

use would be a reasonable request, but an important consideration in such a circumstance 

is to consider the difference between the 'haves' and the 'have nots', a social divide 

which is becoming more apparent on the Internet. 331 At present, a library may charge for 

photocopying a work, but the difference here is that the charge is there to cover costs 

of materials. The difference between such nominal charges, which are valid, and the 

move towards a pay-per-view approach is that the former still allows the public interest 

to be served. 

The key to copyright is balancing each of these interests in such a way as to allow fair 

remuneration and also fair use~ 

330See the section on technical protection systems in the European chapter for 

details. 
33ISee Charlesworth, A. and H. Cullen (1996). "Under My Wheels: Issues of 

Access and Social Exclusion on the Information Superhighway." International Review 
of Law, Computers and Technology 10(1): 27-40 
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1. L,\,TRODUCTION 

Encryption has recently increased in importance as a security measure on the Internet. 
Along with its use in the protection of privacy and providing adequate security to 
encourage business onto the Internet, a further example of its use has been as a 
technical measure for protecting copyright works placed on the Internet and other open 
networks. However, the use of encryption in this way raises the important issue of 
breach of European competition law. In the conflict between intellectual property rights 
and competition law, the decision in MagilF has provided the conclusion that an 
intellectual property right can constitute part of an abuse of Article 86 of the Treaty of 
Rome in certain circumstances. This raises the question as to whether encryption used 
to protect intellectual property rights can constitute a potential abuse of Article 86 as in 
the Magill decision. The Draft Multimedia Directive:'l lays down a provision for legal 
protection of technical protection systems in line with Article 11 of the WIPO Copyright 
Treaty, however the significance of granting this right has not been considered, nor has 
the potential for abuse been explored. 

Before looking at the potential application of the decision in Magill, encryption and 
its growing in importance in the Information Society will be examined. 

2. ENCRYPTION 

Encryption, or cryptography, has increased in importance over the past few year~ for 
a number of reasons. The first is due to the expansion of use of the Internet as a medIUm 
of communication and as a document delivery system. With normal postal and courier 
delivery systems, use of cryptography was not an issue. However, encryptio~ is 
significant in digital communications, where there are privacy and commercIally 

1 The author would like to thank Mark Wing, Senior Lecturer, Law Faculty, Southampton Institute for 
his advice and support in the completion of this article. 

2 Radio Telefis Eireann and another v. Commission [1995] All E.R. (E.C.) 416 (joined cases 
C-241-242/91 P). . . 

3 Draft Directive on the Hannonisation of Certain Aspects of Copyright and Related Rights m the 
Information Society COM(97) 628 final. 
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important security issues 0!l the Internet. The majority of transactions on the Internet 
at preser:t are .~secure and e~s~y int~rceptable, and this is a major handicap for 
commer~I~l aCtIvIty. Alt~ough I~ IS pOSSIble to trade online using a credit card, people 
are unwillmg to do so if there IS a possibility that the details of their transaction are 
intercepted by a third party. In a recent DTI statement on secure electronic commerce 
concerns were expressed as to the growth of commerce on the Internet withou~ 
security: 

liTo achieve our goals ... electronic commerce, and the electronic networks on which 
it relies, have to be secure and trusted. Whether it be the entrepreneur E-mailing his 
sales information to a potential supplier or the citizen receiving private electronic 
advice from their doctor; the communications need to be secure." 

A recent DTI survey also revealed that 1/69 per cent of u.K. companies cited security as 
a major inhibitor to purchasing across the Internet". Therefore the introduction of some 
form of security is a significant issue for Internet users. The ability to expand 
customers' area to anyone connected to the Internet regardless of geographical location 
is an enormous opportunity for any business. Although a lot of businesses use their 
Internet horne pages primarily for advertising, there has recently been a move towards 
doing business online, through a mail-order style system on their web pages. It is only 
once this style of Web presence is established that security issues become more 
prevalent. 

The second reason for the increasing interest in encryption relates to the creation of 
public ker encryption software which has made more secure transmissions possible 
and encryption more difficult to break. The use of encryption where the only way of 
cracking the code is to try all 72 quadrillion combinations or more creates security 
implications which have become a serious concern to national governments and 
intelligence agencies alike, due to considerations concerning law enforcement. Once 
such secure communications are used, it compromises the intelligence agencies' ability 
to monitor possible criminal activity such as trafficking in drugs or illegal arms, for 
example. 

The significance of public key encryption is worth emphasising at this point. The 
system works where once a message is encrypted using the public key, only the 
corresponding private key is capable of decrypting it. As mentioned above, the only 
other way of decrypting this is to try all possible combinations of keys, of which there 
are quadrillions. Studies have shown that even when harnessing vast am.ounts of 
computer power for this purpose, it can take over a month to find the key tor 56-bIt 
encryption (the U.s. standard). Furthermore, the stronger 128-bit encryption algo
rhythm has never been broken and presents a much more difficult challe~ge. On the 
one hand, this has been welcomed by those who see it as a positive step tor personal 
privacy on the Internet. 

-I Public key encryption operates whereby a "public key" exists which is widely known and with 
which messages can be encrYpted. Once encrypted, they can only be decrypted by the mtend~d 
recipient, using their "private 'key" which is known only to them. This syste.m reduces the securIty nsk 
involved in a third party discovering the key ,md decrypting messages wlthout authonty. 
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However, in the field. of intellectual property, encryption has come to be regarded as 
an Important commercIal tool. for the protection of intellectual property from piracy. 
ThI~ c?ncern has become parhc~larly acute with the development of the Internet. and 
imtiatIves such as the InformatIon Society and the U.s. National Information Infra
structureS who h.ave held the i~sue in high regard, due to the ease of copying facilitated 
by the new medIUm. Compames are already applying such technology to publications 
in CD-ROM format/' and the technology is also being applied to the Internet 7 with the 
risk of, and opportunity for, piracy being much greater than for CD-ROMS: 8 

The advantage of the application of such technology is self-evident in the fact that it 
is p~ssible to limit the access to the work to those who have paid for the privilege, thus 
cuttmg down the amount of opportunist piracy which on such a medium as the 
Internet can be a very quick process and virtually undetectable. 

Although on the face of it, this application appears to be extremely valid, problems 
can arise with regard to the way in which this technology can be used. The strength of 
encryption far outstrips its application in the realm of intellectual property. For 
example, copyright does not prevent all infringing uses of copyright works, however, 
encryption technology has the potential to eliminate all infringements, and also to 
control legitimate uses of copyright works on the Internet, going far beyond the right 
it is intended to support. It is this strength which raises the issues of its use and possible 
abuse in the realm of intellectual property protection. 

3. THE EUROPEAN "INFORMATION SOCIETY" 

The term "Information Society" was used in the Commission's White Paper "Growth, 
Competitiveness, Employment-the Challenges and Ways forward into the Twenty
first Century".q The intention was that in the same way as the U.S. has been moving 
towards the creation of the National Information Infrastructure (NID,lO Europe has also 
been attempting to establish their own information infrastructure in the shape of the 
Information Society. To this end, the majority of this decade has seen Europe's 
consultation and discussion phase of this process, but until very recently no actual 
legislative provisions had been proposed by the Commission. This process included the 

3 The Information Society and the National Information Infrastructure are equivalent initiatives .set 
up by the European Community and the United States accordingly. They are each attempts. at setting 
up co-ordinated initiatives in their respective jurisdictions. See n. 9 and 10 for furt~er details. 

b See "The Role of Encryption in Electronic Publishing" by John Shannan of <::-D~a Ltd~ pre~ented 
at the BILETA '96 Conference on Electronic Publishing on March 26, 1996 at WaIWlck ~mversity. . 

7 Netscape and Microsoft both have such security features built into the latest verSiOns of theIr 
respective browsers. . . 

8 There still remains a physical element to CD-ROMs; in order for it to be copl~d, it must be passed 
on from person to person, whereas information contained on the Internet can easily. be spread aro~nd 
via E-mail or placement of a website, and can travel long distances between users Without the phySical 
constraint of the information being contained on a CD. 

Q ISBN 92-826-74 24-X-1994. . 
10 See Intellectual Property Task Force White Paper Intellectual Property Rights and the NatIOnal 

Information Infrastructure, September 1995. 
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Bangemann Report, Europe and the Global Information Society,11 which stated ill its 
aims: 

liThe Group believes that intellectual property protection must rise to the new 
challenges of globalisation and multimedia and must continue to have a hicrh 
priority at both European and international levels." (:) 

Europe's Way to the Information Society-An Action Plan 12 was also produced. The 
discussion in the Action Plan was divided into four areas: 

(a) the regulatory and legal framework; 
(b) networks, basic services, applications, and content; 
(c) social, societal and cultural aspects; 
(d) promotion of the Information Society. 

It also set out a fairly comprehensive programme for regulation of the Information 
Society. The Action Plan outlined future proposals regarding: 

" ... telecommunications infrastructure and services, on the protection of intellectual 
property rights and of privacy, on media concentration, as well as the updating of the 
'rules of the game' for the free movement of TV broadcast in the Community;". 

The European Commission has therefore placed considerable significance on intellec
tual property rights and their protection in the "Information Society". This adds to the 
already significant interest in intellectual property rights in the E.C., including the 
Directive on Term of Protection of Copyright 13 and the Directive on Rental and Lending 
Rights,14 making intellectual property protection a key area for discussion in the 
E.C. 

The most significant step forward in addressing the possible problems arose with the 
publication of the Green PaperlS in July 1995. The Green Paper discussed in great detail 
the areas in which it felt that E.C. legislative action was required: 

"If the Information Society is to develop successfully, the many new services and 
products being created must be able to benefit fully from the information superhigh
way. Their expansion must take place in a regulatory framework which is coherent 
at national, Community and international levels." lb 

To this end, the Green Paper has proposed legislative reform at Community le~el. The 
way in which it has proposed to achieve this can be divided into fOllr categones: 

II Europe and the Global Information Society-Recommendations of the High-level Group on the lnfonnation 
Society to the Corfu European Council, Brussels, May 26, 1994. 

12 COM(94) 347 final. 
13 Directive 93/98 [19931 O.J. L290. 
14 Directive 92/100 [19921 O.J. L346/61. '. 
IS Green Paper on Copyright and Related Rights in the Information Society COM(95) 382 tmal. 
Ib Green Paper, ibid., p. 3. 
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(a) harmonisation of national laws; 
(b) redefinition of existing law; 
(c) incorporation of moral rightsl; at Community level; 
(d) regulation of technical protection systems. 
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Cryptographic technology becomes important with relation to the fourth of these 
categories. By application of encryption, it is possible to account for every copy made 
and used of a particular work. However: 

"A minority of respondents are somewhat less optimistic in their assessment of the 
advantages of technical protection systems. They express concern that the wide
spread use of such devices might result in de facto creation of new information 
monopolies and could entail serious problems in terms of the protection of the right 
to pri\Oacy and personal data."lH 

So we can see that the issue of monopoly with regard to technical protection is an 
important issue, yet has not been considered as such by the Commission. The issue is 
not one which has been thoroughly explored in the context of the Green Paper or 
anywhere else for that matter. However, it is a vital consideration, especially in the 
context of the Draft Directive proposals for the legal protection of technical protection 
s\'stems,l L1 of which encryption is only one. 

The strength of protection afforded by encryption goes to show the potential for 
abuse that its use in the Information Society context presents, which has not been 
considered by the European Commission with respect to other Information Society 
issues. Considerations are currently being tabled for the harmonisation of copyright 
law within Europe. Because of the potential monopoly issues involved with technical 
protection, this brings out possible considerations concerning competition law at 
Community level. The question is what bearing Article 86 has on this situation. If the 
use of encryption is capable of conferring this strong monopoly on certain under
takings, then a close look at the relevance of European competition law is war
ranted. 

4. ARTICLE 86-ABUSE OF A DOMINANT POSITION 

Article 86 of the E.e. Treaty states that: 

"Any abuse by one or more undertakings of a dominant position Within. the co~mon 
market or in a substantial part of it shall be prohibited as incompatible WIth the 

b tt "20 common market in so far as it may affect trade between mem er s a es . 

17 As introduced by Article 6bis of the Berne Convention on ~iterary and ~tistic .Works. 
18 Follow-up to the Green Paper on Copyright and Related RIghts In the InformatIOn SocIety COM(96) 586 

final at 16. 
19 See Article 6 of the Draft Directive COM(97) 628 final for the European Commission's ~ropos~ls 

on legal protection of technical protection systems, which ~cludes th~ outlawing of any deVlce which 
has limited commercially significant purpose apart from crrcurnvention. . 

20 Article 86, Treaty of Rome (otherwise known as the European Commuruty Treaty). 
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A~thorit~es21 refer to a two-pronged .a?proach. to competition law in the E.C., along 
wIth ArtIcle 85 of t~e Tre~ty. COmpetitIOn law IS a matter of fundamental importance 
in the E.C., along wIth Article 30 and its derogations in Article 36, due to the central aim 
of ~stablishin? a Community where goods flow freely and companies, although still 
subject to the mfluence of market forces, are not affected by national boundaries within 
the E.U., enabling companies to compete on a European rather than a national level. 
This is borne out in the original aim of the Community; to establish a common 
market. 

In general, there has been much discussion in the European Court of Justice 
concerning what constitutes a breach of Article 86. An examination of Article 86 
provides three criteria which need to be fulfilled in order to prove a breach of that 
provision: 

(a) that the undertaking holds a dominant position; 
(b) that there is abuse of this dominant position; 
(c) that the abuse affects trade between Member States. 

Although it is inappropriate to enter into a detailed discussion here, the basic points 
require preliminary examination. 

5. DOMINANCE 

Dominance has been described as the power to hinder effective competition,= or "the 
ability to exclude existing competition or prevent the entry of newcomers" :~,:l There 
have also been other explanations of dominance2* but the summary of these derinitions 
draws us to the conclusion that an undertaking in a dominant position is tlble to act 
independently of their competitors to the point of having the power to exclude them. 
The criteria appears to be one of economic power, as a business in a dominant position 
will be in a position of prosperity, and has the economic resource to be able to explOIt 
that position in an abusive manner. 

~1 For example, see Korah, Valentine. An introductory guide to E.e. competition law lll1d practice. (1 <.)07. 

6th ed.) Oxford: Hart Publishing; Bellamy, c.w. Bellamy llnd Child: common markc;! law of competztIOn 
0993, 4th ed.) edited bv Vivien Rose, London; Whish, Richard CompetztlOl1 law (199'), 3rd. ed.) London. 
Butterworth; Steiner, }osephine Textbook on f.e. law (1996, 5th ed.) London: Blackstone Press; 
Weatherill, Stephen Cases and Materials on E.e. Law (1996, 3rd ed.l London: Blackstone. 

22 ibid., at 593. 
:!J Boose1f & Hawkes, [1987J O.J. L286/36. 
"4 United Brands Co. u. Commission (Case 27/76) at paragraph 65: . ff t. 
"a position of economic strength enjoyed bv an undertaking which enables It to prevent e ec 1\ e 
competition being maintained in the rele~ant market by giving it the power .to behave to ~~ 
appreciable extent independently of its competitors, customers, and ultimately ot Its consumers. 
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r. ABUSE 

The existence of a dominant position itself is not enough to contravene Article 86. It is 
the abuse of such a position. Examples of what constitutes an abuse can be found in 
examples listed in the Article itself, and there are also examples cited in the United 
Bri11Jd~2'i case. 

The list of possible abuses, in Article 86 and the ones listed in the United Bra1Jds case 
have a common theme running through them; that they either unfairly exploit the 
position of the dominant undertaking by dictating terms to others in the market, or 
they impede competition by either forcing competitors out of the market or preventing 
others to enter it. The important point, however, is that the list of abuses of Article 86 
1:: not exhaustive. This is particularly important to remember when conSidering the 
attempts to fit intellectual property within the bounds of Article 86, discussed below. 

~. TRADE BETWEEJ\ MEMBER STATES 

This is fairly straightforward to establish, and in the British Lcylcmd2h case there was no 
need to establish factual effect between Member States, only that the possibility of effect 
!~ there. It is not therefore necessary to have affected trade between Member States, and 
therefore the Article takes a proactive role in preventing a partitioning of the internal 
European market. 

~. INTELLECTUAL PROPERTY RIGHTS AND ARTICLE 86 

Intellectual property rights have long been considered an issue of controversy with 
regard to the common market and its principles of free movement and competition. 
The protection of intellectual property rights is one of the derogations from the free 
movement of goods provisions contained in Article 36. This derogation does not exist 
with regard to competition law, and therefore there appears to be ~ direct con~ict 
between Articles 85 and 86 and the protection of intellectual property nghts stemmmg 
from Article 222, which provides that: 

"This treaty shall in no way prejudice the rules in Member States governing the 
system of property ownership." 

Intellectual property rights create monopolies or partial monopoli~~ by their nature, 
and therefore there is a paradoxical situation whereby the two prOVIsIOns appear to be 
in direct conflict. As I mentioned earlier, copyright has always been a creature of 

"0; United Brallds Co. v. Commission (Case 27/76). 
2b British Leyland v. Commission (Case 226/84). 
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national legislation; although the E.C. is moving towards harmonisation of the law.:!? 
Therefore, alt~o.ugh E.c. la~ as yet does not govern copyright, it has had to respect the 
national provlsIOns that eXlst to protect copyright. One example of this conflict was 
demonstrated in the series of cases concerning R. T.E. v. Commission (the Magill 
cases)28: 

If Article 36 thus emphasises that the reconciliation between the requirements of the 
free movement of goods and the respect to which intellectual property rights are 
entitled much be achieved in such a way as to protect the legitimate exercise of such 
rights, which alone is justified within the meaning of that Article, and to preclude 
any improper exercise thereof likely to create artificial partitions within the Commu
nity. The exercise of intellectual property rights conferred by national legislation 
must consequently be restricted as far as is necessary for that reconciliation.":9 

The RTE. cases are just one in a series of cases which demonstrate the ECI- attempting 
to perform linguistic somersaults in order to prove that intellectual property rights 
under Article 222 do not directly contlict with the free trade and competition laws and 
therefore produce an apparent dichotomy between the two provisions of the E.C 
Treaty. Examples of the progression of cases in this area date back to the 19705. 
However, such problems relate to the misinterpretation of Article 222 in the CJllSt~ll ~-:.,. 

Grundi:(o case. As Vinje discusses,:l1 Article 222 is a derivation of Article 83 of the 
E.C.s.C, and Article 83 was not intended to be used for the protection of intellectual 
property rights. 

As with any other possible breach of Article 86, the three criteria that I mentioned 
earlier must be fulfilled. The issue of dominance would appear straightforward, as 
copyright gives an exclusive right which one would assume puts the holder of that 
right in a position of dominance. It is not that straightforward, howe\·er. and in the 
Deutsche Grammophon case32 it was said that: 

II A manufacturer of sound recordings who holds a right related to copyright does not 
occupy a dominant position within the meaning of Article 86 of the Treaty merely bv 
exercising his exclusive right to distribute the protected articles." 

Advocate General Mischo agreed with this view in the Vo/i.,o case·n : 

II ••• although the correct relevant market is the market for body pan.els sold by the 
manufacturer together with copy components which are capable of bemg substItuted 

27 See the Green Paper on Copyright and Related Rights in the Information Society COM(9S):;~"2 
final, the Follow-up to the Green Paper COM(96) 586 finaL and the Dratt Directive on the Harm.:'nLS~
tion of Certain Aspects of Copyright and Related Rights in the IntormatlOn SOCiety COM(9/) o_:l 
final. 

2H The final case in the series was Radio Telefis Eireann and anuther u. Commissiun (1995) All E.R. (E.e) 

(Joined cases C-2-11-242/91 Pl. 
24 Radio Telefis and another v. Cummissiun (1991) II E.eR . .t85 at 67. 
JU Consten & Gnllldig v, Commissioll [1966] E.CR. 299. 
11 Vinje, T.e E.LP.R. (1995) 17:6 "The Final Word on Magill", 297-303, at 299. 
12 Deutsche Grammup/lOn v. Metro (case 78/70 [19711 E.eR. -187). 
13 Volvu v. Eric Veng (case 238/87) [19881 E.CR. 6211. 
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for them, the ownership of exclusive rights does not necessarily create d . 
I '" 'bl k . ommance, 

un ess It IS unpOSSI e to rna e substitutable goods without infringing the r . t d 
d 

. " 34 egts ere 
eSIgn . 

~here would therefore only be a situ.at.i~n of dominance where the intellectual property 
nghts concerned preclude any possIbilIty of competition in the market or where there 
are. no suitable substitute~.35 However, where there is no possibility of competition due 
to mtellectual property ng~ts, then there may be a dominant position. In Magill, the 
court came to. the concl.u~lOn .that although intellectual property could not in itself 
confer a dommant posihon, It could form part of circumstances which create a 
dominant position, such as occurred in the Volvo case, where there were no possible 
substitutes available due to the design right held by Volvo. 

9. ABUSE AND INTELLECTUAL PROPERTY 

As discussed earlier, the E.C.]. has in the past sought to alleviate the problem of conflict 
between intellectual property and competition law through the creation of legal 
principles. These examples show the E.C.]. attempting to arrive at a satisfactory 
conclusion to the problem. The latest position has been provided by the Magill case, 
although Miller-'It-> disagrees that this is a satisfactory conclusion and legislative action 
must be taken to resolve the situation due to the constitutional conflict caused by the 
problems involved in intellectual property rights and competition law. 

Because intellectual property rights can form part of a dominant position for the 
purposes of Article 86, the question of its abuse has been dealt with in a number of 
ways. The issue surrounds whether a legitimate exercise of an exclusive right can be an 
abuse of a dominant position, and therefore prohibited by Community law, and to 
what extent the E.C. can dictate to right holders the condition under which they can 
exercise their rights. 

Conclusions in specific cases have been neither particularly clear nor helpfuL In 1968, 
the E.C.]. said: 

"The charging of an excessive price for a product protected by intellectual property 
rights may be an abuse."37 

Whereas this indicates the E.C.]. attempting to bring in the public interest, they have 
not indicated what "excessive" would be. The doctrines which have evolved as a result 

34 Taken from Bellamy & Child, ibid., at 534, note 21. . . 
3S See Hoffman-La Roche v. Commission (Case 85/76) (1979) E.C.R. 461, United ~rand~ ~. Corr:mlsslOn, 

ibid., Hilti v. Commission (Case T-30/89) [1991] E.C.R. II-1439 on issues of substitutability WIth other 
products in the same market. " . PR 

36 Miller, C. "Magill: Tune to Abandon the 'Specific Subject-matter' Concept, (1994) 16.10 E.1. - . 
415--421. 

37 Parke, Davis & Co. v. Probel (1968) E.C.R. 55 (Case 24/67). 
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of this confusion are no more clear or straightforward. Two recent cases have particular 
relevance to the issue. 

10. SPECIFIC SUBJECT-MAITER 

In the Volvo case, Volvo were enforcing the design rights they held in body parts for 
their own make of cars. They had been accused of abusing a dominant position under 
Article 86. In this particular case, although it was held that Volvo held a dominant 
position in the market for Volvo car parts because their design right effectively 
excluded all competition from the market, Advocate General Mischo argued that they 
were not abusing a dominant position by their enforcement of that right, as their right 
to restrain others from making Volvo spare parts was "the very subject-matter of [their] 
exclusive right". This means that although under the normal circumstances it would 
constitute an abuse, the fact of the intellectual property right and the reason for its 
existence (the specific subject-matter of the right) meant that possible breach of Article 
86 was subject to the intellectual property right when the specific subject-matter was 
affected. The design right existed to give Volvo an exclusive right in their parts and part 
of this right was the ability to restrict others from exercising a right which was 
exclusive to them. He did, however, go further to give examples of what would be 
abuse: 

"Certain abusive conduct such as the arbitrary refusal to supply spare parts to 
independent repairers, the fixing of prices for spare parts at an unfair level or a 
decision no longer to produce spare parts for a particular model even though many 
cars of that model are still in circulation, provided that such conduct is liable to affect 
trade between member states." 

This distinction has, however, been dismissed by Miller as a fiction, disguised as a valid 
way of dealing with the perceived Article 86 problem. His argument is that intellectual 
property rights are no different from any other rights, and there is no need for a 
doctrine of "specific subject-matter" in situations of other types of Article 86 a~u~e. The 
problem that this still leaves unresolved is the fact that there is a clear dIstinctIOn 
between a legitimate exercise of an intellectual property right and a potential abuse 
under Article 86. 

11. EXERCISE/EXISTENCE 

The exercise/existence doctrine consists of the ability to distinguish between the 
existence of an intellectual property right and its exercise in ~r~er to address the 
problems associated with intellectual property rights and competition law. It was also 
a possible solution to the problem in the Magill case. It concerned the use by the BBC, 
lIP and RTE of the copyright they held in television listings to prevent others from 
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producing a universal weekly television listings guide. They granted a free licence to 
magazines and ~ewspapers to publ~sh the list~ngs a day at a time, but only they 
themselves publIshed the weekly gUIde for theIr respective stations. In a number of 
actions, they were charged with a contravention of Article 86. Again, the court were 
faced with the potential conflict .of Articles 86 and 222, but held that in that particular 
case, there was a breach of ArtIcle 86; they were ordered to grant licences to news
papers and ~aga~ines and. each other to publish weekly television listings guides. 

The exerCIse / eXIstence dIchotomy was discussed in the Magill case. The existence of 
an intellectual property right cannot be an abuse of a dominant position under Article 
86. To allow this to be the case would set up the direct conflict between Articles 85 and 
86 and Article 222 mentioned earlier. The exercise/ existence doctrine originates from 
the case of Cansten & Grundig v. Cammissian,38 where the outcome of the case pointed 
towards the principle that Article 222 prevented the existence of intellectual property 
rights being challenged, but the same did not apply to their exercise. Therefore, the 
court reasoned that although the existence of an intellectual property right could not 
contravene Article 85, certain exercises of it could, and in this way, conflict with the 
principle of Article 222 is theoretically avoided. Unfortunately, this attempt to reconcile 
the two Articles has been heavily criticised-Tritton39 has dismissed it as "worthless", 
and Miller has argued against it on grounds that it fails logical examination. Such 
criticism is based on the fact that to partition the existence of a right from its exercise 
is erroneous and artificial. The possession of rights and their exercise are inextricably 
linked; to possess rights which one cannot exercise is the same as having no rights at 
all. The result of the Magill case, however, appears to have made this doctrine 
irrelevant, with a conclusion based on "exceptional circumstances". 

12. CIRCUMSTANCES ARISING FROM THE PUBLIC INTEREST 

The court in the Magill case went on further to add: 

"The exercise of an exclusive right by the proprietor may, in exceptional circum
stances, involve abusive conduct." 

As in the Parke, Davis & Co. case in 1968 mentioned above, this concept is neither clear 
nor particularly helpful. There is, however, validity to this particular ar~ent. There 
is a difference between legitimate exercise of intellectual property and. abUSIve co~duct 
under Article 86. However, in the granting of intellectual property rIghts, there IS no 
country which limits the situations in which one may exercise an intellectual property 
right, and so the distinction between the two is difficult to see. However, what we ~re 
left with is an uneasy doctrine which states that in special circu~stances, t~~ exerCIse 
of an intellectual property right may constitute an abuse of a dOIDlnant pOSItion under 

38 Cons ten & Grundig v. Commission [1966] E.C.R. 299. of an 
39 Tritton, G. "Articles 30 to 36 and Intellectual Property: Is the Jurisprudence of the ECJ now 

Ideal Standard?" (1994) 16:10 E.I.P.R., 422-428. 

[1999] LP.Q.: No.1 © SWEET & MAXWELL LTD AND CONTRIBUTORS 1999 



48 .l:mcrypnon ana LOmpehtion in the Information Society 

Article 86. The special circumstances specific to the Magill case indicate that such 
special circumstan~es perta~ ~o where there is a public interest issue in preventing 
so~eon~ ~om relymg on .t~~rr mtellectu~l property rights to avoid Article 86. Although 
this deCls.lOn has b~en. cnhc~sed as ~ro~mg the rights of copyright owners by forcing 
them to licence theIr nghts m certam CIrcumstances, the principle still stands. 

The essence of the judgment concluded that the Commission was entitled to issue 
compulsory licences in this case, and therefore eroding the stronghold of intellectual 
property rights as against Article 86. However, there was not a signal of doom for 
intellectua~ property against Article 86; the court held that intellectual property rights 
could not In themselves form a dominant position. As with the Volvo case, they can form 
a dominant position only in conjunction with certain circumstances. 

However, the court went further on to add: 

/I ••• the arguments of the appellants and !PO wrongly presuppose that where the 
conduct of an undertaking in a dominant position consists of the exercise of a right 
classified by national law as 'copyright' [it] can never be reviewed in relation to 
Article 86." 

The result of the judgment of the E.C.J. was a circumstances-based approach to the 
question of Article 86 and intellectual property rights. Because intellectual property 
rights cannot of themselves be held to be a dominant position, then there can be no 
abuse under Article 86. However, certain additional circumstances can cause a finding 
of abuse under Article 86 to be found, as with the Magill case, where the factual 
monopoly that RTE and ITP held coupled with the restriction of a possible derivative 
market transformed a mere exercise of intellectual property rights into an abuse of 
Article 86. 

13. ENCRYPTION AS A FORM OF INTELLECTUAL PROPERTY PROTECTION 

Use of encryption has been previously mentioned as a form of intellectual property 
protection. The Green Paper has examined the possible solutions to the problems o~ 
copyright protection in the Information Society; one solution is the use of "systems ot 
technical protection". Encryption technology is one such possibility, and has been 
recognised as such. The Draft Directive/o Article 6, for example, reads as follows: 

" ... Technological measures shall only be deemed 'effective' where :he .work or 
other subject matter is rendered accessible to the user only t~rough applicatIOn of an 
access code or process, including by decryption, descrambling or other transforma
tion of the work or other subject matter ... " 

The question then arises-should encryption be treated ~s an intellectual property 
right? The question is important when considering the speCIal status that the European 

40 COM(97) 628 final, ibid. 
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Court has ~iven to intelle~tual.pr~perty rights over other forms of possible infringe
ment of ArtIcle 8.6, and t~e Imp~lcahons of such an analogy. Certainly, where encryption 
in the .Infor:natIon SOCIety ,",,:111 be used to protect a "digital" work, then as it is 
protectmg vIrtually the same.nghts as .copyright, then the analogy appears sound. Such 
ar~ments lean towards t.he mtroductIon of encryption itself as a method of protecting 
the mtellectual property mterests of copyright owners. 

Encryption as a piece of software would certainly attract intellectual property 
protection in the same way that any other computer program would. However, 
e~cryption itself has the abil~ty to p~otect in the same way as an intellectual property 
nght does. The answer to thIS question from WIPO and from the European Commis
sion appears to be that it should be given protection as an intellectual property right, 
as this is what is being achieved through the legal protection of such technical 
protection systems. Encryption technology therefore has the potential to be both 
protected by intellectual property rights and a form of l.P. protection itself. 

The alternative, less radical possibility is the use of encryption in conjunction with 
copyright as a method of reinforcing what are seen as rights weakened by the 
possibilities of digitisation. It certainly fulfils this role perfectly adequately. The 
important distinction between encryption and the copyright it seeks to protect, how
ever, is that whereas copyright seeks to restrict the reproduction, distribution, altera
tion, etc. of the work to the copyright owner, the use of encryption restricts complete 
access to the work. Reproduction and distribution of the work of an encrypted work are 
completely possible, however that work is useless until access has been granted. Such 
use of encryption is therefore more of an "access right"41 than a copyright. This ability 
to restrict access to the work also means that a work can be made available on a public 
network such as the Internet and distributed widely without adversely affecting the 
interests of the copyright owner. 

This raises a potential problem; because of the different manner in which encryption 
protects a copyright work from unauthorised use, and despite this lack of harm to the 
interests of the copyright owner by copying of the document in its encrypted state, can 
one still commit a breach of copyright by copying the encrypted item? 

The answer, when analogising with the example of computer programs, is yes. 
Computer programs are commonly protected as literary works, and are comparable to 
encrypted information in the manner they are normally stored (usually on digital 
computer media) and their appearance as apparent nonsensical jumble to anyone but 
an expert until a machine is used to "translate" the information into something more 
easily understandable. However, caution must be exercised when making this compar
ison as source codes are much more obtainable through reverse engineering than 
encrypted works are by attempting to decrypt the work without ~he correct. key .. The 
distinction lies in the potential harm to the copyright owner m ~hese ~Ituatlons. 
Copyright in computer programs is important because of t~e ease ~Ith ~hIch ~ource 
codes can be obtained, whereas a distributor of encrypted informatIOn 15 safe m the 
knowledge that although the encrypted product could be copied at will, it is useless 

41 There have been proposals to replace the copyright system with o~e r~stricting ~c.cess, s~~ 
Olswang, S. (1995) 17:5 E.I.P.R. "Accessright: An Evolutionary Path for CopyrIght mto the DIgItal Era. 
215-218. 
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without the key, and potential legitimate sales of the product are not affected Th . . . . ere IS 
a change m lTIlportance between sale of the document (as in tangible print media) and 
the sale of the ke~ to. decipher the information. However, the application of the letter 
~f V .. K. la~ does mdicate that encrypted products would still enjoy copyright protec
tion ill theIr encrypted state. 

This change in e~phasis mentioned above means that encrypted documents are 
protected from copymg, even though their author would not be particularly concerned 
about the number of copies made, provided the encryption still restricted the number 
of usable copies of the work, in order to extract some benefit from its production. The 
effect of this is a further strengthening of the position of the information producer 
against the user, and a further eroding of the ability to exercise fair dealing provisions 
with regard to such information. 

14. ENCRYPTION AND ARTICLE 86 

Both the Green Paper and Draft Directive's treatment of encryption and technical 
protection in general has been to grant it legal status approaching the level of that given 
to intellectual property. The provision in draft Article 6 of the Draft Multimedia 
Directive reads: 

"Member States shall provide adequate legal protection against any activities, 
including the manufacture or distribution of devices or the performance of services, 
which have only limited commercially significant purpose or use other than circum
vention ... " 

Additional to this are provisions laid down in Article 11 of the WIPO Copyright Treaty 
signed in December 1996, along with implementing legislation in the u.s. which is 
currently being debated in Congress. Indeed, the provision in the Multimedia Directive 
is a direct response to the WIPO Treaty on a Community level. This results in the 
growing strength of legal protection for technical protection systems, to the point of 
being able to exercise monopolistic control over the works in question, due to this legal 
backing. However, such legislative protection has existed in this country since the 
Copyright, Designs and Patents Act 1988, s.296 of which contains a similar provision to 
that of the Draft Directive:u This could indicate that any possible problems should 
have appeared already. Such use of encryption has not been seriously undertaken until 
recently, however. 

-1
2 5.296(2): . 

"The person issuing the copies to the public has the same rights aga~st a person who, knowmg or 
having reason to believe that it will be used to ma.ke infringing cop~~s-. t 

(a) makes, imports, sells or lets for hire, any devlce or means specifically deslgned or adapted a 
circumvent the form of copy-protection employed, or . 
(b) publishes information intended to enable or assist persons to ClTcumvent that form of copy-
protection, . " 

as a copyright owner has in respect of an infringement of copynght. 
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The cases of Magill and Volvo provide strong arguments that in certain conflicts 
betwe.en competiti.on .law .and intellectual property rights, competition law should 
prevail, eSfeclally In situatIons .where it is .s~own that the intellectual property right is 
merely an Instrument for redUCIng competItIon. Competition law has been shown to be 
important wit~ regard to the .establishment and maintenance of the Single Market. In 
the current clImate, encryptIon has been given the role of protecting intellectual 
property in works available on digital networks, and because it fulfils a similar role to 
that of intellectual property protection, all be it in a different way, then it is therefore 
analogous to intellectual property rights. 

The principle which prevails from the Magill case states that intellectual property 
rights can constitute a breach of Article 86 in "exceptional circumstances". It is 
therefore possible that the presence of encryption, in certain instances, produce the 
exceptional circumstances which may constitute a breach of Article 86. The strength of 
encryption leads to the opportunity for abuse under Article 86. These can be shown in 
relation to the information industries to which encryption technology is likely to be 
applied. Like copyright, encryption has a valid use in the protection of rights, and 
should be applied to certain situations where the protection it gives is advantageous. 
However, as indicated in the Magill case, there are particular circumstances where such 
uses of encryption can form part of an abuse of a dominant position. Although the 
strength of encryption can make it a substantial part of a dominant position, in 
situations where encryption is used like a copyright, then if the Magill case is to be 
followed, then it is still part of that dominant position. 

The most likely application of encryption technology will be the distribution of 
copyright protected information products over the Internet. As information distribu
tion over such a public network as the Internet will not be secure, the use of encryption 
will protect the interests of copyright owners. 

However, the use of certain practices could be seen as abuse under Article 86. The 
nature of digital technology allows numerous possibilities to be exploited in conjunc
tion with the new technology. 

15. DOMINANT POSITION 

The definition of a dominant position, as mentioned above, is all about having the 
economic ability to act independently of one's competitors, and ultimate.ly, consu~.ers. 
Intellectual property rights, although they appear to convey such a dommant pOSItIon, 
have been held not to by the E.CJ. However, the Magill case was one about t.he 
"essential service" of providing television listings, and there are other prod~cts WIt~ 
similar status; computer operating systems are comparable; for example, MIcrosoft s 
Windows operating system runs on approximately 95 per cent ~f all Personal Com
puters. The fact that Microsoft own the copyright in the operatmg s.yste~ d~es not 
confer the dominant position, but the circumstances surrounding the SItuatIOn, mcl~~
ing the numerous computer applications which are now reliant on th~t. specific 
operating system to run does. Many of these applications were written speCIfically for 
Windows and will not work on other systems. 
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Ther~ are also examples of information products which are essential to various 
professIOns; expert systems are a good example. Such systems are usually the result of 
a great deal of research and development, and are highly specialised so com t·ti· . 

k . . h ' pe 1 on m 
the mar et IS elt er small or non-existent. 

Thus, situations can arise where information providers can be in positio f 
. Th ViI nso 

dommance. e 0 vo c~se p'roved that although intellectual property rights cannot of 
themse~ves produce a sltuaho.n of dOminance, they can form part of one, along with 
other CIrcumstances. The Magzll case further showed that in certain circumstances this 
situation of dominance of which intellectual property is a part can be abused and the 
existence of an intellectual property right does not preclude the possibility of dom
inance. This can also be carried forward to the argument concerning encryption. Of 
itself, it. ~oes not necessarily produce a monopoly; in a situation where there is perfect 
competition, then a problem does not arise. However, the use of encryption technology 
can form part of a dominant position, which can be abused by the dominant under
taking. 

16. ABUSE 

In response to the reluctance of companies to engage in commercial activity on the 
Internet, several companies have begun developing encryption and access-control 
technologies as a solution to this problem. Because of the manner in which encryption 
operates, the straightforward solution comes when applying restrictions on access, 
rather than restrictions on copying, which is how copyright law operates. The potential 
control that encryption gives to the right-holder is evident, however, encryption 
technology has been extended beyond simple password or encryption key access. The 
trend is to provide for subscription control or pay-per-view licences rather than sale of 
the item outright. 

Examples of such technology have recently been emerging from software and 
security companies. Although not without legitimate uses, there are also potential 
abuses which can be exercised by a company in a position to do so. For example, a 
work which has been designed to be inaccessible after a certain date, whilst useful for 
ensuring that out-of-date information is not used in areas such as medicine, can also be 
abused; if all copies of a particular piece of software "expired" periodically on the 
release of the latest upgrade, then users would be forced to buy the software upgr~de 
in order to continue use of their data. Anyone attempting to bypass the encryphon 
protection of the older version in order to continue using it would potentially fall foul 
of Article 6 of the Multimedia Directive. Although this is the most alarming possibility, 
there are other such applications, such as using encryption to restrict a~cess ~nless a 
periodical subscription is paid which also shows potential for .abu~e, mcludmg the 
ability to dictate the price of subscription, which is in effect actmg mdependently of 
one's consumers. These problems arise because encryption controls access r.ather t~an 
copying; and the control of access prevents all restricted acts ?~ copynght. bemg 
exercised. Such problems arise where the undertaking is in a pOSItion of dommance, 
particularly in instances where the product is an expert system, or of the type of 
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information which requires regular updates. Such activities need to be gua d d . 
. 11 . h r e agamst, 

especla y WI.t regard to .the cus~o~er's weak position with regard to a position of 
market dommance and mdefea~lblhty of the encryption controls. The effect is a 
monopoly control, whereas copynght merely provides for certain exclusive rights t b 
granted to the copyright owner. 0 e 

Additionally, ~ecause a~ uses have to be paid for, fair dealing allowances, where free 
use of the copynght work IS ~llowed under certain circumstances, are eliminated by the 
technology; one cannot gam access to the material for academic or educational 
purposes as again this would contravene Article 6 of the Multimedia Directive. 
Copyright laws in their current form balance the interests of the copyright owner 
against those of the public interest,43 and the effect of the provision in Article 6 is to tip 
the balance away from the public interest and more towards the interests of the 
copyright owner. This effect is significant when considering the position of inter
national treaties concerning the fair use/fair dealing allowances in copyright law. For 
example, Article 10(2) of the Berne Convention for the Protection of Literary and 
Artistic Works provides: 

"It shall be a matter for legislation in the countries of the Union, and for special 
agreements existing or to be concluded between them, to permit the utilization, to 
the extent justified by the purpose, of literary or artistic works by way of illustration 
in publications, broadcasts or sound or visual recordings for teaching, provided such 
utilization is comparable with fair practice." 

Such a right, arguably, cannot be exercised when it is not possible to legally circumvent 
the encryption protection for the purposes of fair use. The preamble to the Multimedia 
Directive states that: 

1/ ••• a fair balance of right and interests between the different categories of right
holders, as well as between the different categories of rightholders and users of 
protected subject matter must be safeguarded".44 

However, the reality of Article 6 of the Directive does not complement the sentiments 
of the preamble. Whereas it is possible, when charged with circumvention of technical 
protection, to argue that the act was for purposes of fair dealing, there will not be m~ny 
with the computing power to defeat the technical protection, th~ resultant ef!ect bemg 
the inability to exercise fair dealing rights. Such rights are also Important WIth r~gard 
to competition. Fair dealing rights may also be exercised by one's competi~ors. 
Copyright does not act in an anti-competitive way in preventing on~'s competitors 
from exercising such rights, and doing so may help them compete m th~ mar~et, 
however, encryption technology has the potential to prevent everyone, mcludmg 

43 The preamble to the GATT TRIPs Agreement recognises this balance in the preamble, in the two 
statements: 

"Recognising that intellectual property rights are private righ~; th tection of 
Recognising the underlying public policy objectives of na~onal ~ys~em~}or e pro 
intellectual property, including developmental and technolOgIcal objectives, . 
44 Preamble to COM(97)628 final, at para. 21. 
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competitors from making fair ~se o~ the work Although the majority of fair dealing/ 
use IS performed by users or libranes, competitors may also make fair use of others' 
work, although not in such a way as to prejudice the commercial interests of the 
copyright owner. As Copinger and Skone James45 point out, " ... as between trade 
rivals, it will not be fair for one to take another's material and use it for his own 
benefit ... " as in the U.K. case Hubbard v Vosper.46 However, fair dealing can exist 
between rivals; many books would not be written were it not for the ability to quote 
passages of others' work within their texts, and in their economic analysis of copyright 
law, Landes and Posner established that a key ingredient in the creation of copyright 
works is the ability to build on previous works of others. Also the case of B.B.C. v. 
British Sky Broadcasting Ltd47 held that rivalry did not preclude the ability to make fair 
use of another's work Therefore the restrictions that encryption would place on fair 
dealing has a real effect on the ability to compete. 

This is further compounded by the fact that as yet, it is not easy to bypass encryption 
with regard to information products, even for legitimate fair use reasons. The practical 
reality of the situation means that it is not possible to assert fair use rights without the 
most up-to-date hardware. One possible solution lies in the use of key escrow systems 
which allows for the deposit of a "spare" private key with a trusted third party, which 
would allow users to access works for fair use purposes, however such systems have 
already been proposed for encryption products in general and have not been received 
favourably by those who argue on the grounds of privacy that such systems are open 
to abuse by government agencies. 

17. CONCLUSION 

The European Commission sees its role as protecting the rules of competition under the 
E.C. Treaty. It is also the source of the Multimedia Directive which potentia~y grants 
the strong legal protection to technical protection systems (including e~cryptlO~). The. 
potential abuses that I have mentioned above are potential cases tor grantmg ot 
compulsory licences under the decision contained in Magill. Such pr?blems. have not, 
however, been as yet considered by the Commission, and shou~d be m the lIght of ~he 
Multimedia Directive, because of the potential problems that It creates. The solu~on 
appears to be for the Commission to look more closely at ~ts provisi?ns for techn~cal 
protection systems, including the provision of more effective exceptlOns to techmcal 
protection, including the possible use of key escroW!! systems to enable the E.C.J. to 

~5 Copinger, w.A., Copinger and Skone James on Copyright (1991, 13th ed.), Sweet and Maxwell, 

London. 
40 Hubbard v. Vosper [1972] 2 Q.B. 84. 
~7 B.B.C. v. British Sky Broadcasting Ltd, The Times, January 22, 1991. . d h' d rtv nd 

. k d't d With a truste t Ir pa a 
48 Key escrow is a system whereby all pnvate eys are eposl e . .' t'- th 

. h t pted mformatlOn IS necessary or e available to the government by court order were access 0 encry 
gathering of evidence for a criminal prosecution. 

[I999]I.P.Q.: No.1 © SWEET & MAXWELL LTD AND CONTRIBUTORS 1999 



Ewan Kirk 55 

enforce possible compulsory licence provisions. This is especially urgent when con
sidering the effect on fair dealing exceptions of such provisions. However, unless such 
potential problems are addressed now, then the problems will be encountered at a later 
stage in the development of the European "Information Society." 

1.; CoNTRIBUTORS 1999 
[1999} I.P.Q.: No.1 © SWEET & MAxWELL :roAND 
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A common maxim is that ''business will continue to go where invited and remain 
where appreciated". It is the purpose of this work to provide an analvsis of the ne\\ 
frameworks for copyright law already adopted in the United States, and proposed for 
the European Union, to deal with the legal issues that have been raised for CUF\Ti~ht 
in the digital age. The primary issue that the authors wish to discuss is th,1t one of th\:' 
goals of both sets of legislation must be compliance with the above m,\:\1ll1-that i:", 
providing the strongest legal framework for protection of copyright and re1"ted ri~h b 

on the Internet to encourage investment. However, it is the authors' concern, wideh 
held elsewhere'! that somewhere in the legislative process the rights uf tht2 cup~Ti~ht 
users may have been neglected in this zeal to provide the "best" :,,\'stem, vVe \\'111 
therefore compare the provisions of the U.S. Digital Millenium Copyright :..c c1l1d thl' 
most current E.U. proposals for a Copyright in the Information Societ~' Directi\'e rwm 

the perspective of copyright users. 

BACKGROUND 

Internationally, copyright laws are currently undergoing ,111 uphea\·al. :lw likt'~ I l[ 

which have not been seen in recent times, This upheaval is ,1 direct rt':"l'llIbe tu the 
digital age and the concerns raised by copyright owners "bout the usc'''' of dl,\C;lti:"l'd 
works in the computer network environment. Copyright law 11"s L1Ced technologic"l 
challenge before and has adapted and moved on, Developments such ,15 ll10\'"ble type 
and the printing press resulted in the development of copyright law ... , i\'hibt 1,lter 
developments such as sound recordings, films, broadcasts, home taping, phutocopyin\C;, 
rental of works, cable television, computer programs and databases h" \'12 all been 
absorbed into what has become an economically very importJnt Jrea. 

l T Heide, [lLJ9YI E.LP.R. 105; C. Cornish, [1998] E.I.P.R. :?,.l,I; Hart, Ilqq,..;i F..IYR. IhY; ,111d "\..'l' 

generally websites run by EDLIBA and ECUP web sites at wwweblid,l.IlrC'; tur comment ,1I1d 1,1tl' ... t 

news Ol{ this legislation .. 
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The digital age represents the greatest challenge copyright law has faced in this 
century, perhaps ever. At pr~sent, one only needs to spend a minimal amount of time 
on the Internet to see copynght law being widely flouted. 2 Most copyright w k 

d d · d" 1 f or scan 
be repro uce In a IgIta ormat, and once a work is digitised without authorisation 
and placed on the In~er~et, the copyright author has effectively lost all control over it. 
The work can be dIstnbuted world wide and can be easily altered. There is no 
degradati?n in qua~ity .b~tween a first generation copy and a thousandth generation 
copy. Infnngement IS dIfficult to detect and locate, and the differences between various 
jurisdicti.ons ~nd p~oblems of enforcement exacerbate the problem. Many Internet users 
proceed In bhssfulIgnora.nce and m~ny myths abound. A common one is "if something 
15 placed on the Internet It must be In the public domain". "Public domain" is a phrase 
used a lot by Internet users. 

At the same time, however, the Internet is not something copyright owners can 
afford to ignore. From a sales and marketing point of view the Internet, through 
e-commerce, offers an unrivalled opportunity to reach a huge market at relatively 10"" 
cost. Nevertheless, the potential for wide scale piracy of copyright assets can be a 
strong inhibiting factor to establishing a full on line presence and thus to e-commerce 
in the European Information Society and the American National information infra
structure. 

In taking account of these changes legislation needs to satisfy two primary groups. 
On the one hand are the authors and owners, who need to be sure of an adequate 
legislative framework to provide them with an incentive to create and the ability to 
protect their works. On the other we have the users of copyright material, who need to 
be able to access the copyright works for myriad reasons-whether they be for 
education, for work, or for pleasure. In drafting any legislation the respective interests 
of these two symbiotic groups must be given due regard. The national and supra 
national responses to the digital age are driven by the need to comply with the WIPO 
Copyright and Performers and Phonograms Treaties of 1996 (WCT). 

These Treaties provided a long needed addition to the existing international law in 
the Berne Convention, last revised in 1971. The passage of the WIPO treaties was not 
an easy one, with several important amendments being made to the text before final 
agreement was secured.3 The purpose of this piece is to compare the approaches of the 
E.U. and the U.S. to the question of the issue of fair use in the digital age. Both are 
implementing WIPO through their legislation, in the E.U. this is through the 
"Amended Proposal for a EUROPEAN PARLIAMENT AND COUNCIL DIRECTIVE 
on the harmonisation of certain aspects of copyright and related rights in the Informa
tion Society" (Draft Directive); in the U.S. through the recently passed Digital Millen
ium Copyright Act 1998 (DMCA). 

2 A brief perusal of internet newsgroups such as alt.binaries.starwars or alt.binaries.startrek can fin.d 
countless examples of infringements. There is also a lot of concern regarding the new MP3 mUSIC 

format in the music industry. . E t th 
3 For the progress of the Treaty see, e.g. A. Dixon, M. Hansen, "The Berne Conv~ntion n ers . e 

Digital Age" [1996] E.I.P.R. 604; T. Vinje, "A Brave New World of Technical Protection Sy.stems: W~ 
There Still be Room for Copyright? "[1996] E.l.P.R. 431; T. Vinje., "The New WIPO CopyrIght Treaty. 
a Happy Result in Geneva" [1997] E.I.P.R. 230. 
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The U.s. and E.U. are the two major trading areas in the western herru· h Th .. . . I sp ere. ey 
are. acting m an mcreasm.g y global economy and along with Japan are the world's 
maJor prod~cers of cOPYJ".lght ~aterial. A chief concern of the opponents of both the 
WIPO treaties and the national Implementing measures is how far the balance b tw 
h bli· . h e een 

t e p~ c Interest .In t .e use of copyright works and the more commercial interests of 
copynght owners IS bemg achieved. 
~is is a particula~ conce~ for u.K. lawyers. A substantial part of the u.K. copyright 

l~w IS de:,oted ~o faIT dealing with copyright works-this is recognised in relation to 
library faIT dealing-a key area of public interest-by the European Commission in the 
explanatory memorandum to the original draft directive: 

"With respect to the use of digitised material by libraries, on-line as well as off-line, 
initiatives are on-going in a number of Member States, notably the u.K., where 
library privileges are most developed, to arrive at more flexible contractual sol
utions."4 

Some have questioned the Commission's reliance on contractual solutions for access to 
digitised copyright material and have stated that the Commission is unwittingly 
creating an environment in which information monopolies will be a likely result. s Of 
course, the Magilllitigation6 indicates that Community law will step in to prevent such 
monopolies in certain circumstances, however some would argue it would be best not 
to create the conditions in which such monopolies could exist in the first place. 

The other side of the debate, the side apparently favoured by the Commission, states 
a number of reasons for the stringency of the provisions in the draft directive. Firstly 
and perhaps most importantly the Commission is concerned with establishing the 
European Information Society, and needs to establish a framework in which this 
Society can flourish. This need is explicitly stated in the amended recital 3 of the draft 
directive? It is argued that copyright owners need to have the highest confidence in the 
underlying laws of such a society before they will invest in establishing on line content. 
Certain markets, such as that of the u.K., are becoming increasingly well provided for, 
but other markets, particularly in some Southern European countries, are nowhere near 
this level. 

The second main reason, which is not as explicitly acknowledged as the first, is the 
international nature of the Internet. What is being increasingly seen from Europe is that 
it is clearly trying to provide the strongest environment for intellectual property 
protection in the western industrialised world, to encourage creativity and investment 
in the E.U. over its chief competitor the United States. In recent years it has been Europe 
leading the way in areas such as the increase in term of copyright and the legal 

4 Explanatory Memorandum COM (1997) 628 final, p. 10. . 
5 See, e.g. comments made by Barbara Schleihagen, Director of Eblida to the European ParlIament at 

http://www.eblida.org/lobby/position/con~um~r.htm. . . 
b (Joined Cases C-241-242/91P) Radio TeleJzs Ezrcann v. CommIssIOn [1995J All E.R. (E.C.) 416. 
7 "Whereas a harmonised legal framework on copyright an? relate? rights, through Increas.lng legal 

certainty and while providing for a high level ~f protection o~ Intellectual property, ,,:Iil foster 
substantial investment in creativity and innovatIon, and lead In tum to growth and Increased 
competitiveness of European industry. . .. " 
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protection of databases; both areas have had American equivalents after the event in 
Europe. Europe appears to be engaged in an aggressive legislative programme or 
"arms race" with the.u.s. and, as we will demonstrate, the area of the draft copyright 
directi~e IS no ex~eptlOn. I.he authors' contention is that, somewhere in this European 
legislative campaIgn, the nghts of the users of copyright material have unfortunately 
taken second place to the rights of copyright owners. This begs some disturbing 
questions about the future for copyright law and its general function-is it to encour
age authors for the public interest, or to encourage authors for their own and 
publishers' commercial interests? Ideally, a balanced piece of legislation should try to 
do both. If we take the U.K. copyright law as an example, there is a significant 
proportion of the Copyright, Designs and Patents Act 1988 devoted to fair dealing and 
permitted acts, all of Chapter 3 in fact. However, despite this apparent generosity on 
the part of the U.K. legislature the U.K. has the largest information market in the E.U., 
and the explanatory memorandum to the original draft directive8 is littered with 
examples of innovation from the U.K. If the desire truly is to create a level playing field, 
it may be assumed to be good practice to have the playing field based on a successful 
svstem. 

The European implementing measure is the amended proposal for a European 
Parliament and Council Directive on the harmonisation of certain aspects of copyright 
and related rights in the Information Society," part of a swathe of measures designed to 
give Europe a strong legislative framework for the new digital age, covering areas such 
as digital signatures and electronic commerce as well as intellectual property measures. 
The European measure has been amended from its original format lO following con
sideration by the European Parliament. 

UNDERLYING ISSUES AND LAW 

As the intention behind both the DMCA and Draft Directive legislation is to, inter alia, 
implement the WIPO treaties; it is pertinent to consider the fair use provision in them. 
The provision is Article 1011 which is heavily based on Article 9(2) of the Berne 
Convention. Like Article 9 it uses the three step test that: 

8 COM (1997) 628 final. 
9 COM (1999) 250 final. 
10 COM (1997) 628 final. 
11 "Article 10 

Limitations and Exceptions . ... . the 
(1) Contracting Parties may, in their nationall.egislation, proVld.e for ~tahons.of or e~ception~~~t do 
rights granted to authors of literary and artishc works under this Treaty m certam .sp~Clal cases .. 
not conflict with a normal exploitation of the work and do not unreasonably prejudice the legItimate 

interests of the author. . .. limitations of or 
(2) Contracting Parties shall, when applymg the Berne Convention, confine any.. 1 

. . . I th t do not conflict WIth a norma exceptions to rights provided for therem to certam speCla cases a . .. f th 
hI . d· th le01timate mterests 0 e exploitation of the work and do not unreason a y preJu Ice e 0-

author .... " 

[2000] l.P.Q.: No.2 © SWEET & MAXWELL LTD AND CONTRIBUTORS 2000 



H2 European/U.s. Copyright Law Reform: Is a Balance Being Achieved? 

Jilt shall ~e a matter for le.gislatio~ in the countries of the Union to permit the 
reproduction ~f suc.h works In certaIn special cases, provided that such reproduction 
does not conflict wIth a normal exploitation of the work and does not unreasonabl 
prejudice the legitimate interests of the author." y 

This is an intentionally very wide provision, which needs to take account of a number 
of different approaches to fair use in the world today. As such, several different 
ap~ro~ches coul~,. theor~tically, satisfy Article 10 of the WCT, as long as they do not 
prejUdICe the le~tImate Interests of owners, or conflict with the normal exploitation of 
wor.ks. As we. WIll d~monstr~te, the contention of the E.U. is that because the digital 
envIronment IS so different In nature the legitimate interests of authors differ from 
those in the normal environment. 

E.U. LAW 

The fair use provision in the amended proposal is Article 5. In relation to this the 
explanatory memorandum to the original draft directive stated: 

liThe provision aims at striking a balance between, on the one hand, providing the 
strongest possible incentives to encourage the creation of original works and other 
protected subject matter and, on the other, facilitating the dissemination of such 
works to users. It is based on a re-assessment in the light of the new technological 
developments since their economic impact may be quite different compared to the 
traditional environment. In such cases, exceptions and limitations must be construed 
in a more narrow way by the Community legislator as well as by the Member State 
applying the exceptions, in order to prevent economic damage to the market vi 
protected works and other subject matter." 

After considerable debate in the European Parliament some 56 amendments
l
:! were 

suggested to the first draft directive, and this was presented by the Commission on 
May 21, 1999. It may have been hoped in certain sectors that consideration by the 
European Parliament would have resulted in a widening and deepening of provisions 
relating to fair use. Instead, what has resulted is in many ways even more restrictiH 
than its predecessor. Many of these restrictions were included at the behest of MEP's. 
Although an interesting question, the authors would not wish to speculate on the 
success or failure of the lobbying efforts by large commercial rightholders and collect-

ing societies with MEP's. 
The exemptions to the three main rights of reproduction, comm~nicatio~ to the 

public and distribution may be found in Article 5(1). The list ot the~e nghts IS 

exhaustive and may not be added to, and contains both mandatory and dlscretlOnarv 

provisions. 

12 Forty of which were accepted in whole or in part. 
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Article 5(1) remains the only mandatory exemption, but it has been tightened . 
d d P 113···. up, In 

thE: Amen e roposa. It IS mamly deSIgned to permIt acts which are essential to tl .. f h 1e 
functIOnIng 0 t e Internet (as, for example, in the process of transmission of a file over 
thE: Internet several transient copies of a work will be made). This provision is essential 
because of. the ~.u.'s. i~sist~nce o.n the inclusion of a reproduction right in Article 2 of 
the draft dIrechve. DIffIcultIes eVIdent with such a provision resulted in its -withdrawal 
from drafts of the WIPO Copyright Treaty. In view of difficulties encountered with this 
pro\"ision it would perhaps have been better if the E.U. had followed the WIPO 
example. ~n example of this was the proposed amendment 33, which in this respect 
was thanktully not accepted by the Commission. 14 

In relation to Article 5(1) there has been much heated discussion surrounding 
'caching" digital files by Internet Service Providers and academic institutions among 
o:!iers.l; The practice of caching is where the pro\"ider stores copies of frequently 
accessed web files on their own machines to facilitate access. This results in a number 
or benefits-typically that the user experiences a quicker download time and less 
international bandwidth is used, thus speeding up international access times generally. 
\\-lth increasing multimedia uses bandwidth is at a premium. The status of caching is 
a: best legally uncertain under the proposals because of the inclusion in the amended 
.£u::icle 5(1) of the words "such as transient and incidental acts of reproduction which are 
a~ integral and essential part of a technological process '" II (our emphasis). This 
F"\'ision appears to prohibit caching, as caching is not essential to Internet use, it 
merely facilitates speedier access. However, the pro\"ision then goes on to state in the 
l?:-2f amended part "including those which facilitate cffectiuc fU1lctioning of transmissions 
~.·.HC11l5"; this would possibly include caching. Guidance is given on this by the 
e\?lanatory memorandum to the amendments where it states "it is now explicitly 
confirmed that this condition is also fulfilled by those copies which make the transmis
sIOn feasible". How is one to define feasible: It could be concluded that if a user has to 
\\'ait for 10 minutes for a page to download from an original site or one minute from 
ar. ISP's cached copy then the caching does make the transmission feasible. Equally 
'"feasible" could include the 10-minute wait although most users will not wait nearly 
that long. 

The Amended Recital 23 of the draft directive mentions caching-however, the 
caching must come within the general conditions of Article 5(1) and so this does not 
assist a great deal in deducing the correct meaning of this provision. Looking outside 

:3 "Article 5 
Exceptions to the restricted acts set out in Articles 2, 3 and 4 . ., 

(1) Temporary acts of reproduction referred to in Article 2, such .as transIent .and ~adental acts. of 
reproduction which are an integral and essential part of a technologiCal pro~ess, mcludmg those whIch 
facilitate effective functioning of transmission systems, whose sole purpose IS t? e~ab~e.use to be made 
oi a work or other subject matter, and which have no independent econOffilC SIgnificance, shall be 
exempted from the right set out in Article ... " 

14 This amendment required that even the basic and transient uses ?f a work needed for the 
transmission over the internet "must be authorised by the rightholders or permitted by la~ and must hav~ no 
e.:onomic significance for the rightholders"; this could have resulted in many uses of the mternet becommg 
technically illegal. 

15 See w\\"w.eblida.org. 

[2000] l.P.Q.: No.2 © SWEET & MAXWELL LTD AND CONTRIBUTORS 2000 



-~--~~~~~~----------------------
144 European/U.S. Copyright Law Reform: Is a Balance Being Achieved? 

the dra~ d~ective at other E.D. proposals does assist, in particular Article 13 of the 
draft. dlfe~tive o~ .e-commerce.

16 
Article 13 states that caching is legally acceptable 

proVIded Its condItions are met. The drafting of this provision is better than Article 5(1) 
of . t~e Ame~ded Co~yr~ght proposal, be~a~se it uses the wording "making more 
efficIent the mformation s onward tranSmISSIon to other recipients" rather than the 
"essential" that appears in Article 5(1). 

A further criticism of Article 5(1) is that the issue of local cached copies on an 
individual user's computer appears to have been ignored. Both popular browsers-In
ternet Explorer and Netscape Navigator-have a / cache directory where copies of files 
are stored to facilitate speedier access, and storage of these files can be conSiderably 
more than transient.

17 
Again, local caching is not essential to access pages. Such local 

storage does not therefore appear to be covered by Article 5(1). Is every user of the two 
most popular browser packages to be made a technical infringer? 

The authors contend that the amended Article 5(1) is a mess. It is at best highly 
ambiguous and at worst self contradictory and damaging to the internet and the public 
interest, and the E.D. would have been better advised to have left well alone with 
reproduction rights as had been the case with the outcome of the WIPO Copyright 
negotiations. Despite these criticisms it seems reasonably clear that the E.U. intend for 
caching to be permissible in many situations where it is used today, and so in this 
respect Article 5(1) must at least be an improvement over its predecessor. 

ARTICLE 5(2) 

This provision provides for discretionary exemptions to the reproduction right.l~ 
Article 5(2)(a) covers reproduction on tangible media such as paper. New additions are 

16 Commission Proposal-COM (1998) 586 final Proposal for a European Parliament and Council 
Directive on certain legal aspects of electronic commerce in the internal market. .. 

17 Newer versions of both browsers will regularly automatically clear the local cache Jtter It reaches 
a certain size or after a set period of time--at least several days. However, earlier versions ut both 
browsers do not perform these functions, so graphic files and html pages may be stored lOdetlmtelv 
and these pages may be easily viewed in the browser. 

18 "Article 5 . 
(2) Member States may provide for limitations to the exclusive right of reproduction provided tor in 

Article 2. in the following cases: .. . 
(a) in respect of reproductions on paper or any similar. med.ium. With the exceptIOn of m~slcal 

works in published form, effec~ed by the ~se of any kind. ot photographiC techm~ue or by som~ 
other process having similar etfects, p~ovlded that. the. nghtholders receive :alr compensatIOn. 

(b) in respect of reproductions on audio, VIsual or audIO-vlsu.al analogue reco~dmg media mad.e by 
a natural person for private and strictly personal use and tor non-commerCIal ends. on conditIOn 
that the rightholders receive fair compensation; .. . . . . 

(b) bis. in respect of reproductions on audio, visual or audlo-vISU~1 digital recordmg media made by 
a natural person for private and strictly personal use and tor non-commerCIa! ends, .wlthout 
prejudice to operational, reliable and effective tec~nical means capable of prote~tIng the mterest~ 
of the rightholders; for all digital private copymg, however, fair compensation for all nght 
holders must be provided; .. . .. b 

(c) in respect of specific acts of reproduction made tor arc~lvmg or con~ervat1on purposes ~ 
establishments which are not for direct or indirect economic or commerCIal advantag~, ~uch a~. 
in particular libraries and archives and other teaching, educational or cultural esta~h~ ~ents, 

(d) in respect of ephemeral fixations made by broadcasting organisations by means 0 t elr own 
facilities and for their own broadcasts; " 
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that sheet ~usic. is now excluded from the exemption, and in common with manv of 
th~ other dIscr~tlOnary acts the .introduction of a requirement that rightholders rec~ive 
fa~r compensation f~r the exerCIse of this provision. This, in effect, means that through 
thIS measure c.ountnes such a~ the UK. and Ei~e will be compelled to introduce a levy 
on ~lank medIa as com?ensa.tIon for the ex~rcise of fair use rights, something that up 
until now has been .res~ste~ In those countrIes. How are rightsholders to be compen
sated for p~otocoPYIng. It IS ~e that a certain proportion of authors currently receive 
compensation for photocopYing through collective licensing schemes such as (in the 
U.K.) the CLA agreement, and the most likely outcome is an extension of these 
schemes .. However, the ?lanket CLA licences do not at present cover digitised works, 
the CLA Instead favounng a scheme of individual application for digitised works. 19 Is 
a levy to be applied to blank paper used for photocopying? 

The new Article 5. (2)(b) and (b)(bis) reflect the new commitment to distinguish 
between analogue pnvate copying and digital private copying of areas such as horne 
video and audio recording: Article 5(2)(b) for analogue and Article 5(2)(bis) for digital. 
This in itself is a reasonable goal as each area needs different treatment because of the 
increased risks associated with digital media in terms of the ease of multiple copying, 
distribution of infringing copies and lack of degradation in quality with digitised 
works. 

However, it has been pointed out that it is not always easy to distinguish between 
analogue and digital products20 and therefore the distinction should not be drawn21 

despite this the authors agree with the new distinction in the Amended Proposal 
because the higher risks associated with exploitation of digital media requires a 
different approach than analogue media. Perhaps the simplest solution to the issue of 
private home taping of video and audio is to adopt the solution of the UK. At present 
the U.K.law, the Copyright Designs and Patents Act 1988 (CDPA) has an exemption for 
"time shift recording purposes" in Section 70-this permits home video taping so long 
as it is not used to build a home video collection. Of course, many people do at present 
keep their favourite films longer than is probably permitted under the COPA. 

Article 5(2)(a) 5(2)(b) and (bis) can have only one consequence-increased costs 
passed on to consumers. These costs in the digital forum may be justified, because of 
the added risks in this area outlined above. The authors would like to see a convincing 
reason why harmonisation in the analogue area is required when the overall thrust of 
the directive is to harmonise copyright in the information society-analogue video/ 
audio taping is not an information society issue. By definition the information society 
is digital, and the risks associated with the information society for rights users are 
digital risks, not risks associated with technologies which have been available to the 
public for two decades or longer. The E.U. recognise this lesser risk in recital 26 but then 
go on to apply the same conditions-that rights holders receive fair compensation-to 
both areas in Article 5(2). The logic behind this reasoning is difficult to detect. 
Consequently, it would be preferable to recognise the reality of the situation and omit 

19 See www.cla.co.uk for current proposals. . . .. 
20 EBLlDA's Response to the Amended draft Directive. o~ the Harmorusation of Cop~ght m th; 

Information Society presented by the European ComrrusslOn on May 21, 1999 at http.! /www. 
blida.org/lobby / position/ ampos2fi.htm. 

21 ibid. 
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~,eference .t? analogue w.orks in the directive in their entirety, or alternatively remove 
on C?nditlOn th~t the nghtholders receive fair compensation". 
ArtIc~e 5(2)(c) IS l.a~gely unchanged in its effect from its predecessor and provides an 

exemptlon for archIvmg purposes by organisations such as libraries and archives. It is 
welcome that there. is no requirem.ent of fair compensation for this type of activity, 
however .an~ use a h~rary w?uld wIsh to make of this work could well impinge on the 
communIcatlon or dIstnbutIon right, and so its scope is perhaps less than it could 
be. 

Arti~le .5(2)(d) .is a new provision aimed at broadcasters and is, according to the 
CommIssIon, desIgned to comply with the requirements of Article 15(1)(c) of the Rome 
Convention. 

Article 5(3) provides for exemptions from the three rights introduced in the directive. 
A welcome new provision is Article 5(3)(bis) which emphasises that the provisions of 
Article 5(2), (3) also apply to the distribution right. This was not the case in the original 
draft directive, where there was no direct equivalent. This led commentators to call on 
the Commission to clarify the issue,22 which has been duly undertaken. 

Article 5(3)(a) provides an exemption for the purposes of teaching or scientific 
research. 23 This requires the source to be indicated, the extent justified by the non
commercial purpose and the new proviso that right holders receive fair compensation. 
The forerunner to this provision in the original draft was based on Article 6(2)(b) of the 
Database Directive. This provision raises a number of issues. 

The first is the scope of the provision. Presumably, Article 5(3)(a), applying cxpressio 
unius est exclusio alterius, only applies to scientific research. What of research in other 
fields such as the humanities, arts, literature, business and law? It would be con
siderably stretching the term "science" as it is understood in English to include these 
disciplines. This provision has the potential to be considerably narrower in scope than 
the provisions of Section 29 of the u.K. Copyright, Designs and Patents Act which 
provides a limited exception for copies made by individuals for general research or 
private study. Guidance provided by the British Copyright CounciF~ states that this 
means in practice .3 per cent of a work or a single article from a periodical may be 
copied under Section 29. This guidance is not directly supported by any legal prece~ 
dent, and some would argue that the BCC, representing as it does the interests ot 
copyright owners, is not the most impartial arbiter of what may constitute fair dealing. 
Nevertheless, the guidance provides a useful indication to libraries of what copynght 
owners regard as acceptable. 

This provision, like many of the exceptions in Article 5, now also reprod~ces the 
requirement that rightholders receive fair compensation. Presumably, thIS WIll. most 
frequently be undertaken on a collective licensing basis in th~ case of r~productl~n ~r 
distribution. However, like its predecessors, the addition ot the reqUlrement ot f~lr 
compensation is illogical. The original and amended Article 5(3)(a) both h~ve a proVISO 
that copying under Article 5(3)(a) must be justified by the non-commerCIal end to be 

~2 A. Dietz [19981 I.P.Q. 335 at 343. . . '. . 
13 "use far the sale purpase .of illustration for teaching or sClenhhc research,. as long as the ,source IS 

indicated and ta the extent justified by the non-commercial purpose ta be achieved, on conditIOn that 
the rightholders receive fair compensatian "." 

~~ "Photacapying from Books and Journals", 
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achieved. This should .be enou~h t.o offset serious economic damage to rightholders in 
the case o~ repro~uctIon or dlstn~ution without the additional requirement of fair 
compensatIon .. ThIs repeats th~ maJor flaw present elsewhere in the draft that private 
non-commerClal use or educatIOnal use are treated in a similar manner to commercial 
use. 

So, in .the case.where there ~s a multiple distribution of physical copies of works (such 
as mu~tIpl~ copIes of notes mcluding copies of periodical articles) then the existing 
collectIve hcenses, such as the CLA "blanket" agreement25 in the u.K., will suffice in 
many circumstances. \-Vhere the works are outside the scope of a collective licence 
presumably new schemes will need to be established, or in an on line environment 
some form of electroni~ ~illi~~ scheme established. A third option, the one currently 
favoured by the CLA, 15 mdividual clearance for digital copies2h where they are used 
in an on line environment. 

However, where a work is being copied by an individual from, e.g. a web site for 
their private purposes, it is highly likely that this provision will be ignored and the 
individual will adopt their own version of fair use-whether it is fair to the owner or 
not. The only way this provision could be reasonably successful is implementation 
through technical measures. It is currently extremely easy for a web browser to select 
the contents of a web page and cut and paste material between, e.g. the web browser 
and a word processor package. Where graphical works are in issue it is even easier-a 
right click on the desired graphic with the mouse button. The E.U. could attempt to get 
Microsoft and Netscape Communications to disable these facilities on their browsers, 
which would have little legitimate use following the implementation of the directive in 
its current form, but this of course would not work on the global Internet, with millions 
of existing browser packages, both popular versions of which are effectively free. 
Viewer applications such as Adobe Acrobat reduce the ease of the "copy and paste" 
activity, and other technical solutions are available to make copying inconvenient. 
However, these packages can often be defeated in the last resort by, in the case of 
graphics, a combination of the use of screen capture software and graphics editing 
packages; and for text, screen capture software and re-digitisation through optical 
character recognition. For the determined infringer this is merely a matter of inconven
ience and is undetectable to the rightsholder. 

Article 5 is inadequate in this area because it tries to apply similar principles to three 
different situations: reproduction, communication and distribution. From the right
sholders, perspective communication over networks is what needs to be controlled 
most vigorously, as this clearly represents the greatest threat to their economic interests. 
Why use a commercial database of copyright material when it is available elsew~ere? 
Why bother accessing a pay for view service when multiple copies of works therem are 
distributed via multiple emails by individuals? As we discussed earlier, to encourage 
investment the act of dissemination of material via networks is what needs to be 
constrained most strictly. Reproductions of a proportion of a work for individual 
research purposes, or distribution of physical copies, represe~t m~c~ less. of an 
information society threat. So the way the draft should deal With thIS Issue IS on a 

2S Or CLARCs where copies are not covered by the agreement. 
20 See www.cla.co.uk for current proposals. 
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grad~ated scale. Una~thorised communication of copyright material via web pages or 
e-mails should be stric~ly regulated, and be either the subject of a collective licence, or 
prefer~bl~ ~e cleared. eIth~r ~y t~e rightholder or a collecting society (such as the CLA) 
on an mdividual basIs. DIstnbution to the public of multiple analogue physical copies 
s~ould be re.gul.at~d by, preferably, a collective licensing scheme or clearance from the 
nghtholder mdividually as this also represents a threat to owners' economic interests 
alb~i.t a lesser one than over a network. And finally, individual copying of a work for 
legItImate research purposes should be clearly exempted. If a further tightening up of 
this latter area is needed legitimate research purposes could be linked to outcomes in 
terms, for example, that the individual is engaged in an active course of study in the 
field either in an educational establishment, through distance learning or as an 
employee in a organisation engaged in research. 

It should be noted that no further tightening up of Article 5(3)(a) should be required 
as it must also be read in conjunction with the general provision in Article 5(4). 

Article 5(3)(b) provides an general exemption for the disabled, which in this respect 
is preferable to its predecessor in the original draft which was limited to hearing and 
visually impaired persons. This is the result of amendment 42 tabled in the European 
Parliament. There is no requirement that fair compensation be paid. The influence of 
lobbying by disabled groups may be detected in the changing of terminology from the 
term "handicapped" to the more politically correct and wider ranging term of "disa
bled" . 

Article 5(3)(c) and (3)(d) provide for exceptions for reporting current events and 
criticism or review. Here there is no requirement of fair compensation. Both these 
provisions are aimed at implementing a common fair dealing exception, the U.K.'s 
equivalents being found in section 30 of the COPA. These provisions would generally 
only apply to relatively small proportions of a work and so it is surmised that this is the 
reason they do not possess the requirement for fair compensation. The wording of these 
provisions appears to be based on the equivalents in the Berne Convention. These are 
perhaps some of the less controversial aspects of Article 5. 

Article 5(3)(e) provides for a general exception for administrative purposes and it 
may be surmised that this provision is similar in effect to sections 45 to 50 of the U.K.'s 
CDPA. The lesser economic importance of these areas for authors is recognised by the 
Commission in its original explanatory memorandum and it appears that a more 
relaxed attitude will be taken to the implementation of these provisions. 27 

As if the stringency of some of these provisions were not enough, Article 5(4) then 
provides an overriding "catch all"28 This requires that all the acts referred to be above 
must comply with general principles expressed in this paragraph. It has already been 
cogently argued29 that this provision is unduly restrictive and goes somewhat further 

27 " . •• In view of their more limited economic importance, these limita~ons are de.li~erate~y n~t 
dealt with in detail in the framework of this proposal. It only sets out minImum. condItions. ot ~helr 
application, and it is for the Member States to .defin~ th~, detailed conditions of their use, albeit Within 
the limits set out by these paragraphs and thIS ~rtlcl~. . 

2M" • •. The exceptions and limitations prov.lded tor In. paragraphs 1, 2, 3 and 3a shall o.nly. be 
applied to certain specific cases and shall not be In~erpreted In such a ~ay ~s. to all~w theIr apphcat~on 
to be used in a manner which unreasonably prejudices the nghtholders legItimate Interests or conflIcts 
with the normal exploitation of their works or other subject matter." 

2'1 See Heide, above, n. 1. 
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than that required by either Article 10 of the WIPO Copyright Treaty or its forerunner 
Article 9(2) of the Berne Convention. In particular, Heide demonstrates that there is, in 
fact, ~o one ~ommon approach or understanding on the meaning of these provisions, 
despIte. the .vIew presented ~y the Commission in the explanatory memorandum to the 
draft dIreCtlV~. Furth~r, HeIde suggests that t~e .approach taken in Article 5(4), giving 
as n:u~h weIght as It does ~o the economIC .Interests of rightsholders, is unduly 
restrIctIve and does not take Into account the Interests of copyright users. This is a 
criticism which can be extended to the provisions of Article 5 as a whole in its current 
form. 

50, to conclude this section on Europe's approach to copyright in the information 
society it must be said that the legislation is extremely owner centred and so far there 
appears to be little sign of its effect being diluted. EBLIDA's response to the amended 
proposal represents a fair and balanced list of public interest orientated proposals 
\'\'hich should be given serious consideration.3° The aspects of the EBLIDA position 
paper the authors agree with are: 

(a) an open list of exemptions and a right to carry forward exceptions; 
(b) mere viewing of a work on a library computer be explicitly excepted; 
(c) Member States allowed to define scope of library exceptions; 
(d) contracts should not be allowed to override exemptions; 
(e) no E.U. wide harmonisation of fair compensation; 
(f) some lawful circumvention of technical protection systems to be permitted. 

Although the above would serve the public interest best, the authors are pessimistic of 
the likelihood of getting any of them through at the current time. The Commission 
currently appears much more concerned with providing the right conditions for 
business. 

US. LAW 

The purpose of this section is to examine the approach of the U.s. in comparison to that 
of the E.U. with regard to copyright law and the Internet. It is argued that although the 
US. and the E.U. have both been working towards reform of copyright along similar 
lines, and have in fact contributed to and signed the same treaties (the WIPO treaties), 
their approach in ratification of those treaties has been contrasting. The U.S. legislation 
that has resulted from several years of debate in the U.s. is vastly different from that 
currently proposed by the European Commission. However, in ~iscussi~~ this legisla
tion, it is necessary to examine the history of copyright reform ill the dIgItal age. The 
approach of the U.S. legislature has not always been constant, an.d there are several 
economic and political factors which make the history and the varymg approach of the 
U.S. particularly fascinating when contrasted to the situation in the E.U. 

30 See www.eblida.org/lobby/position/ampos2fi.htm. 
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THE NATIONAL INFORMATION INFRASTRUCTURE 

This reform began in 1993 with the establishment of a task force to examine the 
regulatory environment needed to establish the National Information Infrastructure 
(NIl). The initiative was set up by the newly elected Clinton Administration, which 
charged the Information Infrastructure Task Force (lITF) with the task of investigating 
all the relevant legal issues concerning the encouragement of economic interests and 
business on the Internet. In the words of the IlTF, it was charged with "development of 
the NIl" to "best meet the country's needs".3! As part of this process, the Working 
Group on Intellectual Property Rights was formed as a result of the opinion that 
intellectual property was an important legal issue with regard to the NIL It released a 
report in September 1995 entitled "Intellectual Property and the National Information 
Infrastructure". The proposals contained in the report have been the subject of various 
other articles in the four years since the report was released.32 However, it is not merely 
the content of this report which is important, but the policies and influences which lay 
behind the proposals. It is also this which caused the controversy surrounding the ;\III 
Report. 

THE BALANCE OF COMPETING RIGHTS 

It has long been recognised in the copyright law of the U.s. that there exists a balance 
between the competing interests of the parties involved. Although it is not necessarily 
so that these are ad versa rial positions, the two "sides" have often treated each other 
with mistrust with regard to the protection of copyright and the exceptions allowed in 
the public interest. There is a danger, when reforming the law ?f copyright, that this 
balance is upset unnecessarily and the result of this is a danger ot creepmg closer to the 
eighteenth century publisher's monopoly that copyright was intended to preven~J on 
the one hand, or a piracy paradise on the other. 

11 Intellectual Property and the National Information Infrastructure, The Report of the Working Group on 
Intellectual Property Rights, ISBN 0-9648716--0-1, p. 1.. . _ . 

32 See, e.g. P. Samuelson. "The Copyright Grab" (January 1996) WIred, -WI; http://"l~.wI;ed.com.wlr
ed.archive 4.01. white.paper pr.lltml; R. N. Freed, "Comments on the Green Paper entitled Intellectual 
Property and the National Information Infrastructure'" (1995) Computer Uzw &. Security ~eport 11(~! 
234-243; L. A. Kurtz, "Copyright and The National Information Infrastruc~re In the Umted States 
(1996) E.I.P.R. 18(3) 120-126; B. Lehman, "Intellectual Property and the NatIOnal and Global Informa
tion Infrastructures" in P. B. Hugenholtz, Kluwer Law International (1996), pp. 103-109; J. v. Maho~, 
"The Future of Co ri ht in a Digital Environment: A Commentary on Proposals for Copyng t 
Protection on the ~:tiognal Information Infrastructure" (1996) Rutgers Computer and Technology Lmv 

Journal 22(1) 233-266. , R' I (U' . t 
33 See L. R. Patterson and S. W. Lindberg, Tlte Nature of Copyright: a Lrw of Users Ig Its mverSl Y 

of Georgia Press, 1996), Chap. 3. 
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PROMOTION OF OWNER'S RIGHTS 

There ar~ several exa~ples of legislativ~ proposals in the U.s. which have gone awry 
and the nghts of copynght owners heavIly represented. Of particular interest is the NIl 
Report's approach with regard to the fair use doctrine, and it is on this that we wish to 
concentrate. In particular, section 107 of the 1976 Copyright Act states: 

"Notwithstand.ing th.e provisions of sections 106 and 106A, the fair use of copy
nghted work, mcludm? .such use by reproduction in copies or phonorecords or by 
any other means speCIfied by that section [sic], for purposes such as criticism, 
comment, news reporting, teaching (including multiple copies for classroom use), 
scholarship, or research, is not an infringement of copyright. In determining whether 
the use of a work in any particular case is a fair use the factors to be considered shall 
include-

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to the copy

righted work as a whole; and 
(4) the effect of the use upon the potential market for or value of the copyrighted 

work. 

The fact that a work is unpublished shall not itself bar a finding of fair use if such 
finding is made upon consideration of all the above factors." 

The origins of this doctrine can be traced back to the clause of the U.s. Constitution 
upon which the copyright law of the U.s. is based, which gives Congress the power to 
"promote the progress of science and useful arts"34 the purpose of this promotion being 
primarily for the public interest, the dissemination of knowledge itself being a public 

good.35 

The 1976 Copyright Act codified the doctrine of fair use for the first time; previously 
it had existed only as part of judicial precedent. However, the House Report that 
accompanied the Act made the following comment regarding fair use: 

"The bill endorses the purpose and general scope of the judicial doctrine of fair use, 
but there is no disposition to freeze the doctrine in the statute, especially during a 
period of technological change."36 

The emphasis was therefore on entrenching this doctrine in statute without losing ~he 
flexibility that had been established; hence the use of four. c.riteria ne~ded to establish 
a finding of fair use, rather than the establishment of specific categones of works that 

:4 U.S. Constitution, Art. 1. s.1. d. 8. . . N 1 
35 Finnis lists knowledge as the second of seven "basic forms of human good" in J. M. Fmrus, atura 

UIW and Natural Rights (Oxford University Press, 1980). 
~ House Report 94-1476. 
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fell within .th~ me.a~ing o~ fair use. The !i0~se Report endorsed this view of fair use as 
a br~ad prmCl.p~e: .:. sm~e the doctrme IS an equitable rule of reason, no generally 
applIcable defimtion IS possIble, and each case raising the question must be decided on 
its own facts."37 

The. main probl~m that arose form the NIl Report was its treatment of this fairly well 
establIshed doctrme and because of this it has attracted criticism from academic 
commentators. Fair use is a right which looks towards the interests of the public, and 
whereas Mahon accused the Report of having "an obvious deference to commercial 
interests",38 Samuelson was a little more stinging: "The white paper regards digital 
technology as so threatening to the future of the publishing industry that the public 
must be stripped of all the rights copyright law has long recognised".39 This raises the 
question of whether the reforms were aimed at maintaining the purpose of copyright, 
or were in fact aimed at the preservation of the publishing industry in its present form. 
The latter of these two objectives is not in line with Constitutional objectives of 
copyright law. 

The reason why the report was criticised was because of the effect of several of the 
provisions contained in the report. The first point concerned the Report's treatment of 
the Son~o and Sega-l1 cases. The Report commented that "technological means of 
tracking transactions and licensing will lead to reduced application and scope of the 
fair use doctrine."42 As Samuelson comments, the effect of this statement coupled with 
the discussion of the Sony case within the White Paper create a false impression of the 
reason for the decision in that case. As the Report states: 

"In Sony, the absence of any market for home taping licenses, combined with the 
testimony of some copyright owners that they were indifferent to horne copying, led 
the Court to conclude that there was no cognizable harm."-l3 

This interpretation of the Sony case is dangerous because, in effect, it is arguing that had 
there been a licensing scheme for the time-shifting activities discussed in the case, then 
fair use would have been inapplicable. What this interpretation fails to recognise is that 
there is a distinction between allowing the public free access to a work in certain 
circumstances in the public interest and the idea that this can be replaced by a system 
that charged a small fee. Aside from being immersed in the debate of what. constitu.tes 
a small or minimal fee, it is already an erosion of the Constitutional ideal ot promotIOn 
of public education-l-l and surely this is not subject to whether or not the i~dividual 
concerned can pay for it in circumstances where a fair use interpretatIOn IS appro-

priate. 

37 House Report 94-1476. .. . . 
38 J. v. Mahon, "A Commentary on Proposals for Copyright ProtectIon on the NatIonal IntormatlOn 

Infrastructure" (1996) Rutgers Computer and Technology Law Journal 22(1) 233-266 at 266.. . 
39 P. Samuelson, "The Copyright Grab" (January 1996) Wired, 4.01; http://WUTw.wlred.com.wlred/archlVe 

4.01 white.paper pr.html. 
-10 Sony Corp u. Universal City Studios Inc., 464 U.s. 417 (19~4). 
-11 Sega Enterprises Ltd v. Accolade Inc., 977 F.2d 1510 (9th Clr., 1992). 
-12 NIl Report, above, n. 31 at p. 82. 
-13 NIl Report, above, n. 31 at p. 89. 
-l4 See U.s. Constitution, Art. 1, 5.1, d. 8. 
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The case, which concerned Universal and Disney's objections to the marketin of 
video cassette recorders (VCR's), applied a fair use interpretation to the situationgfor 
different rea~ons. They ~laimed that the VCR would damage their market in films, as 
instead of gomg to the cmema to see their films, the public would copy them off the air 
when they were shown on television. Sony contended that there was a substantial non
infringing use o~ the VCR for taping programmes while elsewhere or watching another 
channel, to be vIewed later, known as "time-shifting". The court made a finding of fair 
use not because there was no licensing scheme, but because the substantial use of the 
VCR, time-shifting, did not have any appreciable effect on the market of the plaintiffs.45 
The White Paper quotes the Sony court's assertion that "Harm from time-shifting is 
speculative, and, at best, minimal."46 This was the real reason for the court's application 
of fair use, rather than any reason concerning licensing schemes. 

The effect of this interpretation has to be examined. What the White Paper was, in 
effect, doing was arguing for a change in the law which would strengthen the position 
of copyright holders as against that of the users, in reducing or eliminating fair use's 
application and in allowing copyright owners to generate revenue from application of 
a licensing scheme. This interpretation, which sees copyright's "glass" as being half
full, is one supported by those referred to as "copyright maximalists", typically 
copyright owners, who see the strengthening of copyright as being positive due to the 
fact that it will maximise their revenue. 

This approach is further supported by the White Paper's ignorance of the decision in 
the 5ega case. The case concerned a situation where there was a licensing scheme in 
place-games manufacturers would license the interface information from Sega in 
order to develop games on their console. Accolade chose not to, and instead decom
piled an existing game in order to gain the same information. The court found in favour 
of Accolade, and it is this case which places doubt over the assertion that there should 
be licensing schemes in place of fair use, due to the finding of fair use even though a 
licensing scheme was in place. The court's argument was that to decide otherwise 
would grant a greater monopoly to Sega than the copyright law permitted. 

These two cases demonstrate fair use's role in maintaining the balance of interests 
within the "copyright bargain", in that both situations would have resulted in a 
strengthening of the copyright monopoly had they been decided differently; Universal 
and Disney would have had a stronger protection of their copyrights in films through 
restriction of others to make fair use copies of them, and Sega, similarly, would have a 
stronger position in relation to those who wished to develop games for their consoles 
from which they would be able to dictate license fees to those developers. 

Other examples of the application of the fair use doctrine are evidenced in various 
cases since the codification of the doctrine in the 1976 Act. The case of Harper & Row v. 

4~ There would be no appreciable effect due to other factors ~hich .are in need of consideration .. For 
example the difference in experience between watching a film m a cmema and at horne and ~e t;;ne 
difference between cinema release and release to television companies for broadcast, that woul a ect 
whether a person goes to see a film at the cinema or not. 

46 NIl Report, above, n. 31 at p. 89, n. 252, quoting from Sony, above, n. 40 at 443-47. 
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Nation Enterprises47 indicated that the final of the four criteria was the most important 
~actor, wherea~ there has been departure from this approach over the past few years, 
mstead applymg all four factors equally: "All [factors] are to be explored, and the 
res~lts weighed together".48 This was reinforced in Campbell v. Acuff Rose: "Congress 
resIsted atte:o:pts to narrow the ambit of this traditional enquiry". This is contrary to 
what the WhIte Paper appeared to be working towards, going against all the previous 
judicial precedent on the matter. 

Further evidence of the White Paper's approach to fair use rights is shown in the 
application ?f legal protection to technical protection systems. The WIPO Copyright 
Treaty perrmts States to provide legal protection to technology that "restrict[s] acts, in 
respect of [authors] works, which are not authorised by the authors concerned or 
permitted by law."49 Concerns were raised over the fact that this has the potential to kill 
off the fair use doctrine in all but name. The fact that technological protection is 
necessary has been widely accepted by WIPO countries as part of the solution to 
possible widespread piracy on the Internet.5o However, the way in which the White 
Paper has proposed that this be implemented is the cause of some concern. It 
recommended that the law should prohibit: 

"The importation, manufacture or distribution of any device, product or component 
incorporated into a device or product, or the provision of any service, the primary 
purpose or effect of which is to avoid, bypass, remove, deactivate, or otherwise 
circumvent, without authority of the copyright owner or the la\v, any process, 
treatment, mechanism or system which prevents or inhibits the violation of any of 
the exclusive rights under Section 106."51 

The problems involved with the interaction of this provision with the ability to make 
use of one's rights under the fair use doctrine are twofold. First, if a work is protected 
by such technological protection (the most popular view of how this is to be done is by 
control of access by password or encryption), then it will be beyond the knowledge of 
most ordinary users to defeat such protection, which involves mathematical and 
computing skills possessed only by those qualified in such fields. Secondly, this being 
the case, users will have to rely on the existence of manufacturers of circumvention 
devices, who will most probably face legal challenge from copyright owners, \ ..... ith the 
onus on them to prove that their devices have a substantial non-infringing use other 
than unauthorised circumvention, something which may be very difficult to establish. 
What has also not been considered is the fact that with new technology, there \vill corne 

47471 US. 539 (1985). 
48 Campbell v. Acuff Rose Music Inc., 510 U.s. (1994) 
4Q WIPO Copyright Treatv, Art. 11. . . 
50 This point has been m~de both by the European Commission in the ~reamble to the"Mulhmedla 

Directive COM(1997)628 final and by the U.s. in the WhIte P~per, whIch states that the ease ot 
infringement and the difficulty· of detection and entorcement WIll cause copynght owners to look to 
technology, as well as the !3'''~ fer protection of their works" (at p. 230). 

" NIl Report, above, n. ~~ 1 at p. 261. 
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associated new u~es, a~d t~erefore new fair ~ses. This is another point demonstrated by 
the Sony case, WhICh hIghlighted the new faIr use of time-shifting. The provision is also 
"ery broad, and has the ability to prohibit activities that should not be prohibited, thus 
potentially giving even more wide ranging rights to copyright owners. 

The reason behind this approach is an interesting one. The proposals were criticised 
by academics and user groups5~ alike in the U.s., and as shown above, were clearly 
laying emphasis upon the commercial interests in the copyright equation, and paying 
hardly any attention to the interests of users. Part of this criticism was aimed at the 
chairman of the Working Party that produced the report, Bruce Lehman, and it was 
considered in no way a coincidence that he himself had been a copyright lobbyist 
previous to his appointment as Assistant Secretary of Commerce and Commissioner of 
Patents. Samuelson also accuses the Administration of pandering to those who were 
likely to make campaign contributions,53 and it is likely that political considerations 
were a part of the reason for the Working Group's approach. 

The approach appears to typify the attitude of some large copyright owners towards 
fair use; the prevailing view appears to be that fair use should only apply where there 
is no economic value in the work in question,54 and with the potential to be able to bill 
for even the smallest use of a work, the prevailing attitude is that any use that is not 
billed for is revenue lost.'i'i 

When compared with the European approach to digital copyright, it is plain to see 
that this is a very similar approach. Both legislatures were looking towards a high level 
of protection of copyright in the digital age, both through legal and technological 
means. The rationale for this approach seems rooted in the assertions of copyright 
owners that their rights will be excessively and unfairly prejudiced by the exploitation 
of copyright works in a digital format. The position that has been successfully argued 
is that the current balance is weighted more against the copyright owners, evident in 
the NIl Report's statement regarding the use of technological protection: 

"The ease of infringement and the difficulty of detection and enforcemen.t will cau~e 
copyright owners to look to technology, as well as the law, for protectlon of theIr 
works."st> 

As Samuelson comments, however, this is an overstatement on the part of the 
copyright owners and the authors of the Report. Although the rights of copyright 

5~ Such as the Digital Future Coalition (DFC) http://www.dfe.arg. .., 
53 P. Samuelson, "The Copyright Grab" (January 1996) Wired, 4.01; http://www.wlred.eam.wlred.arehlve 

4.01. white.paper pr.html. , f . '11 . f ir 
54 Pamela Samuelson's quote of Bill Gates' assertion that "you don t need arr.use: we gIve you a 

use rights when you need them" illustrates this point. See "Does Information Really Want to Be 
Licensed?" http://www.sims.berkeley.edu:-pam/papers/aem 2B.html.. ., f 

55 As mentioned before this is a view shared by those who analogIse c~pyright Wl~h other f°ulrms ? 
, . "1" h lf full including the View that farr use res ts m property, and view the copyrIght g ass as a , 

potential loss on their behalf. 
56 NIl Report, above, n. 31 at p. 260. 
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owners are undoubtedly aff~cted, the proposed alterations to the copyright law more 
than compensate for such dIscrepancies. 

THE RIGHTS OF USERS 

Such a high-protectionist approach to copyright protection on the Internet created a 
large backlash amongst users and user-interest groups. Some of these comments have 
been mentioned above, and it was most probably this attention from academic 
commentators and interest groups which has brought the interests of users to the 
forefront in the discussion concerning digital copyright. 

Des~ite this bias. in the NIl Report towards copyright owners, two further develop
ments In the co~ynght debate have indicated a shift (if only a partial one) in the policy 
of the U.s. legIslature towards consideration of users interests as well as those of 
publishers. 

First, the Working Group on Intellectual Property Rights convened the Conference 
on Fair Use (CONFU), which was set up to establish guidelines on uses of copyright 
works in library and educational contexts. Fair use is of considerable importance both 
to copyright owners and users, as it clearly establishes copyright as a public interest 
right rather than a publisher's monopoly, and sets the balance between the interests of 
both groups. Therefore, establishment of guidelines was seen as an important way of 
continuing this essential element of copyright law into the digital age. 

Although the CONFU process took a balanced approach, including the views of 
users and of copyright owners, it ran into major problems. These problems centred 
around lack of consensus between the groups involved. The process set up SL'< groups 
to discuss digital images, distance learning, educational multimedia, electronic reserve 
systems, interlibrary loan and document delivery, and use of computer software in 
libraries. The problems encountered with lack of agreement on guidelines were such 
that only the first two of these groups were still in existence by the end of the CONFLJ 
process and even these groups had been reconstituted. It was decided that the process 
should be brought to a close in 1998, as complete consensus still had not been achieved 
after four years and it was unlikely that it would be in the near future. A final report 
was published in November 1998 and although many proposed guidelines had been 
put to the Conference, none had achieved endorsement by all participants of the 
process. 

The CONFU process demonstrated that there exists a serious lack of consensus 
between the interested parties which makes the process of copyright reform even more 
problematic than it already is. Whereas user groups have expressed concern at the 
possibility of loss of the private, noncommercial uses that they curr~ntl~ enjoy u~der 
copyright, which they argue are a fundamental part of the constItutIOnal baSIS of 
copyright law, the copyright owners look towards the possibilities of new technology 
which will enable them to bill for all uses of copyright works, no matter how small; and 
they are moving towards a pay-per-view philosophy. The new technology ~as d~mon
strated that the positions of these groups has become increasingly polansed m the 
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copyright debate, fuelled by panic concerning the effect that copyright reform will h 
h · . h - ave on t err ng ts. 

Th.e !oudest voices
57

. ~ this debate are by far those of the copyright owners, 
predictmg doom for ~helr. mdustry unless strong copyright protection is implemented 
on the Internet. The Imphe~ threat that they also carry is that without the protection 
they feel they need, they Will not place content on the internet, and without content 
from copyright owners, the "information superhighway" will not foster the economic 
development the respective governments are attempting to encourage. It is therefore 
unders~andable that the U.s. and t~e. E.U. are a~empting to provide the strongest 
proteCtion to encourage the economiC mvestment m their particular region. In effect, 
this has. taken the .form of a copyright "arms race", whereby the legislatures are 
attemptmg to est~bhsh the regulatory environment first. However, the final part of the 
copyright reform m the U.s. demonstrates a departure from this "arms race" and a look 
towards the rights of users. 

THE DIGITAL MILLENNIUM COPYRIGHT ACT 1998 

After the lack of consensus at CONFU and the failure of the legislation proposed in the 
White Paper, the new WI PO treaties58 provided a change in focus from the problems 
which had been encountered previously. Both the U.s. and the E.D. contributed to the 
drafting of these treaties, and the Chairman of the IP Working Party, Bruce Lehman, 
was the representative of the U.s. at the WIPO meetings discussing the new protocols. sQ 

The U.S.'s contribution fell roughly along the lines of the proposals contained in the 
VVhite Paper. 

However, the implementing legislation for these treaties was to take approximately 
two years before finally passing Congress and being signed into law. The main cause 
of this was an ongoing conflict, evident at CONFU, between the copyright owners and 
users as to the strength of protection needed for the new digital environment. The 
Digital Millennium Copyright Act is an amalgamation of several Bills, including the 
WIPO Treaties Implementation Act and the Online Copyright Liability Limitation Act, 
into one compromise deal between the opposing views. As Cohen60 comments, the 
DMCA did not meet the requirements of either the users or the copyright owners; it 
was a compromise between the two perspectives. This was a contrast from the previous 
recommendations of the White Paper which advocated strong protection for copyright 
works to protect against piracy. Whereas opponents of the White Paper had argued that 
the process was being carried out covertly and demonstrated a lack of trust of the 

57 In 1993, the copyright industry contributed $45.8 billion to the u.s. economy. 
58 WIPO Copyright Treaty, WIPO Performances and Phonograms Treaty, December 1996. 
59 At the time it was anticipated that rather than treaties, the Diplomatic Conference would produce 

protocols to the Berne Convention. ...... ?" 
60 J. E. Cohen, "WIPO Copyright Treaty Implementation ill the Uruted States: Will Farr Use SUTVlve. 

(1999) E.I.P.R. 21 236-247 at 236. 
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public,61 the process of reform since the White Paper demonstrated a s dd _ 
'd . f h . f u en con 

SI eration 0 t e mte.rests 0 the public, once the issues had been aired by various 
opponents to the WhIte Paper attempting to redress the balance. 

FAIR USE AND THE DMCA 

~he DMCA still co~tains provisions concerning the technological protection of copy
nght works and nghts management information (RMI) of those works. These are 
important parts of the WIPO Copyright Treaty, which the DMCA is intended to ratify. 
~owever, all the provisions originally proposed in the White Paper now have conces
SIOns attached to them concerning the preservation of the fair use doctrine. The main 
objection towards the original proposals was that they appeared to be removing the fair 
use doctrine by the back door, and this was not desirable because of its importance for 
copyright law and the Constitutional clause on which copyright is based. 

The DMCA makes several important concessions to the continued application of fair 
use to copyright, notwithstanding the fact that it does not make any mention of 
removing section 107 from title 17. 

TECHNOLOGICAL PROTECTION 

The technological protection provision is split into two sections; first the circumvention 
of access controlsb2 and secondly the circumvention of technological protection which 
protects a right of the copyright holder.h3 The access control provision is the one which 
has caused the controversy with regard to technological protection. It provides protec
tion beyond that which is currently protected by copyright law; since accessing a work 
is not an exclusive right of the copyright holder. 

First, the access control provision has been tempered by a clause which delays its 
implementation for two years. During this time, the Librarian of Congress shall "make 
the determination ... of whether persons who are users of a copyrighted work are ... 
adversely affected by the prohibition [of unauthorised access]".h4 The point being that 
there must be a consideration of the way in which the provision will affect the public 
in their ability to use copyright works. 

Secondly, both technological protection provisions are subject to section 1201(c)(1), 

which states: 

"Nothing in this section shall affect rights, remedies, limitations, .or defenses to 
copyright infringement, including fair Lise, under this title." (EmphaSIS added) 

61 See P. Samuelson, "The Copyright Grab" (January 1996) Wired, ·tOl; http:/~www.wired.com.wir
ed.archive 4.01 white.paper pr.html, where she argues that the anticircumvention prOVIsIons assumed that 
the American public were all thieves who would make unauthorised copies as a matter of course. 

b217 USC s.1201{a). 
63 17 USC s.1201(b). 
&417 USC 5.1201 (a)(1)(O. 
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Also, interestingly, the proh~bition .on the act of circumvention with regard to access 
control has no ~ounterpart In ~e.chon 1201(b), concerning technology protecting the 
sectIOn. 106 restncte~ .ac:s. As VInje comments, this. wa~ "in response to the library and 
educa~IOn commumtles concerns about the negatIve Impact of the legislation on fair 
use. lib" 

Once again, this reaffirms the applicability of fair use even where a copyright work 
is protected by technological protection. Interestingly enough, section 1201 (c)(1) is the 
only section to mention fair use throughout the whole of the DMCA. Any argument 
towards the abolition of fair use based on the DMCA is severelv flawed therefore - , , 
because arguably if this had been the intention of the legislature, then there would have 
been more specific mention of the doctrine. These two provisions, although positive, 
are subject to the findings of the Librarian of Congress, and also the willingness of the 
courts to interpret the law to allow the act of circumvention or the manufacture of 
de,"ices whose primary use will be for the exercise of the fair use doctrine. The anti
circumvention provisions are also subject to seven specific exemptions for situations 
such as encryption research and law enforcement.bb However, rather than preserving 
fair use, Samuelson argues that fair use has been narrowed from a broad principle to 
a set of specific exemptions, which goes against the fair use doctrine contained in 
section 107, which is purposefully wide because it would be impossible to list all 
possible fair uses within title 17. "Only when industry groups were able to identify 
particularized situations in which circumvention was appropriate was there any 
legislative 'give' on the issue, and then only to the extent of that identified situation."67 
As Cohen6

f; puts it: "as a practical matter, the DMCA will transform the fair use 
doctrine from a flexible common law "safe harbour" to a civil law system of narrow, 
specific exemptions to copyright." 

The way in ,vhich this is being achieved is without specific mention of fair use; the 
DMCA hardlv mentions fair use at all. However, the effect of the anti-circumvention 
pro,-isions is -to restrict the fair use exemptions only to situations where the combina
tion of technological protection and anti-circumvention law allow the right to be 
exercised. For example, in situations where the act itself is not prohibited but the 
manufacturing of devices needed to perform that act are, then the effect is to prevent 
the act and therefore, if that act was in the pursuance of a fair use right, to narrow the 

fair use exemptions. 
The reason why this is of such concern relates back to the introduction of fair us~ to 

the statute books in 1976. The House Report then made several comments regardIng 
the operation and nature of fair use. These are of particular significance when 
considering the manner in which the doctrine is being altered by the DMCA. In 

particular: 

65 T. Vinje. "Copyright Imperilled?" (1999) E.I.P.R. 21 192-207 at 202. 

f><, 17 USC s.120I(d-j). Wh h A ti C mvention 
67 P. Samuelson, "Intellectual Property and the Digital Economy: y ten - IrCU 

Regulations Need to be Revised" (1998) http://www.slmS.berkeley.ed~:-pam/paper.Jj~tl: lij S . e?" 
61>]. E. Cohen. "WIPO Copyright Treaty Implementation in the Umted States: aIr se UTVlV . 

(1999) E.I.P.R. 21 236-247 at 236. 
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:'The state~~nt of the fair us~ d~ctrine in section 107 offers some guidance to users 
m ~eterm~mg :vhen the prm~Iples of the doctrine apply. However, the endless 
vanety of sItuations and co~bmations of circumstances that can rise in particular 
cases precludes the formulation of exact rules in the statute."69 

Yet the accusation being levelled at the DMCA is that it is altering the fair use doctrine 
in exactly the way t~at the House Report in 1976 advised would be impractical, and in 
the way that was resIsted by the courts.?o The main problem with this approach is a lack 
of flexibility where it was identified that flexibility was needed in introducing a 
doctrine rather than specific criteria. It also presents problems concerning the "copv-
right bargain" that fair use is intended to maintain: ' 

"The criteria of fair use are necessarily set forth in general terms. In the application 
of the criteria of fair use to specific photocopying practices of libraries, it is the intent 
of this legislation to provide an appropriate balancing of the rights of creators, and 
the needs of users."?l 

The introduction of a broad provision which is tempered by specific exemptions has the 
effect of precluding a wide range of activities which would otherwise be allowed under 
fair use. 

However, further support for the fair use doctrine can be found in the debates 
surrounding the passage of the DMCA. The concerns expressed in Congress revolved 
around the possibility of the elimination of fair use in favour of pay-per-view. 
Chairman Bliley commented "We worked hard to reduce the risk that enactment of 
H.R. 2281 could establish the legal framework that would inexorably create a 'pay-per
use' society"72 and Rick Boucher argued for the "continuation of the fair use rights of 
the American public, a procedure that will prevent material that is generally available 
today under fair use being locked away in a pay-per-use regime in future years".-' 
Such language demonstrates the intent of the legislature in preserving fair use in the 
public interest. As Cohen puts it, "Neither Congress nor the courts, however, appear 
willing to eliminate fair use entirely".74 . 

The other concern relating to the use of licensing has not been expressly dealt WIth 
by Congress in the DMCA. Although, as mentioned earlier, th~re. were ~onc~rns 
following the White Paper that fair use could be held inapplicable m heu of :ICensmg, 
nothing in the DMCA specifically addresses this issue. r.r0-w:ever~ the nar:rowmg of the 
fair use doctrine could mean that licensing will be used m SItuatIOns WhIch do not fall 
within the narrow exemptions contained in the Act. Whether this will happen is sub~ect 
to the recommendations of the Librarian of Congress at the end of the two year penod 
specified in section 1201(a). 

1>9 House Report 94-1476. . . 
70 See the fair use cases, above, which discuss the judicial resistance to narrowmg fair use because 

of its role in protecting against over strengthening of copyright. 
7t House Report 94-1476. . 94 
72 Congressional Record, House of Representatives, August 4, 1998, at H70 . 
73 Congressional Record, House of Representatives, August .t, 1998, at H7096. 
74 Cohen, above, n. 68 at 236. 
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In practical terms, the technological protection provisions of the DMCA h 
affected the way in which fair use operates because of the introductI'O f 'd

ave 
. . . n 0 a conSI er-

able amount of uncertamty mto faIr use. Although because of the pdt I d . h' h f . h ,rece en - e way 
In W IC aIr use as developed, there has been an element of u t' ty' h . . ncer am m t e 
op.er~tlOn of faIr use (even when codified into statute it was as a list of broad 
p~Clples). However,. the two year suspension of the access-control provisions of 
seehon 1201 (a) are wIthout precedent,75 and therefore this is where the uncertainty 
stems from. 

The more important effect of the DMCA on fair use is the transformation fro 
dd 

. rna 
broa octnne to narrow exemptions, and it is this which will have most effect on th 
way in which fair use can continue its role in the digital age. What this will do is t~ 
lesse~ the scope of fair use in certain ca.ses until specific exemptions are passed by the 
oversIght process. Therefore, although It can be said that the doctrine does survive it 
does so in a lesser form. ' 

CONCLUSION 

So, in comparing the two sets of legislation, a number of issues are raised. We started 
with the maxim "Business will go where invited and remain where appreciated". Who 
do these pieces of legislation serve? The copyright industry or the interests of the 
consumers? Any legislation has a very difficult balance to achieve. Laws need to be 
stringent to cope with the difficulties copyright face in the modern environment, they 
need to be fair for the public good and they need to implement international obliga
tions from the WIPO treaties. 

Europe can be clearly seen to be appreciating business. Its attitude is clearly that only 
\'ery limited fair use provision is desirable in the information age and that most matters 
are best dealt with through licensing provisions. Bearing in mind past achievements on 
databases and duration of copyright this is a typically legislatively aggressive 
approach, designed to encourage investment in the E.U. at the expense of its com
petitors, This in itself is a laudible aim, but this should not be at the expense of the 
public good, which should always be the overriding concern, The assumptions made 
by the E.n in its legislation may also be challenged. The draft directive lauds the more 
"flexible solutions" offered by licensing, but with the greatly increased reliance on 
licensing and other compensation by its frequent insistence on fair compensation for 
rightsholders (fair to whom-the consumer or the rightholders?) the end result must be 
increased costs for consumers-someone has to pay for all this fair compensation. 

However, the presence of fair use rights need not be a barrier to investment and the 
establishment of a European Information Society. The existence of a wide number of 
permitted acts in the U.K. has not acted as any barrier to it becoming the largest and 
most developed and most innovative market in the E.U. and the authors doubt if the 
presence of such rights has acted as any deterrent to investment in that market. What 
is more important is the popularity of the Internet in the country and therefore the 

To Although a similar provision is contained in Art. 11 (2) of the European Multimedia Directive. 
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willingness of business to make an investment in the on line environment. Other 
~urope~n Information Society ini.ti~tives will no doubt assist in spreading the informa
tion socIety across the E.U., but It IS submitted this directive will make no noticeable 
effect on day to day private copying. 

It m~y be desirable to have a level playing field but should this playing field be 
downhill for the consumer? Consumers and pirates are in the end likely to vote with 
their feet and go ahead and copy anyway. Unless the cut and paste and right click 
features a.re disabled in special European versions of Internet Explorer and Netscape 
CommunIcator and screen capture software and OCR software made illegal, copying 
will go an as normal and largely undetected. The pay per view environment antici
pated by the E.U. will simply create an illicit cottage industry in the electronic 
distribution of copyright works where none exists at present. The Internet is a world 
wide environment and there are plenty of countries where copyright information could 
be stored illcitly outside the power of the directive, and also outside the effective 
control of copyright owners. 

The most likely consequence of this is that Article 6 and -; of the draft directive on 
technical protection and protection for rights management information, together with 
E.U. proposals on conditional access services, will assume more importance, and 
because it is difficult76 to exercise fair use on a 128 bit encrypted document information 
monopolies are likely to result. The E.U. may be creating for itself a lot of future 
problems with this legislation?7 

Either Article 5 of the Directive needs to be significantly expanded or the grounds 
made non exhaustive. There is no question of trying to force other Member States with 
different copyright traditions to introduce a fair use concept. More discretionary 
grounds could simply be introduced to take respect of national differences. The 
existence of any discretionary grounds in Article 5 is an acknowledgement of these 
national differences, and to restrict these grounds to the numbers offered is merely 
arbitrary. As has been argued Article 10 of the WCT would seem to give a great deal 
more room for fair dealing than the E.U. would like to pretend. 

With regard to U.s. copyright reform, the U.s. and the E.U. started .from similar 
positions; the argument was that strong protection (including the use ot technology) 
was needed in order to safeguard copyrights on the Internet. The two legislatures then 
appeared to be engaged in a race to provide the most secure regulatory regime for 
copyright owners, in order that their fears over piracy would be allevlated. However, 
the debate over copyright reform in the U.s. has demonstrated that the cop~nght 
owners rights are not the sole consideration. The origina~ purpose. (as embedded In ~he 
Constitution) was for dissemination of knowledge, publIc educahon or the promotIon 
"of progress of science and the useful arts."78 Therefore, the pu.b~ic good is also a 
consideration in the copyright equation. The Digital Future CoalItlOn welcomed the. 
DMCA: "In the final version of the DMCA, Congress recognised the importance ot 

76 Not to mention illegal under Art. 6. .. . .. " 7 
77 See E. Kirk, "Encryption and CompetItlOn In the InformatIon SOCIety [1999] I.P.Q. 3 . 
78 U.s. Constitution, Art. 1, s.l, d. 8. 
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ensuring balance in the treaty implementing legislation'?" Although the U.s.'s legisla
tion on copyright on the 'information superhighway' is by no means perfect, it does 
demonstrate a more balanced approach to the problems presented by the information 
superhighway than was originally proposed and compared with the E.D. proposed 
legislation. The fair use exemption, which is arguably one of the most important 
aspects of the legislation with regard to maintaining the balance of competing interests, 
has remained intact, albeit in a modified form. Therefore, because of the way in which 
the U.s.'s legislative activity has diverged from that of the LD., the way in which they 
have enacted their reforms is more "user orientated" than that of Europe. 

Whilst considering the directive in its expanded form the authors were left with the 
feeling that this directive is trying to achieve too much too soon, and its effects are 
much greater than the piecemeal harmonisation we have seen in the past. The whole 
issue of reform of the general copyright law of Europe is raised by the draft directive80 

and Europe will have to decide which path it wishes to go down-the wide rights and 
correspondingly wide provisions on fair dealing or fair use found in Anglo-U.s. 
copyright law, or the narrower rights with narrower exemptions found in many 
countries in continental Europe. Before a final answer is reached, due regard should be 
had to the success in practice of the respective systems. 

h II dt; . ues graphic 2281 pr101698 
79 See the Digital Future Coalition's press release at ttp: www. ,c.org ISS 

pr1 01698 .html. 
80 A. Dietz [1998] l.P.Q. 335 at 344. 

L CONTRIBUTORS 2000 
[2000] l.P.Q.: No.2 © SWEET & MAxwELL :ro AND 


	436015_0001
	436015_0002
	436015_0003
	436015_0004
	436015_0005
	436015_0006
	436015_0007
	436015_0008
	436015_0009
	436015_0010
	436015_0011
	436015_0012
	436015_0013
	436015_0014
	436015_0015
	436015_0016
	436015_0017
	436015_0018
	436015_0019
	436015_0020
	436015_0021
	436015_0022
	436015_0023
	436015_0024
	436015_0025
	436015_0026
	436015_0027
	436015_0028
	436015_0029
	436015_0030
	436015_0031
	436015_0032
	436015_0033
	436015_0034
	436015_0035
	436015_0036
	436015_0037
	436015_0038
	436015_0039
	436015_0040
	436015_0041
	436015_0042
	436015_0043
	436015_0044
	436015_0045
	436015_0046
	436015_0047
	436015_0048
	436015_0049
	436015_0050
	436015_0051
	436015_0052
	436015_0053
	436015_0054
	436015_0055
	436015_0056
	436015_0057
	436015_0058
	436015_0059
	436015_0060
	436015_0061
	436015_0062
	436015_0063
	436015_0064
	436015_0065
	436015_0066
	436015_0067
	436015_0068
	436015_0069
	436015_0070
	436015_0071
	436015_0072
	436015_0073
	436015_0074
	436015_0075
	436015_0076
	436015_0077
	436015_0078
	436015_0079
	436015_0080
	436015_0081
	436015_0082
	436015_0083
	436015_0084
	436015_0085
	436015_0086
	436015_0087
	436015_0088
	436015_0089
	436015_0090
	436015_0091
	436015_0092
	436015_0093
	436015_0094
	436015_0095
	436015_0096
	436015_0097
	436015_0098
	436015_0099
	436015_0100
	436015_0101
	436015_0102
	436015_0103
	436015_0104
	436015_0105
	436015_0106
	436015_0107
	436015_0108
	436015_0109
	436015_0110
	436015_0111
	436015_0112
	436015_0113
	436015_0114
	436015_0115
	436015_0116
	436015_0117
	436015_0118
	436015_0119
	436015_0120
	436015_0121
	436015_0122
	436015_0123
	436015_0124
	436015_0125
	436015_0126
	436015_0127
	436015_0128
	436015_0129
	436015_0130
	436015_0131
	436015_0132
	436015_0133
	436015_0134
	436015_0135
	436015_0136
	436015_0137
	436015_0138
	436015_0139
	436015_0140
	436015_0141
	436015_0142
	436015_0143
	436015_0144
	436015_0145
	436015_0146
	436015_0147
	436015_0148
	436015_0149
	436015_0150
	436015_0151
	436015_0152
	436015_0153
	436015_0154
	436015_0155
	436015_0156
	436015_0157
	436015_0158
	436015_0159
	436015_0160
	436015_0161
	436015_0162
	436015_0163
	436015_0164
	436015_0165
	436015_0166
	436015_0167
	436015_0168
	436015_0169
	436015_0170
	436015_0171
	436015_0172
	436015_0173
	436015_0174
	436015_0175
	436015_0176
	436015_0177
	436015_0178
	436015_0179
	436015_0180
	436015_0181
	436015_0182
	436015_0183
	436015_0184
	436015_0185
	436015_0186
	436015_0187
	436015_0188
	436015_0189
	436015_0190
	436015_0191
	436015_0192
	436015_0193
	436015_0194
	436015_0195
	436015_0196
	436015_0197
	436015_0198
	436015_0199
	436015_0200
	436015_0201
	436015_0202
	436015_0203
	436015_0204
	436015_0205
	436015_0206
	436015_0207
	436015_0208
	436015_0209
	436015_0210
	436015_0211
	436015_0212
	436015_0213
	436015_0214
	436015_0215
	436015_0216
	436015_0217
	436015_0218
	436015_0219
	436015_0220
	436015_0221
	436015_0222
	436015_0223
	436015_0224
	436015_0225
	436015_0226
	436015_0227
	436015_0228
	436015_0229
	436015_0230
	436015_0231
	436015_0232
	436015_0233
	436015_0234
	436015_0235
	436015_0236
	436015_0237
	436015_0238
	436015_0239
	436015_0240
	436015_0241
	436015_0242
	436015_0243
	436015_0244
	436015_0245
	436015_0246
	436015_0247
	436015_0248
	436015_0249
	436015_0250
	436015_0251
	436015_0252
	436015_0253
	436015_0254
	436015_0255
	436015_0256
	436015_0257
	436015_0258
	436015_0259
	436015_0260
	436015_0261
	436015_0262
	436015_0263
	436015_0264
	436015_0265
	436015_0266
	436015_0267
	436015_0268
	436015_0269
	436015_0270
	436015_0271
	436015_0272
	436015_0273
	436015_0274
	436015_0275
	436015_0276
	436015_0277
	436015_0278
	436015_0279
	436015_0280
	436015_0281
	436015_0282
	436015_0283
	436015_0284
	436015_0285
	436015_0286
	436015_0287
	436015_0288
	436015_0289
	436015_0290
	436015_0291
	436015_0292
	436015_0293
	436015_0294
	436015_0295
	436015_0296
	436015_0297
	436015_0298
	436015_0299
	436015_0300
	436015_0301
	436015_0302
	436015_0303
	436015_0304
	436015_0305
	436015_0306
	436015_0307
	436015_0308
	436015_0309
	436015_0310
	436015_0311
	436015_0312
	436015_0313
	436015_0314
	436015_0315
	436015_0316
	436015_0317
	436015_0318
	436015_0319
	436015_0320
	436015_0321
	436015_0322
	436015_0323
	436015_0324
	436015_0325
	436015_0326
	436015_0327
	436015_0328

