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ABSTRACT 
Corporate manslaughter is unacceptable and avoidable as it is attributable to 
immoral safety decisions or reckless supervision of workplace safety by senior 
managers contrary to safety legislation. 

The common law response to deaths caused by corporate actions was inadequate 
as prosecutions of medium and large sized companies including responsible 
individuals were difficult if not impossible. That defect inspired the law reforms 
that resulted in the promulgation of the Corporate Manslaughter and Corporate 
Homicide Act, 2007(CMCHA, 2007), which enables prosecution of companies and 
payment of unlimited fines upon conviction. The offence contained in the CMCHA, 
2007 has explicit exclusion of secondary liability for senior managers who are, 
however, central to the definition and commission of the corporate manslaughter 
offence contained in the CMCHA, 2007. 

The thesis contends that corporate sanctions that are not supported by criminal 
liability of those responsible for corporate safety behaviour would not deter 
corporate deviance as long as it is profitable to break and bend the law. Absence 
of secondary liability is therefore a serious limitation as safety compliance is not 
likely to be taken seriously by those who determine workplace safety. The 
investigation established that other jurisdictions have secondary criminal liability 
for senior managers.  

The existing sanctions against culpable senior managers under the HASAWA, 1974, 
are not only disproportionate for the seriousness of manslaughter but also 
problematic as discussed in chapters four and five. The small company owner 
managers and other professionals like doctors and private individuals are easily 
prosecuted and convicted for the common law gross negligence manslaughter. The 
law on manslaughter is therefore unfair to other classes of individuals and therefore 
inconsistent on that basis. In chapter three, the investigation noted and challenged 
some of the reasons from Industry that influenced the legislature to adopt explicit 
exclusion of secondary liability. The current law therefore need to be reformed for 
corporate compliance by also targeting the class of persons who determine 
corporate safety behaviour in medium and large sized companies. The thread of 
the moral arguments for criminalisation of senior managers for corporate 
manslaughter is therefore based on their role in corporate safety behaviour, 
justice and fairness.  
 
In response to the limitation of the CMCHA, 2007, the thesis devised models 
through which culpable senior managers in medium and large sized companies 
could be identified and prosecuted, alongside their defendant companies, for 
workplace deaths. The author also contends that derived conclusions and 
recommendations would be applicable in the context of any corporate offence 
where secondary criminal liability for senior managers is deemed appropriate.  
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Introductory Chapter 
 

“A reasoned discussion of the law leads to development” after Rawls1 

i. Introduction   
 

This introductory chapter identifies the global and domestic extent of corporate 

manslaughter in order to inform the need for research outcomes that would deter 

corporate actions that result in workplace deaths. That is followed by the research 

aims and objectives including the structure of the study that signposts the 

direction and content of the thesis. 

The International Labour Organisation (ILO) conservatively estimates that there 

are, globally, 270,000,000 occupational accidents and 160,000,000 cases of 

industrial disease annually which translates to approximately 2,000,000 deaths per 

year2. The world’s worst industrial accidents have led to the imposition of more 

stringent controls over workplace activities3. Such accidents included the Seveso 

disaster which killed 736 people and remaining 77,716 animals had to be 

slaughtered in order to safeguard the food chain4. That prompted the 

promulgation of the EU SEVESO Directive on industrial safety5.At Bhopal, 3860 

people died, 40 suffered permanent disability and 2680 suffered permanent partial 

disability for which Union Carbide paid US$470mln in compensation6. A serious 

nuclear power accident also took place at Chernobyl where 30 people died and 

135,000 had to be evacuated from the area. Environmental damage not only 

occurred in Europe but also in Japan, Canada and the United States7. Between 

 
1 John Bordley Rawls (February 21, 1921 - November 24, 2002) was an American liberal philosopher 
and a leading figure in moral and political philosophy [ cited from a banner (undated) in the Law 
Research Centre: Southampton Solent University on 24/11/2010] 
2 Cited in Howes, V & Wright F,B(2003) Corporate Manslaughter: An International Perspective 
available at  http://www.uslr.salford.ac.uk/451/1-  accessed on 20/03/2010  
3 ibid  
4 ibid 
5 EU Industrial Safety Directive  501/82 
6  Re Union Carbide Corporation Gas Plant Disaster 12  (1984) 809 F 2d 195(2nd Cir, 1987) 
7 The Chernobyl Nuclear Plant Disaster available at http://www.chernobyl.gov viewed on 
20/05/2010 

http://en.wikipedia.org/wiki/American_philosopher
http://en.wikipedia.org/wiki/Moral_philosophy
http://en.wikipedia.org/wiki/Political_philosophy
http://www.uslr.salford.ac.uk/451/1-
http://www.chernobyl.gov/
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1996 and 2006, a total of 2,721 employees and 4,312 members of the public were 

killed in work-related incidents or accidents in the United Kingdom (UK)8. 

In criminal law, the actus reus of murder and manslaughter is generally the same9. 

Murder is the unlawful killing of any person under ‘the Queen’s peace’10, whereas 

manslaughter is the killing of another, with the fault required for murder11 but 

there would be other extenuating circumstances that reduce the mental fault 

element12 from that of murder to manslaughter. The killing would be unintentional 

as, in some cases; death would have been caused by an unlawful dangerous act13.  

The labelling of deaths that take place through corporate actions has been the 

subject of much analysis under English law14, with one view that a corporate entity 

is created for lawful commercial interests and cannot in any way commit murder. 

Most deaths at work arise due to unsafe work practice that put employees at risk 

of death or serious injury15, the company therefore commits an endangerment16 

offence while carrying out the lawful business interests. 

 
8  Turner, A  “Sentencing For Corporate Manslaughter : A Consultation” (2007) 171 Justice of Peace  
800 
9 Ormerod , D “Smith & Hogan Criminal Law: Cases and Materials”  (Oxford: Oxford University Press 
2006) at page 554 
10 ibid at pages 555 & 560.The victim must have been born alive before the act. Alien enemies who 
are engaged in hostile operations against the Crown will not be under the Queen’s Peace. Their 
killing will not therefore amount to murder (see R v Page [1954] 1QB 170). Killing through the 
administration of law, where death penalty still exists, does not fall under homicide. 
11 Criminal Liability available at http://www.docstoc.com/docs/89381121/Crimianl-Liability 
retrieved on 20/03/2010 
12 The defences against murder that can be deployed and influence the court to reduce the charge 
for murder to manslaughter are diminished responsibility under the Homicide Act 1957 section 2; 
provocation under section 3 and in pursuance of a suicide pact under section 4  
13 The defendant threw ‘a good sized box’ into the sea and struck the victim to death. The throwing 
of the refreshment stall keeper’s refreshment box into the sea was unlawful and if it killed someone 
that would be unlawful manslaughter [see R v Franklin(1883) 15 Cox CC 163 , Sussex Assizes] cited in 
Ormerod, D “Smith & Hogan Criminal Law: Cases and Materials” (Oxford: Oxford university Press 
2006) at page 622 
14 One view is that when death occurs in the context of corporate activities, the killing is removed 
from the paradigmatic manslaughter, as there is a moral difference between attacks from 
endangerment and those from practical hostilities[see Clarkson, W & Cunningham, S “Criminal 
Liability for Non Aggressive Deaths”(Aldershot: Ashgate 2008) at pages 84-85] 
15 Shop Coating Operation draws $54,000 fine; Paintsquare News available at 
http://www.paintsquare.com/news/?fusedaction- retrieved on 20/03/2010 

http://www.docstoc.com/docs/89381121/Crimianl-Liability
http://www.paintsquare.com/news/?fusedaction-
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ii. Background to the study  
 

The corporate manslaughter offence was promulgated in 2007, mainly to ensure 

more corporate manslaughter prosecutions for both individuals and companies and 

also to deliver justice to the families of the victims17. Under the new offence, a 

company is liable and pays unlimited fines upon conviction18. However, the 

offence has explicit exclusion of secondary liability for senior managers19, which is 

seen as one of the contentious issues in the on-going corporate manslaughter 

debate20. The senior managers are sanctioned under a health and safety regulatory 

statute which is viewed as lenient and not proportionate for the seriousness21 of 

manslaughter. 

Some argue that the concept of unlimited fines introduced by the Act is nothing 

new to embrace comments that the new law is like “old wine in new bottles22” and 

that the Corporate Manslaughter and Corporate Homicide Act, 2007 (CMCHA,2007) 

is also “weak on crime and weak on the causes of crime23”. These views are 

underpinned by the fact that the new offence is viewed as not radical enough as to 
 

16  Endangerment is a matter of creating a risk of harm as a side effect of one’s intended action: the 
action is not intended to cause harm, but might do so. That is one reason the law obliges the 
employers to do risk assessments and put policies and procedures in place( HASWA, 1974: 
Management of Health and Safety at Work Regulations of 1999 Statutory Instrument 3542)  
17 Matthews, R “ Blackstone’s Guide To The Corporate Manslaughter and Corporate Homicide Act, 
2007” (Oxford: Oxford University Press 2008) at pages 8-9 
18 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 1(6) 
19 ibid at section 18 
20 Johnson. C.J “Ten Contentions of Corporate Manslaughter Legislation: Public Policy and Legal 
Response To Workplace Accidents” (2007) Department of Computing Science University of Glasgow 
available at http://linginghub.elsvier.com/retrieve/p11/SO925 viewed on 12/09/2011 
21 Criminal Justice Act, 1991 at section 18. The HASAWA, 1974 has a low fault threshold than other 
criminal law statutes as it employs the “reasonable practicality” test under section 40 than the 
beyond “beyond reasonable doubt” fault threshold in most criminal statutes.   
22 Ormerod, D & Taylor, R” Legislative Comment: The Corporate Manslaughter and Corporate 
Homicide Act, 2007” (2008) Criminal Law Review 589-591                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        
23 Harris, J “The Corporate Manslaughter and Corporate Homicide Act, 2007: Unfinished Business” 
(2007) Company Lawyer 321. 

http://linginghub.elsvier.com/retrieve/p11/SO925
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also target senior managers whose gross negligence is deemed to be the root cause 

of corporate killing. 

The study therefore investigated the criminal liability of senior managers for 

corporate manslaughter with a view to establishing whether there is a justifiable 

need for an alternative legal response to workplace deaths, and if that was 

deemed necessary, a prosecution and identification models would be offered. 

iii. Rationale and significance of the study 

This study was deemed necessary on the following grounds: 

a) The CMCHA, 2007 is perceived as not robust enough in dealing with senior 

managers, whose gross negligence is deemed as the root cause  of corporate 

killing 24, 

b) The sanctions which might currently be imposed upon senior managers, who 

are convicted under health and safety regulations for their involvement in 

death, are also perceived as inadequate given the seriousness of the 

offence25, 

c) Because of the above perception, there is the need to eliminate the “double 

standard” manifested in differing legal responses to death caused within 

companies and those caused by individuals outside companies, with 
 

24 On the perception that the law is not radical enough, the new law has been likened to “old wine in 
new bottles” since the law reforms were not radical as to also target senior managers who are root 
cause of corporate killing (see Ormerod, D & Taylor, R” Legislative Comment: The Corporate 
Manslaughter and Corporate Homicide Act, 2007” (2008) Criminal Law Review 589-591). That also 
prompted the view that exclusion of secondary liability is the Act’s Unfinished business (see Harris, J 
“The Corporate Manslaughter and Corporate Homicide act, 2007: Unfinished Business” (2007) 
Company Lawyer 321) and another commentator remarked that the new Act was “weak on crime 
and weak on the causes of crime” (see also Bergman D “Weak on Crime –Weak on the Causes of 
Crime” (1997) 147 New Law Journal 1652).   
25 The prosecution history of senior managers in medium and large companies  for gross negligence 
manslaughter  has not been very successful under common law except for small owner managed 
companies  
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corporations enjoying relative immunity from prosecutions while individuals 

who killed unlawfully bore the full brunt of the law26.  

iv. Scope of the study and definition of senior manager 
 

Since it is felt that the prosecution of small businesses for manslaughter under the 

CMCHA, 2007 poses few significant problems, this study focused on the particular 

problems posed by attempts to prosecute medium and large sized companies for 

the offence of corporate manslaughter. Discussion of the impact of the CMCHA, 

2007 on Security Services, public bodies like the National Health Service and Local 

Authorities is not within the scope of the thesis. The impact of the CMCHA, 2007 is 

also not assessed and the thesis does not seek to dispense with the existing 

corporate sanctions of unlimited fines. 

Under the provisions of the CMCHA, 200727, an organisation is only liable for 

corporate manslaughter if the ways in which its activities are managed or 

organised by its senior management amount to a breach of relevant duty owed to 

the victim by the organisation and if that breach constitutes significant cause of 

death. 

To be viewed as a senior manager, one should play a significant role in the making 

of decisions about how the whole or a substantial part of the defendant company’s 

activities are managed or organised28.  This complex definition offers scope for a 

 
26 Maclean, C “Corporate Negligence and the Use of Manslaughter in Victoria”(1993) Victoria 
Institute of Occupational Health Working Paper no. 5 pages 25,34(cited in Coles, A” Corporate 
Killers: A ‘Republican’ Alternative to Corporate Manslaughter Prosecutions(1988) A paper submitted 
for the Research Unit, Faculty of Law, the Australian National University.   
27 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 1(1) 
28 ibid at section 1(4)( c)   
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wide interpretation for the term ‘senior manager’ and Semester29 warns of a 

considerable scope for litigation focused on clarifying the meaning of that term 

and who might be classified as senior manager. 

For the thesis, the author adopted a definition of a ‘senior manager’ which is 

position-based to include a head of the department, up to the chief executive 

officer30. This working definition attempts to include all those who have a role to 

play in developing corporate policy and practice. The assumption is that the chief 

executive can resign or argue against improper policies that might be proposed by 

the Board. Since companies have different organisational structures, the titles 

cited as depicting senior managers are only meant for illustrative purposes. 

v. Research aims  

Based on findings and conclusions, the study sought to fulfil two key aims: 

1. To devise a scheme which would make it possible for culpable senior 

managers to be held jointly liable (alongside a defendant corporation) for 

the offence of corporate manslaughter. This scheme would have the 

doctrine of identification at its core; and 

2. To devise a scheme under which senior managers would be identified with 

the offence of corporate manslaughter.  

The research findings and conclusions confirmed the need for a joint criminal 

liability of senior managers alongside the defendant company; hence a prosecution 

 
29Semester , A.P & Sullivan , G.R “Criminal Law: Theory and Doctrine” ( Oxford: Cambridge University 
Press 2007) at page 266 
30 In Huckerby v Elliot[1970] 1 All ER 189 a ‘Manager’ was defined as someone who manages the 
affairs of the company and not for example a supermarket manager as illustrated in Tesco v Nattrass 
[ 1972] AC 153 at 178    
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model and an identification model are offered in fulfilment of the two research 

aims.  

vi. Research objectives  

In order to achieve the research aims stated above, the author had to satisfy the 

following research objectives: 

a) To have an in-depth understanding of the philosophical doctrines and 

theories underpinning the general area of the research as well as an 

appreciation of the corporate theory relating to, and role of, senior 

management in organisations, 

b) Evaluating the corporate manslaughter offence in order to inform the 

extent to which the new offence reinforces the common law offence of 

gross negligence manslaughter, 

c) Identifying and critically analysing existing sanctions for the offence 

with a view to establishing if the corporate fines on their own are not a 

great enough deterrent to corporate killing, 

d) Scrutinising the existing sanctions that may be imposed upon culpable 

senior managers under health and safety legislation with a view to 

confirming or disproving that such sanctions do not adequately reflect 

the seriousness of the offence31, 

e) Based on the conclusions in (c), to further explore how other 

jurisdictions have approached the criminal liability of senior managers 

 
31 Criminal Justice Act, 1991 at section 18  
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for the corporate manslaughter offence in order to identify any best 

practice that could be adopted by the English legal system. 

vii. Research methodology 

The study investigated the moral and ethical reasons for whether senior managers 

ought to be made criminally liable for their role in workplace deaths. The general 

view is that workplace accidents are unacceptable and preventable as they are due 

to gross negligence. The common law had shortcomings hence the law reforms that 

led to the promulgation of the corporate manslaughter offence contained in 

CMCHA, 2007. That offence has explicit exclusion of secondary liability for senior 

managers, which is perceived as a limitation of the new offence. 

 

The investigation therefore reviewed reasons that inspired the law reforms and 

also analysed the current law to establish if it offered a remedy to the common 

law defect. The existing sanctions against senior managers were also scrutinised to 

see if these were adequate for the seriousness of the offence and whether they 

would deter gross negligence as a result.  If those sanctions were found to be 

either disproportionate or problematic, that would prompt a search for an 

alternative legal response to workplace deaths also taking into account 

experiences from other jurisdictions.         

 

There is on-going discussion about how legal research ought to be conducted, and 

discussion centres on debates between those who support traditional legal 
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research and those who are involved in multidisciplinary studies32. I was therefore 

confronted with a wide degree of choice as to the methodology to adopt since it is 

generally asserted that the objective of the research may serve as a guide to the 

approach used33. Thus, since the research objective was to investigate if a model 

for holding senior managers liable alongside their defendant company was 

justifiable, a doctrinal analysis of legal theory and a multidisciplinary approach 

was preferred. 

Adequate secondary data were gathered from the trade unions, industry, civil 

society and government during consultations on the new offence. A desk based 

study was therefore appropriate for the needs of the investigation. Consultation 

documents, House of Commons Committee reports, corporate manslaughter bills, 

relevant statutory instruments, journal articles, law databases and newspaper 

articles were therefore used as sources of information. In reviewing domestic and 

international statutes, a purposive doctrine of interpretation was adopted so that 

arguments were at least sustained in light of what the legislature in principle 

intended. As the study engaged different theories and laws, the mediation of such 

a method of interpretation34 assisted in clarifying the facts and in forming the 

basis for the arguments. 

The allocated supervisory team for the study was consulted for regular guidance 

and advice as the study became more informed. Crucially, the study was subject to 

 
32 Norrie, A “Punishment, Responsibility and Justice: A Rational Critique”(2002) Law Quarterly 
Review 118 , 168-173 
33 Siems, M “Legal originality” (2008) Oxford Journal of Legal Studies 28(1): 147-164 
34 Marmor , A “ Interpretation and Legal Theory” (London: Clarendon Press  1992) at  page 158 
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the University’s regulations governing research ethics and the need for ethical 

approval35. 

viii. Structure of the thesis  

The thesis comprises of eight chapters that are structured as follows:  

Introductory Chapter: Research aims and objectives and structure of the study  

The chapter sets out the background to the research, and outlines the aims and 

objectives and the structure of the study. The chapter provides signposts for the 

flow of discussion in the thesis.  

Chapter One: Philosophical and theoretical underpinnings for the study and 

literature review 

The chapter discusses the philosophical and theoretical underpinnings for the 

research and the literature review. The chapter also puts into perspective the 

common law models that were used for finding corporate fault before the offence 

of corporate manslaughter was promulgated in 2007. 

Chapter Two: Corporate theory and the role of senior managers in corporate 

safety 

This chapter places in context the position of senior managers in organisations with 

the objective of establishing their crucial role in determining corporate safety 

behaviour. The discussion critically analyses the relationship between senior 

managers and the company in order to contextualise the relationship, which is 

found to be complex and inseparable. That will broadly inform the senior 
 

35 Southampton Solent University Research Handbook(2008) University Ethics Policy at section 2 S  
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manager’s liability for corporate offences. The overall findings in that chapter are 

that senior managers as moral beings are suitable candidates for joint criminal 

liability for most corporate offences.  

Chapter Three: The ethical argument for criminal liability of senior managers 

for corporate manslaughter under the CMCHA 2007 

The chapter critically evaluates the ethical views that underpin individual liability 

of senior managers for corporate offences to inform why senior managers ought to 

be held jointly liable with the company for corporate manslaughter. The 

arguments that inspired the legislature to settle for exclusion of secondary liability 

for senior managers are critically analysed and the conclusions are that the reasons 

that were offered are not set on firm ground, further supplying the rationale for a 

model that would facilitate joint criminal liability of senior managers and the 

defendant corporation for corporate manslaughter. 

Chapter Four: The prosecution of corporate manslaughter under common law 

and reasons for law reforms 

The chapter critically evaluates prosecutions for corporate manslaughter before 

the CMCHA 2007 was promulgated. The defect of the common law identification 

doctrine which prompted the law reforms is discussed in order to inform the 

extent to which the new offence of corporate manslaughter offers remedy for the 

prosecution challenges and the lack of delivery of justice then posed by the 

common law. The findings are that law reforms were overdue. 
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Chapter Five: A theoretical and practical evaluation of the CMCHA 2007 

The chapter provides a theoretical critique of the CMCHA 2007 in order to establish 

if it would meet the two expectations for more prosecutions of medium and large 

sized companies and responsible individuals and the delivery of justice to the 

families of the deceased. The critical analysis reveals that the new law is complex 

and has a further contentious clause on the explicit exclusion of secondary liability 

of the senior managers who are central to the definition and commission of the 

offence. The conclusion is that an alternative legal response to workplace deaths is 

needed.  

Chapter Six: Approaches used by other jurisdictions for the allocation of 

criminal liability for corporate manslaughter to senior managers: A search for 

best practice  

The chapter discusses the secondary criminal liability of senior managers for 

corporate manslaughter in Australia, Italy and Canada, with the aim of identifying 

any best practice that can be drawn as lessons for the English corporate 

manslaughter legislation. Findings are that some lessons from Australia’s State of 

New South Wales would inspire a sound basis for further reforms in the English law 

on corporate manslaughter.   

Chapter Seven: A prosecution model for senior managers for corporate 

manslaughter: Lessons from the International War Crimes Tribunals 

The conclusions in chapters two and three and the findings in chapter six justifies 

making senior managers jointly liable with the defendant company under criminal 

law for corporate manslaughter. This chapter critically sought a legal scheme that 
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would facilitate that form of liability. The limitations of the domestic law in the 

Aiders, Abettors and Accessories Act, 1861 in conferring secondary liability 

between corporate bodies and natural persons are already known, prompting the 

search for other forms of fault attribution models to senior managers. The joint 

criminal enterprise doctrine used by International Criminal Law jurisdictions for 

prosecuting state crimes against humanity is recommended as a suitable and 

sufficient model based on its mode of liability that is based on the “knowledge 

standard”. That would make senior managers liable if they knew or ought to have 

known of a breach in health and safety at work.    

Chapter Eight: Identification model for culpable senior managers and a critical 

review of the roles of the Police and the HSE in corporate manslaughter 

prosecutions 

Based on the devised prosecution model in chapter seven, this chapter examines 

how the individual senior manager could be identified with health and safety 

breaches including corporate manslaughter. Two thresholds are identified as 

suitable evidence extraction frameworks that would be used in the identification 

process. This chapter also determines a separate model under which the chief 

executive officer could be held criminally liable for his status as head of the senior 

management team. The thesis notes that chief executive officers have massive 

responsibilities in organisations and their bonuses are also based on corporate 

performance. The author contends that it is morally sound for the chief executive 

officer to also be held liable when an employee loses their life due to negligent 

corporate actions.  
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Safety enforcement strategies by the Police and the HSE during corporate 

manslaughter investigations are also critically evaluated. It is concluded that there 

is goal conflict that might affect the quality and levels of potential prosecutions, 

prompting the need for an alternative enforcement model which is also offered. 

ix. PhD contribution to knowledge and law 

The contribution of the research to knowledge and law is grounded on the devised 

prosecution, identification and health and safety enforcement models that enable 

liability and identification of culpable senior managers and a safety enforcement 

strategy that would contribute towards positive safety-at-work outcomes. 

The prosecution and identification models devised by the thesis are also envisaged 

to apply to other corporate offences where secondary liability for senior managers 

is deemed appropriate.  
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CHAPTER ONE: Philosophical and theoretical underpinnings and literature 

review  

“Rational human beings should be treated as an end in themselves and not as a means to 

something else…we exist so we have value36” Immanuel Kant (1724-1804) 

1.0. Introduction  

In the context of criminal liability for workplace deaths, this section identifies 

theoretical and philosophical doctrines that might have influenced the present day 

workplace safety rights, legal safety duties and the general sanctions for breach. 

In tracing the philosophical origins of rules, duties and punishment, relevant 

biblical perspectives are deployed where appropriate, in order to illustrate the 

works of the selected moral philosophers. The area of moral philosophy attempts 

to arrive at the nature of human values, how humans ought to live, and what 

constitutes right conduct37 in the workplaces.  

From a biblical perspective, the foundation for moral philosophy could be traced 

back to God’s Ten Commandments that were given to Moses at Mount Sinai38. 

These commandments were in actual fact God’s guide to the good life that was full 

of blessings39 and that was one reason the Bible referred to the commandments as 

“the Royal Law” and “the Law of Liberty”40. The commandments reflect some of 

 
36 The philosopher Immanuel Kant (1724-1804) cited in Ethical Debate on Euthanasia available at 
www.bbc.co.uk/ethics/euthanasia/against/against_1shtml retrieved on 16/09/2011 
37 Norman,  R “The Moral Philosophers: An Introduction to Ethics: 2nd Edition” (Oxford: Oxford 
University Press 1998) at page 1 
38 Exodus verse 20 & Deuteronomy verse 5; The ten commandments were; do not worship other 
Gods; do not worship other Idols; do not misuse God’s name; keep the Sabbath holy; honour your 
father and mother; do not murder; do not commit adultery; do not steal; do not lie; do not covert     
39 The Ten Commandments available at http://www.ten-commandments-for-kids.com viewed on 
7/10/2011 
40 ibid 

http://www.bbc.co.uk/ethics/euthanasia/against/against_1shtml
http://www.ten-commandments-for-kids.com/
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the modern-day offences of murder, stealing and libel; and that “Royal Law” was 

designed to protect individuals and communities41 from immoral behaviour that 

would impede happiness. It can be speculated that the work of philosophers like 

Plato, Socrates, Bentham, Kant and others, whose works are discussed below, 

emphasised the biblical perspective of a happy life based on good morals.   

Workplaces can also deliver happiness if decisions regulating the work environment 

are ethical. 

The analysis of key moral concepts is one part of moral philosophy referred to as 

meta-ethics, which in turn has another key component that directs enquiry to the 

correct method for answering moral questions42 commonly known as normative 

ethics, which goes beyond the moral questions and focuses on what moral 

principles are valid and what these principles are43.Some philosophers have 

adopted the consequentialist theory which underlines that a characteristic of 

wrong action leads to bad results and any right action leads to good results44.   

Theories of this type on results are called teleological theories from the Greek 

word “telos” meaning end or purpose45 since, according to these thinkers, actions 

are not only right or wrong; they are right or wrong if they promote, or interfere 

 
41 ibid 
42 Regan, T “Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” 
(London:  McGraw Hill 1993) at page 3 
43 Simpson , R “Whewell’s Moral Philosophy” in “The Wellesley Series Nineteenth Century Sources In 
Humanities and Social Sciences: Victorian Periodicals 1824- 1900: Utilitarianism 1852-1869: Volume 
11” England: Routledge 1998) page 21  
44 In the present day and pursuant to HASAWA, 1974 section 21, the HSE reacts to bad health and 
safety practices by issuing a health and safety improvement notice if the inspector is of the opinion 
that the activities being carried out might be hazardous to health; The Police have power to issue 
warnings for unruly behaviour [ see Regan, T “ Matters of Life and Death: New Introductory Essays in 
Moral Philosophy; 3rd Edition” ( London McGraw Hill 1993) at page 13] 
45 Regan, T “ Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” ( 
London McGraw Hill 1993) at page 13 
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with, the purpose of morality which is to bring about best possible balance 

between good over evil consequences46. Regulation of corporations to ensure 

employee safety could save as a modern day example. 

Plato believed that moral goodness was something which human beings needed in 

the same way that they needed physical health as a requirement for their nature. 

He further thought that a person who has a harmonised soul will not embezzle, 

commit sacrilege or theft, adultery or break promises47. We note in modern-day 

societies the role played by support institutions for those with social problems, be 

it financial or social exclusion, and as foreseen by Plato all these efforts harmonise 

souls and yield to good moral behaviour48. Some selected philosophical doctrines 

are discussed in turn. 

1.2. Utilitarianism  

Jeremy Bentham, the disciple of utilitarianism, contributed a great deal to the 

modern legislation49. His fundamental principle associated utility with happiness, 

and to him the continuity of pleasure constituted real happiness50. In apparent 

 
46 ibid 
47 Physical health was quite clearly as advantageous to its possessor  and preferable to illness [ see 
Norman, R “The Moral Philosophers: An Introduction to Ethics: 2nd Edition” (Oxford: Oxford 
University Press 1998) at page 1] 
48 A spectrum of institutions involved in this effort include Citizens Advice Bureau, Drug 
Rehabilitation Units, Police through the community liaison units, youth advisory services etc.   
49 Simpson, R “Jeremy Bentham’s Greatest Happiness Principle” in “The Wellesley Series Nineteenth 
Century Sources In Humanities and Social Sciences: Victorian Periodicals 1824- 1900: Utilitarianism 
1852-1869” England: Routledge 1998) page 37 
50 In equating a good life with the maximisation of pleasure, the utilitarian concept identifies with a 
series of mere succession of states of feeling , the only object being to achieve as many of these as 
possible [ see  Norman, R “The Moral Philosophers: An Introduction to Ethics: 2nd Edition” (Oxford: 
Oxford University Press 1998) at page 111]. Similarly, at workplaces employees would be happy if 
they are safe, and the employer fulfils the terms of contract and operates within the law. 
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support to the concept that utility is the sole possible end, Aristotle51 had noted 

that accuracy determines the route of an enquiry, a statement that literally meant 

that what you want to achieve as the end result will determine the approach to be 

used. In the modern day, this might relate to laws that are devised to remedy 

perceived social defects in society, such as regulation of corporate activities in 

order to minimise harms to the community or injuries in the workplace. This could 

also relate to moral decisions taken by senior managers when they are faced with 

corporate profitability versus safety decisions. 

Bentham summed up the concept of utility by concluding that pleasure or pain 

determines the motives of human actions52. For example, companies are pleased 

when they make profits. On the other hand the real or perceived pain of sanctions 

might deter corporate wrongdoing. In praise of this all-embracing moral doctrine, 

there is an assertion that  

“the utilitarianism is the starting point, as it claims to be a universal truth 
in morals; it impugns all moral criteria but its own and calls all other 
systems mischievous; it is also envisaged as the parent of all philosophies 
and the soul of English legislation; its works are enough to show its 
stability, numerous enough to prove its power and solid enough to give it 
the prestige of success and for these reasons, the English legal system may 
regard it as a national glory.53”   

The Bentham influence in the current criminal justice system is commonplace; in 

the laws and sanctions; and in a criminal justice system that takes cost-benefit 

 
51 Urmson, J.O “Aristotle’s Ethics” ( Oxford: Basil’ Blackwells Ltd 1988) at page 9 
52 Simpson, R “Jeremy Bentham’s Greatest Happiness Principle” in “The Wellesley Series Nineteenth 
Century Sources In Humanities and Social Sciences: Victorian Periodicals 1824- 1900: Utilitarianism 
1852-1869: Volume 11” England: Routledge 1998) page 41; Bentham envisaged a modern day world 
where different pleasures and pain were distributed by various laws and sanctions of such laws, as 
laws protects individuals rights and punish those who inflict those rights.  
53 ibid at page 37; Bentham envisaged issues relating to compulsory education, cheap postage, public 
prosecutions, registers of real property, and sanitary laws among other issues that are relevant 
today. 
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analysis into account, as for example, where judges are faced with cost 

implications when deciding custodial sentence disposals for some crimes54.   

The normative ethical theory does not embrace the view that the value of an 

action derives from its consequences, and theories of this type are called 

deontological theories derived from the Greek word “deon” meaning duty55. 

According to this doctrine, three conditions must be met for a duty to arise; first 

the relationship from which the duty is created must be voluntarily agreed 

between the parties; second the rights and duties of the parties must be equal in 

value, and lastly the parties must have a right to remedies for breach56. These 

elements are presently the pillars to the employer-employee relationship that is 

governed by rights and duties57.    

The most influential philosopher associated with the duty theory was Kant and, for 

him, all persons have a distinctive and unique worth or dignity, and the value that 

people have is not reducible to their mental states as one cannot meaningfully 

have much pleasure or the value of an individual is equal to, whereas for Bentham, 

what are equal in value are the similar pleasures or preference satisfactions58. The 

Kantian ethics could have set the scene for modern-day duty of care under the 

 
54 Prison Numbers in England and Wales Reach Record High (available at 
http://www.bbc.co.uk/2/hi/uk_news/8640399.stm viewed on 1/10/2011: It cost more than 
£170,000 for each new prison place to build and maintain and each prisoner costs £41,000.00 per 
year 
55 Fuller, L. L  “The Morality of Law”( New Haven and London: Yale University Press 1969) at pages 23 
56 ibid. The safety duties in HASAWA, 1974 are illustrative, as the employer owes safety duties to 
employees and third parties under sections 2 & 3. The employees have a duty also to look after their 
health and safety and to undertake training provided by the employer under sections 7-8 of the 
same statute.  
57 ibid 
58 Regan, T “ Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” ( 
London McGraw Hill 1993) at page 5  

http://www.bbc.co.uk/2/hi/uk_news/8640399.stm
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HASAWA, 1974, breach of which is an offence. The doctrine of rights is next 

discussed.    

1.3. Legal and Moral Rights 

Rights are an individual’s entitlement to be treated in certain ways and therefore 

involve the idea of justified constraint on how others might act59. It is therefore 

speculated that the legal systems were set up to provide a comprehensive 

direction for human behaviour in the community and to grant legal validity60 to all 

other arrangements regarded as normal by that community.  

It is therefore instructive that those who subscribe to the Kantian view ground 

their thinking on the rights of individuals based on the unique value of human 

beings. Moral rights are universal, whereas legal rights are dependent on the 

criminal justice system obtaining in a particular country61.  The Universal 

Declaration of Human Rights proclaimed by the United Nations in 1948 can be 

taken as a model of legal rights, as can the European Convention of Human Rights 

and Fundamental Freedoms that was proclaimed in 195262 as implemented in the 

UK by the Human Rights Act, 1998 at domestic level.  Moral and legal rights are 

connected in important ways with moral and legal justice63, as legal justice 

 
59 To say that someone has a legal obligation is to say that this case falls under a valid legal rule that 
requires one to do or to forebear from doing something (see Dworkin R.M “ Oxford Readings in 
Philosophy: The Philosophy of Law” (Oxford: Oxford University Press 1977) at page 38 
60 Finnis, J “Natural Law and Natural Rights, 2nd Edition” ( Oxford: Oxford University Press 1980) at 
page 260 
61 Regan, T “ Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” ( 
London McGraw Hill 1993) at page 5   
62 ibid at page 211 
63 According to Plato, the word justice primarily refers to ethical principles regulating the distribution 
social benefits and burdens. It suggests the idea of people receiving their fair share or their 
appropriate deserts, and is closely linked to the idea of law (see Norman, R “The Moral Philosophers: 
An Introduction to Ethics; 2nd Edition” ( Oxford : Oxford University Press 1998) at page 12 
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requires that one respects the legal rights of everyone while moral justice requires 

that everyone’s moral rights be honoured64. In general, what is immoral could be 

illegal. Management might not take care of the employees’ safety by not providing 

them with protective clothing, as that act on its own would be immoral and also 

illegal as there is a lawful duty for the employer to provide protective clothing65.  

Philosophers who defend the validity of rights agree that some of these rights are 

liberty rights. That includes the right to choose as well as claim rights that entitle 

one to be treated in certain ways; for example, not to be injured or killed66. Both 

set of rights have correlative duties, as a positive right to another individual is a 

negative right to another person - not to do something against the right holder67. 

In modern-day workplace legislation, the employees have a right to a safe place of 

work and therefore the employer has a legal duty not to act in ways that 

compromise workplace safety68. 

The criteria for the right holder is that all and only free, rational beings have 

moral rights; all and only sentient beings - that is individuals capable of 

experiencing pleasure and pain; all and only beings who have a concept of their 

identity have moral rights69. Those in a comatose70 also have rights, as they have a 

 
64 Regan, T “ Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” 
(London McGraw Hill 1993) at page 5 
65 Health and Safety at Work Act, 1974 at section 2 
66 Fuller, L.L “ The Morality of Law”( New Haven and London: Yale University Press 1969) at page 19 
67 Both moral and legal duties arise out of an exchange of promises between individuals or between 
individuals and government, duties and rights establish the scope and scale of expectations. This is 
called the principle of reciprocity as espoused in the sayings like “judge and you shall be judged, do 
unto others as you would expect others to do unto you” (see Fuller, L.L “ The Morality of Law”( New 
Haven and London: Yale University Press 1969) at pages 19 -20 
68 Health and Safety at Work Act, 1974 at section 2 
69 Regan, T “ Matters of Life and Death: New Introductory Essays in Moral Philosophy; 3rd Edition” ( 
London: McGraw Hill 1993) at page 22 
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right to life from which most of these rights flow. The sanctity of life discussion is 

next. 

1.4. The Sanctity of life Debate 

It is not in dispute that death is total destruction since nothing is thought to be any 

longer good or bad for the dead71. As a safeguard against unlawful killing, the right 

to life is a fundamental human right72 based on the biblical underpinning that 

“thou shall not kill”73.In pursuance of religious meta-ethics, the sanctity of life 

argument informed the homicide law reforms in England and Wales as the theory 

views life as consecrated to God74. The philosopher Immanuel Kant (1724-1804)75 

also noted that: 

“Rational human beings should be treated as an end in themselves and not 

as a means to something else… We exist so we have value.”  

In the context of the thesis, Kant’s remarks in part set the scene for the 

employees’ right to a safe place of work and the general rights of human beings. In 

apparent support to Kant, Bentham (1748-1832) was also of the view that “every 

 
70 The right to die has always been denied by the courts even for those in a vegetative or minimally 
conscious state of mind (see Pretty v UK [2001] UKHL 61; On application of the husband  to assist his 
terminally ill wife to end her life, the House Of Lords declared the requested act unlawful relying on 
the ECHR Article 2 which states “ …right to life shall be protected by law, no one shall be deprived of 
his life intentionally…)” ( see also The Independent, Thursday, 29 September, 2011  “ Brain damaged 
women denied the Right to Die in Landmark Ruling” available at 
http://www.independent.co.uk/news/uk/home  news viewed 30/9/11)   
71 Devine, P “Ethics of Homicide”( Notre Dame and London: University of Notre Dame Press 1990) at 
page 24 
72 EU Charter Article 2 
73 The Holy Bible KGV : Exodus 20 v 13 
74 Law Commission for  England and Wales: A New Homicide Act for England and Wales: A 
Consultation Paper No. 177 at page 30 paragraph  2.20 
75 Ethical Debate on Euthanasia at www.bbc.co.uk/ethics/euthanasia/against/against_1shtml viewed 
on 16/09/2011 

http://www.independent.co.uk/news/uk/home
http://www.bbc.co.uk/ethics/euthanasia/against/against_1shtml
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act or law should be judged as to its goodness or badness, solely by reference to 

its consequences in terms of human happiness76”, and that, where an act was 

commanded or prohibited, it was the subject of legal duty and duty was the 

common denominator of all laws77. This philosophical reasoning led to norms that 

formed the basis for duty theories that define rights and duties to be upheld by 

society, breach of which is either civil or a criminal offence78. Socrates was of the 

view that happiness alone was not enough, and insisted that the answer was 

knowledge, as with knowledge, he speculated that human beings would know what 

was good and would act accordingly79. 

The rights and wrongs are defined by the State but there are still ethical questions 

arising from regulations or norms as debates are still a permanent feature in 

modern-day societies, as foreseen by Hart when he remarked that, “creators of 

any law in society are men not gods80”. In modern-day society, limitations in laws 

are still common, prompting the need for reforms that take into account the needs 

of a changing society. The aims of this thesis form the case in point. 

Kant’s and Bentham’s views have existed to this day and manifest in the absolute 

right to life that is enshrined in international treaties and domestic laws of most 

 
76 Harris, J.W “ Legal Philosophies, 2nd Edition”(London: Butterworths 1997) at page 28 
77 ibid; The law of the community is a set of special rules used by that community directly or 
indirectly for purposes of determining who and which behaviour will be punished by the public 
power ( see Dworkin, R.M “ Oxford Readings in Philosophy: The Philosophy of Law” (Oxford: Oxford 
University Press 1977) at page 38 
78 The modern-day Health and Safety at Work Act, 1974 makes it a criminal offence to breach the 
employer’s safety duties and employees can sue their employer for injuries under civil law 
79 Robinson, D & Groves, J “Introducing Plato” (Cambridge: Icon Books Ltd 2000) at page 23 
80 Harris, J.W “ Legal Philosophies, 2nd Edition”(London Butterworths 1997) page 30 
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countries81. In the context of workplace safety, that is also complemented by laws 

on health and safety at work that seek to ensure a safe work environment82. 

1.5. Punishing wrongdoing  

Punishment has philosophical origins and is morally acceptable as it is part of the 

rule of law necessary to minimise the occurrence of forbidden acts83 since the law 

without punishment is said to be toothless84, prompting Austin’s view of law that 

emphasised punitive sanctions85. Others do not share this view, reasoning that 

society should be streamlined so that a legal system of punishment is 

unnecessary86. How that can be done, though, is problematic. On the other hand, 

Bentham viewed all punishment in itself as evil which could only be justified if it 

prevented a greater evil87. From this perspective, it was speculated that the pain 

of punishment may be outweighed by its good consequences if it deterred the 

offender from reoffending or others from committing a like offence, or if it 

resulted in a dangerous person being removed from society88 as there would be no 

 
81 EU Charter Article 2: Everyone has a right to life and that right must be protected by law. 
Deprivation of life shall not contravene the Article if done in self-defence which is absolutely 
necessary, in order to effect a lawful arrest, in an action lawfully taken to quell a riot or insurrection. 
The Human Rights Act 1998 s 2 implements the EU Charter Article 2 
82 The latest deliberation on health and safety at work was under ILO Convention no 155 
Occupational Safety and Health Convention 1981- 67 session, 3 June 1981. The European Union has 
directive for member states (see the EU Health and Safety Directive 87391 that requires states to 
continuously improve their workplace health and safety standards through domestic legislation in 
order to conform to the directive). The UK implements the above convention and directive through 
the Health and Safety at Work Act, 1974 
83 Jeffrey, O & Barry, V “ Applying Ethics: A Textbook with Readings: 5th Edition” ( New York: 
Wadsworth Publishing 1996) at page 267 
84  ibid 
85 Cotterrell, R “The Politics of Jurisprudence: A Critical Introduction to Legal Philosophy” (London: 
Butterworths 1989) at page 62; Since sanctions might be essential to the existence of the 
commands, Austin believed they are also essential for the existence of the laws. 
86 op cit  
87 Harris, J.W “ Legal Philosophies, 2nd Edition”(London Butterworths 1997) page 53 
88 ibid 
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offence without the human body. These sentiments seem to emphasise the need 

for laws that address the identified wrongdoing such as corporate killing. 

The history of crime has biblical origins dating back thousands of years. When God 

created the earth89, he put Adam into the Garden of Eden with a mandate to look 

after the garden and to keep it90. This is analogous to present-day moral and legal 

responsibilities for men to look after the environment91 or the appointment of 

senior managers to look after the corporate interests of the shareholders.  

In the Garden of Eden92, the biblical account goes that Adam and Eve were 

forbidden to eat fruits from the “tree of life and knowledge”. However, Eve was 

deceived by a serpent to eat the fruit that she, in turn, shared with her husband, 

Adam. God was not pleased by this and reacted by punishing the snake, Eve and 

Adam. The snake was to move on its belly for the rest of its life and there was 

going to be enmity between Adam, Eve and the snake.  God said Eve was to have 

pain when bearing children and Adam was to work hard to eke out a living.   

An analysis and analogy of these facts reveal the concept of punishment for failing 

to obey rules as well as the modern-day concept of sentencing. We can also see a 

clear present-day punishment for aiding and abetting an offence. The snake was 

punished for abetting and Adam could have been a joint perpetrator of the offence 
 

89 The Holy Bible: KGV Genesis 1 
90 ibid 
91 The United Nations Conference on Human Rights and Development in 1972 through Principle 21 
affirmed that states are obliged to ensure that activities within their jurisdictions do not cause harm 
on other states. An interpretation of this principle is literally that states could only avoid harming 
other states if they did not harm themselves. See also the Brundtland Report, 1987 entitled ‘Our 
Common Future’ which emphasised the need for sustainable development and also introduced the 
concept for intra generational equity. The precautionary principle of the EU Law on the environment 
obliges member countries to take measures against global warming, and guard against extinction of 
species, not to threaten bio diversity through pollution.  
92 The Holy Bible: Genesis Verse 2-3 
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as he had actual knowledge that eating a fruit from the tree of knowledge was 

forbidden; and there is no evidence that he withdrew from the criminal enterprise 

and Eve was the principal offender as she formed a guilty mind and an act to 

commit the offence.  

The Genesis account of Cain and Able acknowledges that the principle of 

retributive justice is also as old as recorded history93. Cain was cursed by God for 

killing his brother and he became a fugitive and a vagabond94. Again, in today’s 

world, people are punished through the criminal justice system for wrongdoing. 

The often misquoted “eye for an eye” verse is a statement of the modern “rule of 

proportionality” used in courts95. This principle demands that the penalty be 

proportionate to the harm actually caused. The perceived lenient sanctions against 

senior managers for corporate manslaughter as discussed in chapters four and five 

are arguably contrary to this principle.   

The desire for retribution can be justified not only when harm is done, but also by 

someone’s failure to satisfy minimum standards of decency and consideration for 

others96. There is a further view that punishment is justified as a means of 

restoring moral balance, which presumably means that a wrongdoer should be 

deprived of any advantage he secured through his wrongdoing97 and his victim 

should be compensated for his loss. Kant’s moral theory suggests a retributive 

 
93 Sterling, J.A “Concepts of Justice Past and Present: Historical Development of Theories of Crime 
and Punishment” available at http://www.lawandliberty.org/justice.htm viewed on 23/09/2011 
94 The Holy Bible: KGV Genesis 1 
95 The Holy Bible:  KGV Exodus 21: 24 
96 Lyons, D “Ethics and the Rule of Law”(Cambridge: Cambridge University Press 1998) at page 46 
97 This principle is a common consideration when suggesting the levels of fines for safety breaches 
including corporate manslaughter, as the courts take into account whether the defendant 
deliberately failed to take necessary health and safety measures or run the risk to save money if so it 
will be an aggravating issue.[ see R v Howe & Sons Engineers Ltd[1999]2 Cr App .R (S)37]  

http://www.lawandliberty.org/justice.htm
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approach that takes the attitude of the wrongdoer into account98 as, according to 

Kant, people are not cogs in a mechanistic universe, but rational agents99 who 

think before they commit an offence. 

The deterrence principle of punishment was not neglected during those olden 

days, as the death penalty was pronounced on men who refused to obey the 

proclamations of the court100, setting the scene for the traditional utilitarian view 

that punishment served as a deterrent101. One objection to the deterrent theory 

was that punishment was an ineffective means of social control as the proportion 

of repeat offenders was high102. There was also evidence that deterrence effects 

are enhanced more by increasing the likelihood that one who breaks the law will 

suffer punishment than by increasing the severity of penalties103, prompting Hart 

to believe that only the blameworthy should be subjected to state punishment104. 

Rawls however came up with an alternative practice that he called “telishment” in 

which officials would have discretion to subject any individual they thought fit for 

deprivation if that would in their own view, advance the general good105. This 

 
98 This principle is considered as one of mitigating factors for safety breaches when the court 
considers the defendant company’s safety record and cooperation with authorities [ see R v Howe & 
Sons Engineers Ltd[1999]2 Cr App. R (S)37]  
99 Lyons, D “Ethics and the Rule of Law”(Cambridge: Cambridge University Press 1998) at page 46 
100 The Holy Bible : Deuteronomy KGV 17: 12-13 
101 This was based on the speculation that the threat or risk of punishment can dissuade people from 
acting in those ways (this is general deterrence), and also that when an individual is punished he 
may not repeat the same offence again (this is specific deterrence). 
102 Lyons, D “Ethics and the Rule of Law”(Cambridge: Cambridge University Press 1998) at page 60 
103 ibid at page 66 
104 Harris, J.W “ Legal Philosophies, 2nd Edition”(London Butterworths 1997) page 59 
105 This principle is a common feature in the English legal system where, for health and safety 
offences, the courts have preferred not to have a base fine that is multiplied by a factor like is the 
practice in the USA. The courts reasoned that safety offences come in a variety of ways and having a 
base fine would defeat the course of justice(see R v Howe & Sons Engineers Ltd[1999]2 Cr App .R 
(S)37) 
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principle is entrenched in the English legal system as plea bargaining which could 

be unethical as discussed in chapter three.  

1.6. Moral basis for criminal liability  

The legal philosophy that has guided the mainstream English criminal law and is 

used by the Law Commission for England and Wales106 is the “subjective theory”. 

This theory rests on the principle that moral guilt and hence criminal liability 

should only be imposed on people who can be said to have chosen to behave in a 

certain way or cause107 certain consequences. Three principles are inherent in the 

subjective theory: the mens rea principle which is the guilty mind; the belief 

principle, as the defendant has to prove that he had a reasonable belief that, for 

example, the victim consented to sex for rape cases, and the correspondence 

principle which refers to the guilt act or actus reus. The roots of subjectivism lie 

in the liberal philosophy that regards individuals as autonomous beings, capable of 

choice and each deserving of individual respect108. Aristotle noted that choice 

involved the use of reason before one acted, and people only choose among 

realistic probabilities - for instance, one cannot choose to live indefinitely109 but a 

male could choose to keep a beard. The Aristotelian concept of choice could have 

influenced the modern-day criminal law guilty mind or mens rea as most people 

generally take time to think before they commit a crime. 

 
106 The Law Commission for England and Wales was created by the Law Commission Act of 1965 to 
advise the Government on issues relating to law  
107 The Law Commission for England and Wales: Legislating the Criminal Code: Involuntary 
Manslaughter: Report. 237(1996) at page 28 paragraph 4.4 
108 ibid at page 29 
109 Urmson, J.O “ Aristotle’s Ethics” (Oxford: Basil’s Blackwells Ltd 1988) at page 50 
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These individualistic notions of the criminal law have caused problems for 

corporate prosecutions for some offences as discussed in chapter two. This 

assertion was echoed by Justice Sotomayor in her maiden US Supreme Court 

appearance when she noted the argument that the courts could have fallen in 

error by “[imbuing] a creature of state law with human characteristics110”.  

1.7.0. Literature review 

The corporate manslaughter statute engendered much analysis and comments from 

academics and practitioners. Those legislative commentaries anchored around 

issues on whether the new offence would remedy the defects of the common law. 

Under common law, it was difficult if not impossible to secure conviction for 

medium and large sized companies despite evidence of gross negligence. Failed 

prosecutions were not in the public interest, hence the reforms that led to the 

promulgation of the CMCHA, 2007. The key expectations for the new offence were 

therefore to enable more prosecutions of medium and large sized companies 

including responsible individuals and the delivery of justice to the victims’ 

families. 

The literature review established that the penalty on conviction of a senior 

manager for safety breaches under the HASAWA, 1974 is a maximum of £20,000 

and/or imprisonment of up to two years111 in a Magistrates’ Court and unlimited in 

a County Court; but there is nothing to stop the company paying for the liable 

senior manager or to assign legal representation for the culpable senior manager to 

 
110 Citizens United v Federal Election Commission 130 S.Ct. 878(2010) (oral hearings, September, 9, 
2009).Justice Sotomayor was in the minority on the final decision( cited in Ferran, E “Corporate 
Attribution and the Directing Mind and Will”(2011) Law Quarterly Review 239-240 
111 Health and Safety(Offences) 2008 Chapter 50 
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argue the due diligence defence112. This impairs the deterrent effect of the 

punishment. The HASAWA, 1974 is therefore deemed inappropriate for punishing 

the seriousness of the manslaughter offence. 

The court may also order senior manager disqualification under the Company 

Directors Disqualification Act, 1986(CDDA, 1986)113 but only after a successful 

prosecution under HASAWA, 1974. Effectiveness of a disqualification order is 

weakened by the fact that it does not preclude a former senior manager from 

serving as a paid consultant, joining a partnership or working as an ‘ordinary highly 

paid’ employee. The conviction of senior managers for gross negligence 

manslaughter under HASAWA, 1974 will remain problematic as it must be proved 

that the senior manager connived or abetted the offence which is difficult as those 

senior managers cannot order an employee to commit a safety breach and they are 

also removed from the actual activities that cause death or serious injury. After 

the literature review, the author contends that individual criminal liability for 

senior managers will dispense with the complex overlap with HASAWA, 1974 as 

well as the loopholes of the CDDA, 1986 s.2, as disqualification would take effect 

upon a criminal conviction. 

Although the CMCHA 2007 can now prosecute companies and make them pay 

unlimited fines upon conviction, there is explicit exclusion of secondary liability114 

for senior managers despite those senior managers being central to the definition 

and commission of the offence. That is perceived as a limitation of the new 

offence. 
 

112 Health and Safety at Work Act, 1974 section 40 
113 Company Directors Disqualification Act,1986, section 2 
114 Corporate Manslaughter and Corporate Homicide Act, 2007 section 18 
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Turner asserts that most of the workplace accidents are caused by gross 

management failure as they are preventable115. That assertion is valid as the 

senior management has a legal obligation of ensuring a safe place of work116 based 

on their planning and organising roles within the company. Building on Turner’s 

assertion, Bergman rightly believes that deterrence of corporate crime can be 

sufficiently achieved by punishing responsible individuals117. The author also 

concurs with Coleman for being sceptical about the deterrent effect of unlimited 

corporate fines to corporate killing without criminal liability for senior managers 

who determine the corporate safety behaviour118. 

The author agrees with Gorbet119 who notes that, in focussing on corporate 

criminal liability, there is always a danger of overlooking fault and responsibility of 

individuals. This is confirmed as a case in which companies that pay fines for 

employees who will be principal offenders in a technical sense. There is therefore 

a temptation that the company would continue to pay fines for as long as it is 

profitable to do so. Mujih120 noted that the relationship between the corporate 

body and employees renders the company a framework actor, who is easy to fine 

and has the resources to pay. Duff121 strongly suggests that if one has control over 

activities, like a senior manager, criminal punishment is justifiable against that 

individual.  

 
115 Turner, A: Sentencing For Corporate Manslaughter: A Consultation(2007) 171 JPN 800 
116 Management of Health and Safety at Work Regulations , 1999 S.I 3242 obliges senior managers 
to carry out sufficient and suitable risk assessments for their undertakings 
117 Bergman , D : Weak on crime- weak on causes of crime (1997) 147 New Law Journal 1652 
118 Coleman, J.S “ Foundations of Social Theory”(Harvard University Press: Cambridge Massachusetts 
1990) at page 542 
119 Gobert, J & Punch, M “ Rethinking Corporate Crime” ( London: Butterworths 2003) at page 153 
120 Mujih, E: Reform of the Law of Corporate Killing: A toughening or softening of the Law?(2008) 
Comp Law Journal 70: 76-78 
121 Duff, A “ Philosophy of Criminal Law” (London: Cambridge University Press  1998) at page 79 
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The review established that the concept of unlimited corporate fines introduced by 

the new offence is not something new as these were possible under HASAWA, 

1974122. Therefore the new law could have been more robust if it had targeted 

individuals who determine the corporate safety behaviour. The literature review 

further established that in the United States, senior managers are more willing to 

sacrifice shareholder interests by opting to settle through fines than bringing 

culpable individuals to account123 and this is the likely outcome as the new offence 

emphasises corporate rather than individual liability. 

Based on the fact that the overall aim of the law is to deter crime, the author 

agrees with Fisse124 for arguing that unless individuals are also prosecuted, the 

punishment of corporations is of small relevance to the purposes of criminal law. 

Wells125 lent weight to the argument by also asserting that enforcement against 

corporations is effective only when accompanied by action on high-level managers. 

Given that the new offence was to deter workplace deaths, Clarkson126 also sees 

omission of secondary liability as a grave shortcoming in the corporate 

manslaughter statute. The review established that other statutes have individual 

criminal liability for senior managers; for example the UK Terrorism Act, 2006127 

 
122 Transco was fined £15,000,000 after four people died from a gas explosion in 2005.Railways was 
also fined £250,000 after the Clapham Junction disaster which killed 35 and injured many., Balfour 
Beatty was fined £10,000,000 and Rail Track £3,000,000 .  These prosecutions were for breach of the 
Health and Safety Legislation under HASAWA, 1974 section 2 
123 Pearce, F & Snider, L “Corporate Crime: Contemporary Debates” (Toronto: University of Toronto 
Press 1995) at page 82 
124 Fisse, B & Braithwaite, J “ Corporations, Crime and Accountability”( London: Cambridge University 
Press 1993) at page 143 
125 Wells, C: Corporate Liability for Crime- Tesco v Nattrass on the Danger List: Case Comment (1996) 
Arch News. J 5  
126  Clarkson, C.W: Corporate Manslaughter: Yet  More Government  Proposals (2005) Criminal Law 
Review  677 
127 Terrorism Act, 2006 section 18 
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and the UK Fraud Act, 2006128. This results in the side lining of individual criminal 

liability for safety offences including corporate manslaughter. The review also 

noted that individuals outside companies and other professionals like doctors are 

effectively prosecuted for the gross negligence manslaughter offence. That is 

clearly more deterrent, but amounts to selective application of the law to which 

Ashworth129 rightly highlights the principle of equal treatment of offences of equal 

seriousness as being necessary in informing offence structures. Tadros130 similarly 

argues that for reasons of equity, homicide law should be coherent for cases to be 

treated comparatively. These comments are supported by the fact that the 

HASAWA, 1974 legislation which is used for sanctioning senior managers employs a 

lower fault threshold than criminal law statutes131. 

Based on some of the above arguments, Johnson132 concludes that absence of 

secondary criminal liability for senior managers remains a contentious issue in the 

on-going corporate manslaughter debate. The legislative commentaries on 

corporate manslaughter strongly suggest individual criminal liability; however, no 

suggestions were offered on how senior managers could be identified and be made 

liable under criminal law. This is the gap that is addressed by the thesis. 

 

 
128 Fraud Act, 2006 section 12 
129 Clarkson, C.W &  Cunningham, S  “Criminal Liability for Non Aggressive Death”( Ashgate:  
Aldershot  2008) at page 5 
130 ibid 
131 Ibid. Criminal Statutes employ the beyond reasonable doubt whereas the HASAWA statute 
employs the reasonable practicality burden of proof  
132 Johnson. C.J (2007) Ten Contentions of Corporate Manslaughter Legislation: Public Policy and 
Legal Response To Workplace Accidents: Department of Computing Science University of Glasgow 
available at http://linginghub.elsvier.com/retrieve/p11/SO925 viewed on  30th March, 2012 

http://linginghub.elsvier.com/retrieve/p11/SO925


53 

 

Despite the perceived limitations of the new offence, there were also legal and 

moral reasons that guided the legislature to settle for explicit exclusion of 

secondary liability for senior managers. Some of the reasons that are challenged in 

chapter three are that if senior managers are made criminally liable for corporate 

manslaughter, only limited numbers would take senior jobs in industry which will 

have an adverse effect on the economy; senior managers are adequately 

sanctioned under the HASAWA, 1974; for one to be a secondary party, one has to 

be separate from the principal and the relationship between senior managers and 

the company was found complex; the new offence was not meant to be a wider 

offence but to clarify certain aspects of the law. These reasons are challenged in 

chapter three. 

Conclusion 

  

The strong views for and against secondary criminal liability therefore warranted 

further research in order to inform if an alternative legal response to workplace 

safety was needed. The next chapter scrutinises the scope of senior managers’ 

responsibilities in determining corporate safety behaviour.           

 

 

 

 

 



54 

 

CHAPTER TWO: Corporate theory and the role of senior managers in corporate 
safety 

“A company, as an artificial legal person can only act through the human actors who have 

influence on its behaviour as it can do nothing of its own volition since it does not 

comprehend the finer points of ethics and morality133” after Whittingham  

2.0. Introduction 

The chapter discusses some perspectives of corporate theory and highlights 

historical and present constraints faced by the Crown in making companies liable 

for criminal offences, as well as how the corporate legal personality doctrine 

posed challenges for prosecution of individuals acting in the capacity of those 

companies for some of the corporate offences. Moral and ethical arguments 

discussed in this chapter seem to embrace the perception that the company’s 

rights are derivative, as those rights are determined by the agents of the company 

in the person of senior managers. Since liability generally finds expression in 

responsibility, the role and duties of senior managers in determining corporate 

safety behaviour are also critically analysed to inform the merits for secondary 

criminal liability of senior managers for corporate offences in general and 

specifically for corporate manslaughter.  

2.1. Background  

The word ‘corporation’ is derived from the Latin word corpus which is defined as a 

group of people authorised to act as one individual134. Plato also viewed 

 
133 Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” (London: Elsevier  2008) 
at page 64  
134 Bouxier’s  Law Dictionary (1856) Revised 6th edition available at 
http:\\www.constitution.org/bouv/bouvier.htm    retrieved on  15/06/2011 
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corporations as natural persons and identified them as creations of entrepreneurs 

that help satisfy economic interests135. An aggregate corporation is therefore 

created by law, composed of individuals united under a common name, and the 

members succeed each other, so that this body, which is born mature, has 

perpetual existence136.  Those shareholders in the form of a company engage 

employees and managers to carry out the activities of the company, and within the 

hierarchy of the class of employees, the senior manager acts as an agent of the 

company137.   

One of the dangers cited for corporations if not regulated is cost externalisation, 

which has been defined as the effect of transactions between two individuals on a 

third party who has not consented to or played any role in the carrying out of 

those business activities138. The general lack of concern for health and safety of 

employees and the public by allowing them to be put at risk from the company’s 

activities is one example of cost externalisation, as the primary objective would 

generally be to make profits for the shareholders at the expense of vulnerable 

sections of society such as the workforce and the public, as well as the 

environment139.  

 
135 Plato, Bradley and Rousseau in French, P.A “Collective and Corporate Responsibility”( New York: 
University of Columbia Press 1984) at page 94 
136 The company has a legal personality of its own separate from shareholders, a doctrine 
established in Salomon, as discussed in this chapter. A shareholder can sell his shares to other 
shareholders in a private company or on the stock exchange if it is a listed company; hence a 
company has perpetual existence.   
137 UK Companies Act, 2006 section 40 outlines the power of directors to bind the company 
138 Bakan, J “The Corporation: The Pathological Pursuit of Profit and Power” (London: Constable 
2004) at page 61. Such externalisation is envisaged to take the form of exploitation of the workforce. 
139 However, cost externalisation is now regulated by law, for example the UK Companies Act, 2006 
section 172 obliges the directors to observe enlightened shareholder value that makes it a director’s 
duty to take into account concerns of creditors, employees and the environment.  
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2.1.1. Historical problems with corporate criminality 

The English courts originally rejected the idea of corporate criminal liability for 

reasons based on three theoretical grounds140; first as a legal fiction, the 

corporation could only do things that were within its powers (the ultra vires 

doctrine), secondly, the corporation could not have the required mens rea for the 

offence, and thirdly because of the first two facts, it was difficult to devise an 

adapted punishment for corporations. Apart from the theoretical issues, practical 

problems were also cited141; firstly, personal appearance was required at the 

Crown Court and this was impossible for a corporation and, secondly, as a felony 

was punished by death or deportation, it was therefore not legally possible to 

punish a company. The gradual development in corporate sanctions resulted in 

1842, in the first company to be prosecuted for breach of statutory duty142, and 

four years later, the effect of that decision was expanded from failure to perform 

a duty to the improper performance of a lawful duty143. After that, the court 

deemed itself confident enough to impose vicarious liability on corporations for 

offences committed by employees144, and in 1944, three companies145 were 

prosecuted for strict liability offences that did not require proof of mens rea 

 
140 Stessens, G “ Corporate Criminal Liability: A Comparative Perspective” (1994) International and 
Comparative Law Quarterly 490:  493-495  
141 ibid 
142 Birmingham & Gloucester Railways (1842) 3 QB 223 [cited in Stessens, G “ Corporate Criminal 
Liability: A Comparative Perspective” (1994) International and Comparative Law Quarterly 493-495] 
143 Great North of England Railway Co (1846) 9 QB 223 [also cited in Stessens, G “ Corporate Criminal 
Liability: A Comparative Perspective” (1994) International and Comparative Law Quarterly 493-495] 
144 Smith, J.C & Hogan, B “ Criminal Law” (London: Butterworths  1992) at page 171 
145 Moore v Besler [1944] 2 All E.R 515; R v ICR Haulage [1944] KB 551 and DPP v Kent and Sussex 
Contractors Ltd[1944] 1 All E.R 119 [cited in Stessens, G “ Corporate Criminal Liability: A Comparative 
Perspective” (1994) International and Comparative Law Quarterly 493-495]  
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although it was cited that the mens rea of certain employees of the company was 

to be considered as that of the company itself146.    

Forty seven years earlier, the landmark decision in Salomon147 had established 

corporate legal personality148 that was perhaps used as the basis for prosecuting 

companies without reference to the mens rea requirement for offences of strict 

liability. That doctrine also came with limited liability for shareholders as they 

became liable for what they invested in the company in the event of liquidation. 

The corporate personality doctrine therefore enabled a company to sue and be 

sued in its own right149, further clarifying that a shareholder did not own assets of 

the company but owned shares that gave a right to a vote and to participate in a 

dividend if one was offered150. 

The facts that prompted the Salomon decision were whether a shareholder could 

be made liable for the debts of the company. The House of Lords refuted this, 

articulating the principle that a company was a separate legal entity from its 

shareholders. The case was however not on criminal liability of directors and 

employees acting in the capacity of the company.  
 

146 This common law doctrine of identification had been coined in the case of Lennards Carrying Co. 
Ltd v Asiatic Petroleum Co. Ltd (1915) AC 705 HL and was also clarified by the House of Lords after 
57 years in Tesco Supermarkets Ltd v Nattrass [1972] AC 153 HL and was reaffirmed with 
modifications by a Privy Council Opinion in Meridian Global Funds Management Asia Ltd v Securities 
Commission [1995] 2 AC 500(PC) 
147 Salomon v A. Salomon & Co Ltd[1897] AC 22 (HL) 
148 Unless a contrary intention appears, a person includes a body corporate or unincorporated (see 
Interpretation Act, 1978. Cap 30 section 5 schedule 1) 
149 See Lee v Lee’s Air Farming Ltd [1961] AC (PC) which established that a company can make an 
effective contract with its member, as it was possible for a person to be a principal shareholder and 
be an employee at the same time and can also sue the company to protect his interests. 
150 See Macaura v Northern Assurance Co [1925] AC 619 (HL). Mr Macaura, a shareholder, had 
insured the company assets against fire. When he submitted a claim for compensation it was held 
that he had no insurable interest as he did not own the company assets but what he had bought in 
the company was a bundle of rights in the company that would allow him to participate at meetings, 
vote. and share in a dividend if one was declared.  
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The Salomon decision created a complex interface between the criminal and 

company law as the individualistic notions of criminal law of a guilty act and mind, 

as the basis for liability became difficult to sustain in corporate prosecutions for 

offences requiring proof of sloppiness151. There was thus a clear need to devise 

other schemes for corporate fault; or rely on the common law identification 

doctrine that was ill suited for medium or large sized companies as discussed in 

the introductory chapter and chapter four.  

Because of difficulties in prosecuting some offences that require proof of 

negligence, there was a perception that the law had failed to bring corporate 

bodies to account in a way which would deliver natural justice and satisfy the 

growing public belief that companies have broader social responsibilities than 

would be delivered by the profit motive alone152. This became a compelling 

argument for reforms to the existing fault attribution models. 

2.1.2. The derivative nature of corporate rights and liability 

Since a company is a legal person, it has to carry out its activities through natural 

individuals and to this end confers statutory powers153 to senior managers to act as 

agents for the company. Those legal powers enable the senior managers to put in 

place structures and systems that yield to the company shareholders’ general 

expectation for a profitable return on their investment. 

Based on the statutory and practical power invested in senior managers, they 

determine corporate behaviour. Although the company is a legal person having 
 

151 Stessens, G “ Corporate Criminal Liability: A Comparative Perspective” (1994) International and 
Comparative Law Quarterly 490: 493-495  
152 Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” ( London: Elsevier  
2008) at page 280 
153 UK Companies Act, 2006 section 40 
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rights and duties, in a real sense, such rights are derivative as senior managers 

determine and realise corporate outputs. In that sense, on behalf of the company, 

the senior managers implement any health and safety issues at the work place154. 

Owing to this guidance control power155, senior managers can therefore lead the 

company in any way they choose, whether to comply with or break the safety law. 

By saying that A has a right, it means A may make a valid claim for a decision in his 

favour by way of redressing an injury that he sustained or being awarded some 

benefit that is due. A right for A may also result from a concern by B. In that case 

A’s right will be derivative156. This exposition has interesting implications for 

corporate legal personality as it is persuasive to conclude that the corporate form 

has no independent rights since these are derivative as they are enforced by senior 

managers on behalf of the shareholders or the company. 

When people remark that A has wronged ASDA’s policies, they are not the policies 

of ASDA per se, but policies of the people who formed ASDA. The corporate entity 

will not be hurt by the wrongs in any way but it will be the interests of the 

incorporators that will be harmed, as a decision in favour of the organisation will 

plausibly be seen as a way to vindicate the individual’s rights to autonomy. If it is 

accepted that vicarious liability makes companies criminally liable for offences 

that they are not morally responsible for, it may also be accepted that their 

 
154 Health and Safety at Work Act: Management of Health and Safety at Work Regulations of 1999 
number 3242 generally require the employer to do risk assessments that are suitable and sufficient 
for the undertaking 
155 Fischer, M.J & Ravizza, M “Responsibility and Control: A Theory of Moral Responsibility” 
(Cambridge: Cambridge University Press 1998) at page 92 
156 Meir, D.C “ Rights, Persons and Organisations: A Legal Theory for Bureaucratic Society”( Berkley- 
Loss Angeles: University of California Press 1986) at page 57 
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autonomous rights are derivative157. It is further noted that to be responsible 

means one can be called to answer questions over conduct in relation to matters 

he is responsible for158. This is not feasible for corporate entities that are 

represented by senior managers as witnesses or by a barrister before the courts of 

law. In support of these sentiments, Norrie159 is of the view that it is unjust to hold 

companies responsible for crimes without holding co-responsible those who 

produced conditions from which the crime emerged. In the context of the thesis, 

Norrie’s remarks generate the question of whether it is fair to hold companies 

liable for corporate offences without jointly prosecuting individuals whose gross 

negligence would have been the root cause of the corporate offence. 

Underlining the foregoing sentiment, the individualistic notions of criminal law 

requires a man to suffer because of, and in proportion to, his moral wrong 

doing160. Bentham, the utilitarian disciple, was of the view that all punishment was 

an evil and could only be justified as far as it prevented some greater suffering161. 

From this view, the pain of punishment may therefore be outweighed by its good 

consequences if it deters162, supporting the view that corporate fines could be an 

evil if they cannot influence desired levels of corporate compliance, thus 

prompting a view that purposes of criminal punishment might be best served by 

dealing with the root cause of corporate deviance which is the human element in 

 
157 Duff, R.A “Answering for Crimes: Responsibility and Liability in the Criminal Law”(Oxford: Hart 
Publishing 2009) page 20  
158 ibid 
159 Norrie, A.N “Punishment, Responsibility and Justice” ( Oxford: Oxford University Press  2000) at 
page 72 
159 Harris, J.W “ Legal Philosophies: 2nd Edition”( London: Butterworths 1997) at pages 220-221 
160 ibid at page 53 
161 ibid 
162 ibid  
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those organisations. The role of senior managers in determining corporate 

behaviour and safety is set in context below.            

A company, as an artificial legal person, can only act through the human beings 

who have influence on its behaviour as it can do nothing of its own wish since, as 

an inanimate body, it cannot comprehend the finer points of ethics and 

morality163. Of the class of natural persons within companies, senior managers play 

a central role in the determination of corporate safety practice164. At the other 

end of the spectrum, there are stockholders whose expectations for profit might 

be frustrated by senior managers if they breach the safety law that would lead to a 

hefty fine following a fatal incident.   

Corporate policy lapse is generally realised when some elements of an approved 

ethical conduct are inadequately managed. That failure is generally attributable to 

senior management failure165. In the event of a prosecution and conviction, the 

company would in most cases, pay fines for offences committed by employees 

under the vicarious principles. 

The general underlying argument against vicarious liability is that it does not look 

at whether the defendant or the company had sufficient degree of control over the 

wrongful actions to be held responsible for the fines166. It would, seemingly, be 

unjustified to impose a fine on a company that would technically be powerless to 

 
163 Whittingham, R.B(2008) Preventing Corporate Accidents: An Ethical Approach: London: Elsevier at 
page 64  
164 HASAWA, 1974 at section 2 . The Management of Health and Safety at Work Regulations 1999 S.I 
3242 obliges the employer to ensure a safe place of work place by carrying out suitable and 
sufficient risk assessments for their undertaking.  
165 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 4 
166United States v Park, 421 US.658 (1975) 
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have prevented the violation by its employees167 as that is the domain of senior 

management not the corporate form or shareholders. Wayne168  analogically 

suggested that the owner of a stolen vehicle should not be made liable for parking 

tickets if their car was taken and parked by a thief! This approach views corporate 

vicarious liability that is not complemented by the senior manager liability as 

unfair since the fictitious legal entity will not have done anything wrong and had 

no control over the gross negligence that form basis for prosecution. In theory, the 

board of directors supervises management and is in turn answerable to the 

shareholders, who as individuals, can also exercise legal rights against the 

company for breach of their personal rights within the company169; but in practice 

senior managers are rarely placed under litigation170for any wrong doing.  

A view can be held that the corporate legal personality which enables the company 

to be sued in its own right has the effect of blurring who the actual safety offender 

is as the company pays fines as the framework actor. According to Moore, it is a 

choice to do evil on a particular occasion that makes a person morally responsible 

for anything wrong that flows from such choice irrespective of whether such choice 

 
167 There is a view that the criminal law cannot be an effective tool for crime prevention and control 
by punishing innocent people which seems to be the case when punishing a fictitious legal person 
such as a company (see Mary, B et al “ An Examination of the Criminalisation of Commercial 
Activity”(2002) The Federal Society for Law and Public Policy studies available at https://www.fed-
soc.org/doclib/20070323_CrimFinal.pdf retrieved on 13/09/2012  
168 Wayne, L & Scott, A  “Substantive Criminal Law”  (St Pauls, Minnesota: West  1986) at pages 357-8 
169 UK Companies Act, 2006 section 994 provides for shareholder remedies for breach of rights 
170 See generally Campbell, D “International Liability of Corporate Directors” (London: Lloyds of 
London Press in association with the Centre for International Legal Studies 1993). The book provides 
perspectives on liability of company directors and the view of the author is that directors at major 
companies have been more or less immune to indecorous litigation when things go wrong even 
though they accept performance-related pay which forces them to fold into a “profit before safety” 
mind set.  

https://www.fed-soc.org/doclib/20070323_CrimFinal.pdf
https://www.fed-soc.org/doclib/20070323_CrimFinal.pdf
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expresses bad character or not171. In the context of companies, the senior 

managers are likely to wield a range of powers and can, through acts or omissions, 

endanger employees within the companies that they lead. It is argued that persons 

have control over their choices and deserve punishment for those states over 

which they have control172. To avoid punishment, a senior manager has a choice to 

resign or whistle blow if the overall policy is criminal and his moral or ethical 

views are not taken on board.  

Richards alludes that the subject of criminal liability is to be limited to conduct 

over which an agent has planful control and, accordingly, liability should be 

limited to such acts or omissions173. It is also asserted that if a defendant possesses 

sufficient control over activities, liability may be justified despite the absence of 

action174. Ashworth is of the view that criminal law is concerned with individuals as 

authors of acts or omissions175 and that liability should be imposed for omissions 

because persons are able to exercise control over states of affairs on which they 

exercise sufficient level of control. These sentiments seem to make senior 

managers liable for acts committed by employees in the course of their duties 

even if they were to claim ignorance of breach of safety on the shop floor.  

Criminal law makes acts or omissions the paradigm objects of responsibility, and 

therefore it is not surprising that criminal liability is imposed for an act176. People 

 
171 Duff, A  “Philosophy of Criminal Law” (London: Cambridge University Press 1998) at page 75 
172 ibid 
173 Richards , D “Moral Criticisms of Law” (Encino: California: Dickenson Publishing Co  1977) at page 
201 
174 Duff, A  “Philosophy of Criminal Law” (London: Cambridge University Press 1998) at page 79 
175 Ashworth, A “Principles of Criminal law”(Oxford: Clarendon Press, 2nd Edition  1995) at page 111 
176 op cit at page 81 
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who are in control can further acquire criminal liability for status177 as they have 

control over their status. It is acknowledged that there is the status that cannot be 

controlled like old age; but certainly and to restate the analogy used above,  a 

male can choose to keep a beard in the same way a senior manager can choose to 

lead the company into criminal acts of endangerment! 

In response to how companies operate in practice, there is a view in the field that 

a strategy for allocating responsibility for corporate crime should reflect the 

acknowledged wisdom that individual responsibility is a pillar for social control, 

and that a slide away from individual responsibility in corporate law enforcement 

should therefore be resolved178. This view seems to suggest that the blame for 

corporate acts should fall on those that are responsible and should not only affect 

for example shareholders, who might not be directly responsible for the wrong 

doing. In complex organisations where corporate decision making is collective, 

pinpointing individual liability has remained a key challenge as discussed in 

chapter eight of this thesis. 

2.3. Corporate social responsibility and the criminal law 

The term 'corporate social responsibility' was originally coined in the 1930s by 

Harvard Professors Berle and Means, since which the term has undergone a number 

of shifts in usage179. The expected corporate responsibilities to society are now 

 
177 R v Larsonneur [1933] 24 Cr. App R 74 was arrested for being in the UK after she was brought 
there against her will; “an offence of being there” 
178 Fisse, B & Braithwaite, J “Corporations, Crime and Accountability” (London: Cambridge University 
Press  1993) at page 135 
179 Klempner, G ” The Philosophy of CSR” This paper was read at Prague College, Czech Republic on 
24 February 2006, and appeared in Philosophy for Business Issue 27 ; 17 March 2006. CSR has been 
referred to as the role a business should play as a corporate citizen in addressing some perceived 
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covered under company law180 as there are modern-day reasons why corporations 

should embrace corporate social responsibility, as suggested by the following 

quote181; 

“Business that fails to engage in honest, transparent and legal practice will 
ruin their credibility, which in a competitive market, is a precious resource. 
Therefore businesses must follow guidelines not only to avoid formal 
sanctions from government but also to preserve the state of public opinion. 
This pressure of ‘outsiders’ perception’ is an indispensable force. Without it 
companies in the private enterprise system would be nasty, brutish, and very 
short lived”     
 

These remarks are relevant in the context of corporate disasters of the 1990s and 

the negative effect on public opinion based on phrases used in the enquiry reports 

that were highly critical of the companies involved182. Corporate social 

responsibility is underpinned by corporate ethics which is defined as a code of 

behaviour considered correct183. Morality sets the standards and ethics defines the 

behaviour which supports and upholds those standards184. 

The Babylonian code of Hammurabi was one of the earliest law codes in existence; 

it was established in the eighth century and regulated the way society was 

 
problems in society. Apart from addressing problems, some companies have construed CSR as a 
public image-building tool by giving money to causes that attract media attention. 
180 The Companies Act, 2006 section 172 confers a fiduciary duty on directors to take into account 
the interests of other stakeholders like creditors, employees and the environment. Companies 
therefore have a social responsibility to ensure their activities do not interfere with the environment 
and interests of employees and even the community 
181 op cit  
182 Commenting on the Piper Alpha disaster, one of the papers commented that “30 corpses have 
still not been recovered from the wreckage of the Piper Alpha under the North Sea because the oil 
company thinks it will be too expensive to retrieve them” (see Slapper, G” Corporate Manslaughter: 
An Examination of the Determinants of the Prosecutorial Policy” (1993) Social and Legal Studies, 2(4) 
pages 423-443). The public at some point viewed McDonalds as not complying with labour laws by 
exploiting workers or employing under age workers so that the company could pay low wages and 
make a profit.  See: http://www.cqs.com/shiva.htm viewed on 26/09/2011  
183 Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” ( London: Elsevier  
2008) at page 52  
184 ibid 

http://www.cqs.com/shiva.htm
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organised. It included ethical dilemmas that continue to exist today such as 

bribery, giving false testimony and the faulty construction of houses that collapsed 

on their occupants185. These ethical misdemeanours were regarded as crimes which 

deserved punishment186. The code of the Hammurabi had one of the following 

clauses: 

“if a builder builds a house for a man, and does not make its construction 
firm, and the house which he has built collapses and kills the owner of that 
house, that builder must be put to death.187” 

Since that time, many societies had developed codes which have found their way 

into present law forbidding and punishing crimes such as murder, assault and 

theft188. A company can therefore minimise risk of prosecution if it observed sound 

moral and ethical responsibilities. The Hammurabi ethical code against 

construction of houses that collapse is similar to the modern-day criminal acts of 

endangerment under the health and safety legislation that sets out the legal duty 

of care of the employers to employees and third parties. 

An interesting point for the thesis is in the discourse whether companies can 

rightly be regarded as moral persons to merit criminal liability. To be a moral 

person is to be both an intentional actor and an entity with capacity or ability to 

intentionally modify behavioural patterns and the way of doing things189. The 

moral person debate is clarified by distinguishing three different notions of a 

 
185 ibid 
186 ibid 
187 Hammurabi, c 1800 BC cited from Whittingham , R.B “Preventing Corporate Accidents: An Ethical 
Approach”(London: Elsevier 2008)  at page 51 
188 Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” (London: Elsevier 2008) 
at page 51  
189 French, P “Collective and Corporate Responsibility” (New York: Columbia University Press 1984)  
at page 164 
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person which are metaphysical, moral and legal concepts of personhood190. The 

term ‘person’ is one that appropriates actions and their merit and so only belongs 

to intelligent agents who are concerned about things that happen and accountable 

for their actions191. From the person’s metaphysical, moral and legal attributes, 

the human being carries out the metaphysics by designing the production processes 

within a company; and as to morality, the human being again defines the standard 

of behaviour and devises ethical conduct on how to meet those standards. It can 

be argued that corporations are moral agents as they are legal persons regulated 

by law and have policies that determine their conduct. In real terms, however, 

their morality is derived from the natural beings who formulate those policies and 

determine corporate behaviour. As for legality, the humans decide the law and 

therefore establish corporate personality. That leaves the company as an enabling 

legal framework which has no soul to damn and no body to kick, as per Lord 

Thurlow’s dictum192. These sentiments embrace the view that corporations have 

rights conferred to them and are administered by natural persons who are rightly 

the formulators and keepers of the corporate mind, as in order to administer a 

right, one has to be an intentional agency with ability to act and this is only 

identified in the case of natural persons193. 

The relationship between ethics and the law is of interest to the thesis since 

externally imposed Government regulation embodied in health and safety 

legislation and other statutes is one of the preventive measures against corporate 

disasters. The justice system is further closely related to ethics in determining the 

 
190 ibid at page 32  
191 ibid at page 164  
192 ibid at page 187  
193 ibid at page 164 
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standards of right and wrong behaviour and the enforcement of those rights in 

addition to punishing deviance from the expected standards194. Most illegal 

behaviour is therefore by definition unethical. For example, corporate breaches of 

safety under the HASAWA, 1974 evidence undue consideration for safety of 

employees or third parties195 which is immoral and at the same time unethical as 

the provisions of the HASAWA, 1974 and the CMCHA 2007 would have been 

breached in the event of an injury or a fatality. As a result, there are many 

instances where behaviour which might have seemed merely immoral becomes 

illegal after an accident, prosecution and conviction196. This is a motivating view 

for companies to practice self-regulation and to have an ethical policy in place 

that is supported by sound safety practice to avoid accidents; and how that 

succeeds depends on senior management. The requirement for corporate safety 

naturally derives from the fact that human beings have a need to be safe as noted 

by Abraham Maslow197 whose generalisation on the human need for safety has been 

restated in statutes like the HASAWA, 1974 that outlines the employer’s safety 

duties to employees and third parties who interface with the company’s 

commercial activities.   

 
194 ibid at page  54 
195 Health and Safety at Work Act, 1974 sections 2 and 3. Also see Health and Safety at Work Act: 
Management of Health and Safety at Work Regulations of 1999 number 3242 that generally requires 
the employer to do risk assessments that are suitable and sufficient for the activities of the 
undertaking. 
196Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” ( London: Elsevier  2008) 
at page 55 
197 Maslow wrote in his much cited paper “A theory of human motivation” that there are a number 
of needs to be satisfied if human beings were to work and perform better and he noted safety and 
survival as basic instincts for human beings [see Davies, J; A, Brendan & Wright, L “Safety 
Management: A Qualitative systems Approach” (London: Taylor & Francis  2003) at page 5] 
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2.4. Agency and some responsibility models  

Limitation of legal personality is further acknowledged by the Companies Act, 2006 

which requires that at least one of the company directors be a natural person198.  

In courts, such authorised natural persons plead on behalf of the corporate entity 

but in a real sense they are defending their wrongful acts which might have landed 

the company in court in the first place. Despite this reality, senior managers are 

hardly liable as secondary parties under criminal law for some of the corporate 

offences199. 

There is a view that exclusion of secondary liability for senior managers for 

corporate offences might not satisfy the main criterion of effective punishment 

which is deterrence of the offender or others by example200 as humans are viewed 

as more sensitive to the pain of punishment.  Another view is that punishment be 

restricted to those who have voluntarily broken the law, a principle that is further 

supported as rational and morally important201. In relation to the absence of 

secondary criminal liability for senior managers for some corporate offences, there 

is a view that criminal punishment should attempt to secure desired behaviour by 

punishing through simple incapacitation of those deemed to have antisocial 

 
198 UK Companies Act, 2006 at section 155(1) 
199 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 18 
200 Hart, H.L.A “Punishment and Responsibility: Essays in Philosophy of Law 2nd Edition” (Oxford: 
Oxford University Press 2008)at page 20 
201 Michael & Wechsler, “A Rationale of the Law of Homicide”(1937) 37 Criminal Law Review 701: 
752-7 cited in Hart, H.L.A “Punishment and Responsibility: Essays in Philosophy of Law 2nd Edition” 
(Oxford: Oxford University Press  2008) at page 20 
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tendencies202. In a corporate context, only the humans can be identified with anti- 

social tendencies, not the corporate form per se. 

Hart posits that it is some kind of social control which maximises individual 

freedom within the coercive framework of law in a number of different ways as 

the individual has an option of obeying, or paying fines, and the harder the laws 

are, the more valuable the possibility of an individual exercising this choice203. 

Hart also asserts that like cases should be treated alike204. The different judicial 

treatment of manslaughter within and outside companies might be a case in point. 

However, evidential difficulties that are discussed in chapter eight pose major 

challenges for the prosecution of individuals in medium and large sized companies. 

This is resolved by the thesis in chapter eight. 

Another reality is that a company is a nexus of contracts, under which human 

beings agree with each other to form a business. After the company is formed, 

contracts with suppliers and customers follow as a way of operationalising the 

entrepreneurial goals of the business. Shareholder, however, most often 

collectively lack the skills, the time and the capacity to run the business; thus 

employment contracts with professional managers are concluded to achieve the 

commercial interests of the company. Based on this account, the investors and the 

skilled professional collaborate to achieve a collective intention of profitable 

corporate performance, although assuming different roles of investor and 

 
202 Hart, H.L.A “Punishment and Responsibility: Essays in Philosophy of Law 2nd Edition” (Oxford: 
Oxford University Press 2008) at page 23 
203ibid 
204 ibid 
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manager. According to Coleman205, if an actor, who is the company, invests 

authority in another, who is the senior manager, rights of control over a certain 

class of actions pass to the agent and the company makes itself subordinate to the 

senior manager in return for benefits to the two joint parties. 

Building on the above remarks, Bratman206 gives an example of two people building 

a house together; he concludes that their interrelated activities are structured and 

organised by relevant intentional structures, and that these intentional structures 

have something like building a house as well as related forms of shared valuing in 

favour of preparedness for earthquakes, for example. The shared intention and 

related shared valuing will help coordinate and organise the planning and 

deliberation for jointly building a house. He goes on to say that shared intention 

and valuing involve recognised interdependence between the two parties. In the 

context of companies, the shared intention would be to make profits for the 

enterprise and shared valuing would hover around strategies to make this happen. 

It is noted, according to Bratman, that another party may perform things they do 

not value but which are, however, valued by the other party because of an existing 

packaged deal of shared commitments207. In the context of the company and 

senior manager relationship, the owners of the company set out a vision and 

direction of activities they want done and empower the senior manager to 

implement these. If such directional instructions are illegal, the senior manager 

clearly has a choice to resign to avoid liability in which case the illegal activity will 

 
205 Coleman, J.S  “Foundations of Social Theory” (Cambridge Massachusetts: Harvard University Press 
1990)  at page 147 
206 Bratman, M “ Dynamics of Sociality” in French, P & Wettstein, H.K “ Mid- Western Studies In 
Philosophy xxx: Shared Intentions and Collective Responsibility” (Oxford London:  Blackwells 
Publishing  2006 ) at pages 1-2  
207 ibid 
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not be carried out in this instance. In the context of the thesis, the senior manager 

is the key person in the relationship, as corporate action depends on the role 

played by the senior manager. 

The shareholder and senior manager jointly participate in corporate activities for 

different reasons; senior managers participate for salary and benefits and 

shareholders for return on investment, and when shared intentions and valuing are 

grounded in different reasons, the absence of social unity can pose important 

practical problems208. As for problems of corporate deviance, it is doubtful if the 

shareholders will sanction breach of health and safety legislation, since after all, 

the expectation is that the company exists for lawful reasons.  

It can be concluded from Bratman’s thesis that a partnership exists between a 

senior manager and a company and, therefore, their responsibility might be joint 

and several as they stand or fall together209. In the context of the senior manager 

and shareholder relationship, it can be submitted that a senior manager is an equal 

partner as they drive the success of the business; and without their participation in 

organising and planning, the shareholders’ vision will not be realised.   

Deploying the Bratman thesis, a joint enterprise is created between the senior 

manager and the company and acts committed as part of a joint enterprise are 

treated as acts of all the participants, even unusual acts agreed by the joint 

enterprise210.However, if one of the parties goes beyond what has been tacitly 

 
208 ibid 
209 These are remarks used by the judge when Mr Kite, the owner manager of OLL Ltd was convicted 
for corporate manslaughter alongside his company after the canoeing disaster that killed four 
students in Lyme Bay. This principle is generally applicable to situations where liability is joint and 
several.  
210 R v Anderson & Morris[1966] 2 QB 110 at 118 
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agreed, then no one else involved in the joint venture would be liable for the 

consequences of that act211 as the test has to be what each part intended212. If a 

partner foresaw breach of agreed acts or consequence, yet does nothing, then they 

are guilty even though it was not agreed as part of a joint venture213.  

The Bratman thesis also tends to encourage the imputation of the principal’s mens 

rea to the accessory (senior manager) by equating a joint primary objective with 

accessorial mens rea in respect of any offence of the principal committed in 

pursuance of the common purpose214. Where there is no common purpose, the 

culpability of each part must be determined separately215 and where a common 

purpose does exist, it is said that, broadly, each party is responsible for the acts of 

others carried out in pursuance of the common objective but is not responsible for 

those actions going beyond the agreement216 . In the context of corporate 

operations, and on sound advice, the shareholders would never vote for anything 

falling outside the law. It might therefore be concluded that the senior managers 

have a choice to lead the company into criminal acts through positive acts or 

omissions as discussed in this chapter. 

The traditional basis on which a participant’s liability in crime is designated as a 

principal or secondary part is whether their actions are the most direct or 
 

211ibid 
212 Carter, P & Harrison , R “The Criminal Law Library: On Offence of Violence: Second Edition”     
(London: Sweet & Maxwell  1997) at page 8 
213 See Chan Wing-Siu v R (1984) 80 Cr.App.R 117; R v Hyde(1991)92 Cr App R 236; R v Stewart & 
Schoefield [1991]92 Cr.App.R.131  
214Smith, J.K.M “The Morden Treatise on the Law of Criminal Complicity” (Oxford: Clarendon Press  
1991) at page 218 
215 See R v Abbot (1955) AC 497; King v R((1963) AC199 
216 See R v Anderson & Morris [1966]2QB110:118-119; Anderson used a knife which was outside 
their common criminal design to beat up Welch without use of weapons. This can be a case for 
senior managers who develop performance award targets that force employees to break the law 
against the general direction of the company.  
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immediate cause of the actus reus and this traditional basis seems to prefer senior 

managers than the corporate entity itself. Bingley217 however illustrates joint 

liability where the component of the crime is made possible through joint action as 

in the shareholders’ and senior manager’s relationship, as discussed above.   

In contrast, the opposite theory of corporate legal personality views corporations 

as having an independent existence and as being capable of being at fault in their 

own right218  as they are seen not only as vehicles for individuals to commit crime 

but as criminal actors in themselves. For example, to say a company has failed to 

discharge its duty to provide a safe system of work is to find organisational fault as 

it will not be necessary to find individuals in whom to ground fault. Organisational 

fault is found primarily in statutes and is absent in common law, as common law 

has remained derivative in its approach to corporate criminal liability as illustrated 

by vicarious and direct liability219. 

The on-going debate between adherents of individualism who believe that 

organisations are reducible to their individual components and those of holism who 

strongly hold that organisations be regarded as distinct actors and agents remains 

largely unresolved220.This is testified by the criminal legal system that mostly 

prefers enterprise liability for most offences that are technically committed 

through gross negligence of natural beings in those companies. The strict 

individualistic position is that the corporate criminal liability should be abolished 

and authorities freed up to focus on the natural persons who are the true 

 
217 Bingley (1821)R & RCC 446, 168 ER890 
218 Clough & Mulhern, C “The Prosecution of Corporations” (Oxford: Oxford University Press  2002) 
at pages 64-5 
219 ibid 
220ibid 
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culprits221. There is an argument to support this as a corporation is merely a legal 

construct, and therefore cannot commit crimes in its own right. Based on this 

view, responsibility should therefore be brought back to the individuals222. To the 

proponents of enterprise liability, such an assertion is simply wrong223 as a 

corporation is more than an aggregation of individuals. It is a system comprised of 

individuals but which has properties that are distinct from the individuals 

themselves, and greater than the sum of its parts224. Following this view, 

corporations have their own standards of behaviour that may deviate from a 

defined norm to warrant being described as criminal; but this defies the fact that 

first, humans determine and define corporate behaviour and second, a fictional 

entity cannot have a will or intent of its own and is therefore not capable of being 

subject to the principles of criminal law that focus on individuals.  

There is also a strong view that the mental states should not be exaggerated, as 

there are many instances where the criminal law abandons the subjective mental 

states in establishing criminal liability225, as in strict liability offences where there 

is no fault element, objective liability where the fault element is negligence, and 

vicarious liability where the accused is made liable for the offences of others. 

However, it can still be argued that corporate offences under the three categories 

 
221 Parker, J.S “Doctrine of Destruction: The Case of Corporate Criminal Liability”(1996)17 Managerial 
and Decision Economics 381 cited from Clough & Mulhern, C “ The Prosecution of Corporations”( 
Oxford: Oxford University Press 2002)  at page 65  
222Clough, J & Mulhern, C “The Prosecution of Corporations” (Oxford: Oxford University Press  2002) 
at page 4 
223 Fisse, B & Braithwaite, J “Corporations, Crime and Accountability” (London: Cambridge University 
Press 1993) at pages 59-72 
224Jarvis, W.J “Corporate Criminal Liability- Legal Agnosticism”(1961) University of West Ontario Law 
Journal 1 :10-21 cited from Clough, J & Mulhern, C “The prosecution of corporations” (Oxford: 
Oxford University Press 2002) at page 4 
225Clough, J & Mulhern, C “ The Prosecution of Corporations”(Oxford: Oxford University Press 2002)  
at pages 4-5 
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are committed by employees under the responsibility of senior management.  An 

Australian Reform Committee however noted that the aim of corporate criminal 

responsibility should not be a complete alternative to individual criminal 

responsibility but should merely be a complementary approach to cover situations 

where guilty personnel enjoy some sanctuary or where there has some wrong doing 

that is not attributable to individual fault226. The United States Sentencing 

Commission is of the view that meaningful change can only be achieved through 

judicious use of corporate and individual penalties that, ‘taken together will 

provide just punishment, adequate deterrence and incentives for organisations to 

maintain internal mechanisms for preventing, detecting and reporting criminal 

conduct’227. The Australian and US judicial guidelines seem to prefer liability of 

individuals within companies as an effective way to address corporate wrongdoing.  

Individual fault for senior managers is complex as it is not in dispute that the 

decision-making capacity of senior management melds the individual intentions 

into a corporate intention that is often different from that of an individual senior 

manager. Since such decisions are codified as corporate policies and procedures, 

they bind all workers of the company. Galbraith228 concisely remarked that - 

“from the interpersonal exercise of power, the interaction of participants 
come the personality of the corporation”. 

Chapter eight explores how collective offences can be traced back to culpable 

individuals for prosecution. The role of human errors in corporate disasters and 

 
226 Criminal Law and Penal Methods Reform Committee of South Australia: The Substantive Criminal 
Law: Fourth Report of 1978 at page 365  
227 United States Sentencing Commission: Federal Sentencing Guidelines Manual and Appendices of 
2000 at page 403 
228 Galbraith, J.K “The Age of Uncertainty”(BBC/ Andre Deutsch 1997) at page 261 
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how senior managers can help stop companies from being prosecuted for safety 

breaches is next discussed. 

2.5. Human errors and disasters 

The human being has a considerable influence on safety and reliability of essential 

safety systems229. Human error is the unintended failure of a purposeful action, 

either singly or as part of a planned sequence of actions, to achieve an intended 

outcome within set limits of tolerability pertaining to either the action or the 

outcome230. HSE’s Accident Prevention Advisory Unit asserts that human error is 

the major contributory factor to 90% of the accidents, of which 70% could be 

prevented by senior management’s positive actions231.  Redmill notes that, 

whereas most industries have gained good reputation for controlling physical risks, 

relatively few have applied the same degree of control to the risks associated with 

human error. The foregoing remark shows the failure in ensuring that the 

corporate safety policies are in actual fact implemented. 

Redmill 232 again identifies direct motivators and behaviour modifiers for the 

violations. Direct motivators push the workers to break agreed procedures and 

these take the form of profit incentives for sales targets where methods of 

achieving the targets are left to employees233. Some of the main behaviour 

modifiers are poor management and supervisory style, low chance of detection due 

 
229 Redmill, F & Rajan, J “Human Factors In Safety Critical Systems” (Guildford UK: Butterworth- 
Heinemann 1997) at page 38 
230 Whittingham, W.B “The Blame Machine: Why Human Error Causes Accidents”  (Oxford: Elsevier 
Butterworth- Heinemann 2004) at page 6 
231 op cit at page 287 
232 ibid 
233 ibid 
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to inadequate supervision, enhanced perception of benefits, poor accountability 

for managers and ineffective disciplinary procedures234.     

Wiegmann235 laments that, after a disaster, investigative emphasis is often on 

mechanical aspects, although the human factors are determinant. It is further 

asserted that unlike the evidence surrounding mechanical failures, evidence of 

human failure is generally qualitative and elusive. The human factor within 

companies should therefore be adequately managed by senior managers in order to 

minimise corporate accidents. The disasters at the Flixborough Chemical Plant236, 

Capsize of the Herald of Free Enterprise237, and the Piper Alpha explosion238 were 

accompanied by enquiry reports that were highly critical of the way human errors 

were monitored and managed by senior management.  

2.6. The role of senior managers in corporate safety culture 

On 26 April, 1986 the number four reactor at the Chernobyl nuclear power plant 

exploded causing radioactive fallout in some parts of Europe, and although the 

disaster occurred in a high-tech system, the causes were not high tech as the 

factors were mainly due to human action239 attributable to a poor safety corporate 

culture at the plant240. Several accident investigations post-Chernobyl pointed to 

culture as a key causal factor in the causes of industrial disasters; for example in 
 

234 ibid 
235 Wiegmann, D.A & Shappel, S.A “A Human Error Approach To Aviation Accident Analysis and 
Classification System” (Aldershot: Ashgate Publishing  2003) at page 15 
236 Whittingham, W.B “The Blame Machine: Why Human Error Causes Accidents” (Oxford: Elsevier 
Butterworth- Heinemann 2004) at pages 110-111  
237 Mr Justice Sheen “The Merchant Shipping Act, 1984: MV Herald of Free Enterprise Report of the 
Court No 8074” ( London: HMSO 1987) 
238 Hon Cullen, Department of Energy “The Public Enquiry Into The Piper Alpha Disaster: The Volume 
11” ( London: Her Majesty Stationery Office: 1990 ) Cmd 1310 
239 Antonsen, S “ Safety Culture: Theory, Method and Improvement”(Hants: Ashgate 1988) at page 1 
240 ibid 
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the cases of Ladbroke Grove, Kings Cross, Challenger, Piper Alpha and Columbia. 

The following figure summarises safety culture as the way we do things based on 

psychological aspects, behavioural issues and the environment, and it can be 

argued that the senior management clearly has the power based on their role to 

set the rules and determine the outcomes. 

 

Figure 1: Three-aspect Approach to Safety Culture   

Adapted from Human Engineering Research Report “A review of safety culture and safety 
climate literature for the development of safety culture toolkit” (London: HSE Books 2005) 
at pages 6-7  

 

The term ‘corporate culture’ further refers to tacit assumptions, beliefs, values, 

attitudes, expectations and behaviours that are widely shared and accepted in an 

organisation241. That definition is reflected in all elements illustrated by the above 

figure. As expected, where there is no safety culture that informs safety practice, 

a company is at risk of accidents, prosecution, possible fines and declining 

 
241 Goetsch, D.L “ Establishing a Safety First Culture In Your Organisation: An integrated approach for 
safety professionals and safety committees” (New Jersey: Pearson Prentice 2010)  at page xv 
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profitability. A corporate accident is one whose root cause could be traced to 

failure in corporate systems242 whose success or failure depends on the views of 

senior management who determines the corporate safety culture. 

Safety culture is therefore a top level strategy and domain for senior management, 

and if it is to exist and be sustained, other safety strategies would follow. Failure 

to recognise when a safety culture has been compromised or is no longer 

appropriate to the level of risk from the company’s operations makes the company 

exceptionally vulnerable to accidents243. If an accident is traced to its source, a 

defect in the safety culture which allowed this to happen will most likely be 

identified. The following summarises the safety culture priorities identified by the 

Cullen Report for the Ladbroke Rail Disaster which has universal application. 

 

 

 

 

 

 

 

 

 

 
242Whittingham, R.B “Preventing Corporate Accidents: An Ethical Approach” (London: Elsevier  2008) 
at page 11  
243 ibid  at page 83 
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Table 1: Summary of the five safety culture priorities  

Safety priority  Recommendations from the Ladbroke Grove Disaster 

Safety leadership  “clear and decisive leadership is required within individual companies” (HSC, 

2001a, page 63) 

Effective 

communication  

“A key task for management concerns communications and, specifically, 

communicating to all employees the clearest possible message about their 

safety goals and objectives.” (HSC 2001a, page 65) 

“…communications were, or should be, a two way process and hence provided 

essential feedback to management.”( HCC 2001a page 66)  

Staff motivation  “there can be no doubt that, if the rail industry is to reach the level of 

performance required, highly motivated staff at all levels will be required” 

HSC 2001a page 69 

Continuous learning  “There is a need for the industry to develop further as a learning 

organisation…the industry should learn the lessons from previous accidents, 

near misses and the analysis of information regarding the noncompliant 

behaviour of people and systems; the analysis of behaviour leading to unsafe 

acts; the incidents in other related industries”(HSC 2001a page 70)  

Toleration of unsafe 

acts and ‘blame culture’ 

“ I (Lord Cullen) commend to the industry the development of a culture in 

which information is communicated without fear of recrimination and blame 

is attached only where this is justified”(HSC 200a)  

 

Source: Adapted from Human Engineering Research Report “A review of safety culture and 

safety climate literature for the development of safety culture toolkit” (London: HSE 

Books 2005) at pages 6-7  

Worth noting is that, despite the regulations that are monitored by the HSE, 

accidents continue to occur and companies pay fines for safety breaches, 
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prompting a view that senior managers will make more effort in ensuring health 

and safety when they are personally liable, based on the principle that power and 

control must be accompanied by full accountability for the way in which it is 

wielded244.  

Conclusion  

The discussion in this chapter reveals that senior managers have immense 

responsibilities in the running of companies and, as such, they determine 

corporate safety behaviour through their role of formulating and operationalising 

corporate policies and procedures. Therefore gross failure at senior management 

level would lead to breach of corporate safety. 

The findings and conclusions in this chapter suggest that corporate fault is 

derivative since senior managers commit offences while acting in the capacity of 

the company. This is where the law requiring proof of negligence for some 

offences might need to be reviewed as corporate derivative liability is arguably 

based on no primary liability, as senior managers who are perceived as the primary 

offenders are not made liable for some of the corporate offences. 

The argument that a senior manager contracts with individual shareholders who 

collectively form a company, to manage their business interests, views a senior 

manager as an equal partner who contributes skill and expertise in return for a 

salary and benefits instead of a dividend. This principle has application in 

partnerships legislation245 where one partner may only contribute skill and others 

 
244 ibid 
245 Partnership Act, 1890 section 9 reads “every partner in a firm is liable jointly with the other 
partners and also for all debts and obligations of the firm incurred while he is a partner…” 
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contribute cash for an equal share of profits and all would be jointly and severally 

liable for all partnership risks. 

As discussed in chapters three and four, the sanction of senior managers for 

corporate manslaughter under the health and safety statute is not only lenient but 

also problematic, prompting a need to explore other forms of fault attribution 

schemes. The next chapter discusses the ethical arguments for criminal liability of 

senior managers for corporate manslaughter under the CMCHA, 2007. 
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CHAPTER THREE: The ethical argument for secondary criminal liability  

 “Under unrestrained capitalism, the weaker would survive on the sympathy of the powerful and an 
‘impartial spectator’246” after Adam Smith 

3.0. Introduction 

The chapter discusses some of the moral and ethical views that inform criminal 

liability of senior managers for corporate offences. Evaluation of those moral and 

ethical aspects would help establish a basis for a contextual analysis of the views 

that inspired the legislature to adopt explicit exclusion of secondary liability for 

senior managers for corporate manslaughter. Discussion of moral and ethical issues 

that were considered by the legislature is then followed by a critical review of the 

existing sanctions that can be imposed against senior managers. Since those 

sanctions are found to be problematic and disproportionate, views in support of an 

alternative legal response are also offered.  

The chapter discusses the following issues in turn: 

a) Philosophical considerations for corporate ethical leadership; that 

section highlights the theoretical underpinnings for morals that 

senior managers ought to observe for corporate ethical 

compliance. The discussion is grounded in doctrines from Austin, 

Bentham, Mills and Kant , 

b) Philosophical views on corporate greed, protection of the weak 

and some selected approaches to punishment; discussion in that 
 

246 Smith A” Theory of Morals” (1957) cited in Morrison, W “Jurisprudence: From Greeks to Post 
Modernism”( London: Cavendish Publishing 1997) at page 180   
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section focuses on the impact of the profit motive on corporate 

ethics and how ethical guidelines and sanctions can minimise 

corporate reoffending. Theories from Adam Smith, Austin, 

Bentham, Rawls and Kant are also deployed, 

c) General views and opinions on enterprise and individual liability; 

that section assesses the merits and limitations of the forms of 

sanctions against corporations and individuals also based on 

theories from Bentham and Mills, and work by Fisse et al.   

d) Critique of ethical arguments that inspired the legislature to opt 

for explicit exclusion of secondary liability for senior managers 

under the CMCHA, 2007247; the discussion in that section establish 

that those reasons were not based on sound morals and ethics;  

e)  Finally, a scrutiny of the existing sanctions against culpable 

senior managers under the Health and Safety Act, 1974 to 

demonstrate that those sanctions are not adequate and that 

alternative sanctions are necessary.  

3.1. Philosophical underpinnings for ethical leadership 

A crucial contribution to legal theory by Austin and Bentham was the separation of 

the law and morality after they asserted that moral questions were to be answered 

by applying the principles of utility248 as rational beings would carry out acts if 

 
247 Reference documents include reports by the Law Commission of England and Wales, the Joint 
Committees of Home Affairs and Pensions Draft Bill on Corporate Manslaughter and the 
Government Corporate Manslaughter Bill. This trail will appreciate legislative arguments that 
underpin explicit exclusion of secondary liability in the CMCHA 2007 
248 Cotterrell, R “The Politics of Jurisprudence: A Critical Introduction to Legal Philosophy” ( London: 
Butterworths 1989) at page 58 
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those acts would maximise their happiness249. To Austin, law was the expression of 

power in the form of rules laid down for guidance of human beings by political 

leaders; this law for beings by other beings was called positive law  as distinct 

from Devine law set down by God for mankind250. Austin viewed the law as the 

technical tool by Government which should be efficient and be aimed at the 

common good as determined by usefulness251. To this day, usefulness or the profit 

motive still informs morality within companies and translates, in some cases, to 

non-compliance with the ethical guidelines supplied by statutory regulations or 

industrial codes of practice252.  This intractable tension between the profit motive 

and ethical compliance poses key challenges for corporate leadership. However, 

there are a few companies that still make a profit while observing corporate ethics 

and have a very low fatality record based on their size and scope of operations253. 

Ethics is about fairness, deciding what is right or wrong, and about defining the 

practices and rules that support responsible conduct254. This account sees ethical 

leadership as being at the centre of raising issues of clarity and long-term 

consistency in pursuing relevant ethical standards255.  The models of acceptable 

conduct underpin the harm principle, that obliges the organisation not to cause 

any harm to its interest groups which includes employees and customers, and the 

 
249 This is the key theory from Bentham, and generally underpins the  utilitarian doctrine  
250 op cit  
251 ibid at page 60 

252 For example the Management of Health and Safety Regulations, 1999 SI 3242 supply the general 
ethical guideline for employers to carry out suitable and sufficient risk assessments for their 
undertakings. The HSE supplies codes of best practice for dealing with chemicals, manual handling, 
first aid and fire.    
253 Unilever and BT Top CSR Ranking in the UK( See http://www.war.com/latesNews/Unilever, 
%20BT% 20top%20CSR%20Ranking%20inUK.news? viewed on 18/04/2012 
254 Connock, S & Johns, T “ Ethical Leadership”(London: Institute of Personnel Management, 1995)  
page 2 
255 ibid 

http://www.war.com/latesNews/Unilever
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second is the engagement principle which obliges managers to take into account 

the concerns of those stakeholders for mutual benefit256.  

Leadership would therefore face an ethical dilemma if it did not take responsibility 

for injurious257 practices at the workplace for example. The following figure two 

below outlines the ethical theories that are discussed in relation to the role of a 

senior manager in corporate ethical compliance with safety legislation: 

 

 

 

 

 

 

 

 

 

 

 

 
256 ibid at page 51 
257  The ethical guidelines at the work places are supplied by the Health and Safety at Work Act, 1974 
and other regulations that fall under this enabling Act. One such regulatory statutory instrument is 
the Management of Health and Safety at Work Regulations, 1999 S.I 3242 which obliges the 
employer to carry out suitable and sufficient risk assessments for their undertakings.  



88 

 

Figure 2  
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Adapted from Colin Fisher etal “Business Ethics and Values 3rd Edition” (London: Prentice 
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The ethics on the left hand side in the diagram are principle-based in the sense 

that the beliefs are not determined by individual actors258. Virtues are not ends 

but means as these are personal qualities that provide the basis for the individual 

to lead a good, noble and happy life259. Virtue ethics is not a system of rules, but a 

set of individual properties that, if put to effect, means that the actor is likely to 

make the right decision260. The senior managers can influence individual principles 

through training and staff development programmes in line with ethical learning 

and growth theories.  

Deontological approach to ethics holds that the value of actions lie in their motive 

rather than consequences, such motive could be duty or self-interest261. Doing 

one’s duty is a matter of satisfying legitimate claims based on applicable moral 

principles and this is usually supplied by legislation or codes of best practice. This 

ethical approach is central to the experiences relating to health and safety at the 

workplace as employers have safety duties under the health and safety legislation - 

hence their commercial activities ought to comply with those ethical standards. 

However, due to self-interest or the profit motive, compliance with ethical 

standards might be viewed as expensive262 resulting in ethical pitfalls that 

generate criminal liability under those regulations. 

 
258 Colin Fisher et al “ Business Ethics and Values 3rd Edition” (London: Prentice Hall 2009) at page 
103 
259 ibid 
260 ibid 
261 Buchholz, R.A “ Fundamental Concepts and Problems in Business Ethics”(New Jersey: Prentice 
Hall 1989) at page 52 
262 See generally Bakan, J“ The Corporation: The Pathological Pursuit of Profit and Power”(London: 
Constable 2004) at page 15 
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Teleological or consequentialist theories hold that the moral worth of an action is 

determined solely by the consequences of that action or practice and therefore 

the rightness or wrongness is determined by the results it produces263. If 

employees act for a reason, the role of a senior manager would be to ensure that 

those reasons are accountable to corporate ethical compliance264. The linking of 

bonuses and pay to high performance targets might pose challenges for corporate 

ethics as those targets that will have bonuses attached to them would naturally be 

an “ethical pollution” sufficient to interfere with individual morals resulting in 

breaking and bending of the ethical standards.  

A corporation directs its ethical conduct through policies and procedures that 

inform moral behaviour, as those policies outline what ought to be done in a 

particular situation265. Companies could be moral agents, based on their policies 

and procedures as this dictates the corporate internal decision structure266 that in 

turn informs safety behaviour. However it is not in dispute that morality of 

companies is derived from natural persons who form those companies, formulate 

and implement policies and procedures, as discussed in chapter two. 

An example of immorality in a corporate context could be where senior managers 

make promises to look into safety concerns of employees but for corporate 

 
263 op cit at page 48 
264 In the context of health and safety offences, the senior managers must carry out suitable and 
sufficient risk assessments for their undertakings (Management of Health and Safety at Work 
Regulations 1999 S.I 3242). Likewise, the senior managers must ensure policies and procedures are 
known and are implemented.  
265 Buchholz, R.A “ Fundamental Concepts and Problems in Business Ethics”(New Jersey: Prentice 
Hall 1989) at page 111 
266 French, P.A “ Collective and Corporate Responsibility” (Guildford, Surrey: Columbia University 
Press 1984) at page 48 
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profitability reasons fail to keep those promises267. To Kant, someone who agrees 

to follow the ethical rules of an organisation but violates those rules for personal 

gain, like hefty bonuses and perks, is morally wrong268.  

A bedrock principle for ethical conduct is “Do unto others as you will have them do 

unto you269” which was adopted by Kant when he noted that a corporation can be 

considered moral only if the humanity of employees is treated as an end and not as 

a means270. This statement would involve the employer paying the employee well 

and ensuring a safe workplace where accidents or fatalities are avoided or 

minimised through compliance with ethical standards. Kant further sees workers as 

having dignity, and that their humanity ought to be respected by developing their 

rational moral interests271. The fact that deaths at workplaces continue to occur 

illustrates an existing gap between the Kantian ethics and the prevailing situation 

in modern-day corporations. The following section reviews the reasons for 

unethical conduct and the effect of regulatory sanctions in deterring immorality 

that undermine ethical compliance.  

3.2 Corporate greed, justice for the weak and some approaches to punishment 

Adam Smith272 believed that self-interest was the central motive behind any 

economic activity, as all individuals exert themselves to find out how they can get 

a better return on investment for their capital. These sentiments hold true in 

 
267Bowie E.N “ Business Ethics: A Kantian Perspective“(London : Blackwell Publishers 1999) at page 
14 
268 ibid 
269 The Holy Bible : Book of Luke verse 6:31 
270 op cit at page 61 
271 ibid at page 82-83 
272 Smith A “Theory of Morals” (1957) cited in Morrison, W “Jurisprudence: From Greeks to Post 
Modernism”: London: Cavendish Publishing 1997) at page 180  

http://en.wikisource.org/wiki/Bible_(King_James)/Luke#6:31


92 

 

modern society, as companies are formed to make a profit for shareholders and, 

because of this, those companies view corporate ethics as expensive business273. 

This general lack of concern for safety of employees and the public by allowing 

them to be put at risk from the company’s activities is one example of cost 

externalisation, as the primary objective would be to make a profit at the expense 

of vulnerable sections of the community274 as discussed in chapter two. In pursuit 

of the profit motive, senior managers’ salaries and bonuses are usually linked to 

performance targets, motivating as they do the bending and breaking of rules 

whenever possible to achieve the targets. The targets that are driven by self-

interest and greed rationalises immoral decisions as externalities are disregarded 

based on the philosophy that “ends justify the means”275. It is held that senior 

managers are rarely convicted for corporate wrong doing276 as the company pays 

the fines under vicarious principles thereby promoting possible unethical risk-

taking by those senior managers. 

Commenting on the effect of the profit motive, Adam Smith noted that under 

unrestrained capitalism, the weaker would survive on the sympathy of the 

powerful and an “impartial spectator277”. This “impartial spectator” could be the 

Regulator or the Government in today’s world. The modern business community is 

 
273 Bakan, J“ The Corporation: The Pathological Pursuit of Profit and Power”(London: Constable 
2004) at page 20 
274 However, cost externalisation is now regulated by law; for example the UK Companies Act, 2006 
section 172 obliges the directors to observe enlightened shareholder value that makes it a director’s 
duty to take into account concerns of creditors, employees and the environment  
275 “Rationalisation”- CFR Philosophy of Greed available at 
http://www.bilderberg.org/roundtable/emrat.html viewed on 23/03/2012 
276 See generally Campbell, D ”International Liability of Corporate Directors”(London: Lloyds of 
London Press in association with the Centre for International Legal Studies 1993) at pages 97-98 
277 Smith A” Theory of Morals” (1957) cited in Morrison, W “Jurisprudence: From Greeks to Post 
Modernism” : London: Cavendish Publishing 1997) at page 180   

http://www.bilderberg.org/roundtable/emrat.html
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very powerful, and through corporate lobbying, can leave the “impartial 

spectator”, confused or inactive and therefore settle for lenient legislation against 

corporations and senior managers. Such lenient legislation will not supply ethical 

guidelines or sanctions that would protect the weak. During consultations on the 

corporate manslaughter law reforms, the Government gave business an opportunity 

to make their views to the CMCHA 2007 heard by inviting comments on the draft 

Bill and again on the Bill itself and yet again to the Home Office Regulatory Impact 

Assessment whose aim was to identify the effect of the proposed corporate 

manslaughter legislation on companies278. It can be concluded that based on the 

views from the world of Business the wording of the corporate manslaughter 

offence could have been made complex to ensure that the likely prosecutions 

under the new offence were elusive. It can also be speculated that Business 

succeeded in making lenient the legislature and the impartial spectator to 

maintain the sanctions against culpable senior managers under the regulatory 

health and safety statute. Based on that speculation, the Government could have 

failed to supply robust ethical guidelines and sanctions through legislation that 

would be a deterrent to corporate deviance that results in a workplace fatality.  

Corporate lobbying might have prompted the “impartial spectator” or Government 

to establish different treatment of the same offence structure of manslaughter 

that occurs outside companies from that caused by senior managers within medium 

 
278 It is notable that this proposed reform was first presented as a Draft Bill to the House of 
Commons rather than a Bill. Unlike a formal Bill, A Draft Bill has to be reviewed by one or more 
Parliamentary Select Committees. Since Select Committees generally receive evidence, both written 
and oral, this meant that business leaders had an early opportunity to express their reservations 
about the Bill. Likewise the Select Committee had the opportunity to recommend changes to the Bill 
based on such reservations before any formal Bill was tabled before House of Commons. This, 
arguably placed big business into a strong position to try and ‘water down’ any legislation in this 
area before it had even formally begun the process of becoming law. 
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and large sized companies. The rule of law, which is the soul of every State,279 

would then be compromised, as one of the rule of law pillars of equality before the 

law280 would not have been upheld.  

If the “impartial spectator” fails to provide justice, according to Adam Smith, a 

strong ideological weapon281 would be handed over to the powerful to do what 

they want.  The perceived limitations of sanctions for corporate manslaughter 

created the impression that death was not a serious offence if it took place within 

corporate settings282”, in response to which, Bentham noted that good commerce 

required a legal system that enforced promises and guarantee legitimate 

expectations283; and also that individuals who are likely to commit offences have a 

tendency to desist from crime if punished284. Adam Smith’s school of thought and 

the Benthamite ideology would call for a radical review to legislation that seeks or 

appears to protect corporations and individuals who act in the capacity of those 

companies. 

Hoffman argued that justice should presuppose an attitude of caring for the 

underprivileged and to that end he perceived care as the foundation with justice 

 
279 Unger, R.M “ Law in Modern Society: Toward a Criticism of Social Theory”(Canada: Macmillan Ltd 
1976) at page 192 
280 Anon “Rule of Law”  available at http://www.democracyweb/rule/principles.php retrieved on 
21/02/2012 
281Smith A” Theory of Morals” (1957) cited in Wayne, M” Jurisprudence: From Greeks to Post 
Modernism” : London: Cavendish Publishing 1997) at page 184    
282 The Communication Union Noted that “ironically, directors and managers can be imprisoned for 
‘cooking the books’ but not for killing workers and members of the general public! (see House of 
Commons: Joint Committees of Home Affairs and Works and Pensions: Draft Corporate 
Manslaughter Bill: First Joint Report of session 2005-06: Volume 1: Report)  at page 81 
283 Cited in Wayne, M” Jurisprudence: From Greeks to Post Modernism”: London: Cavendish 
Publishing 1997) at page 189    
284 ibid 

http://www.democracyweb/rule/principles.php
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as a superstructure 285. Since the profit motive discourages business from treating 

employees and third parties as ends in themselves, Kantian ethics would prefer 

deontological dictatorship286 through legal and regulatory restraint as the means to 

deliver justice to the weak sections of society. Kant would therefore call for robust 

sanctions for corporate manslaughter that would ensure the employer’s safety 

duties are upheld. 

Punishment has philosophical origins and is morally acceptable as it is part of the 

rule of law necessary to minimise the occurrence of forbidden acts287 like 

corporate killing, since the law without punishment is said to be ineffectual288. 

Others do not share this view, reasoning that society should be restructured so 

that a legal system of punishment is unnecessary289. This view is contrary to Adam 

Smith’s sentiments discussed above; that unrestrained capitalism has no regard for 

corporate ethics. On the other hand, Bentham viewed all punishment in itself as 

evil which could only be justified if it prevented more suffering 290 and from this 

perspective, the punishment may be outweighed by its good consequences if it 

deterred reoffending or others from committing a like offence, or if it results in 

the offender being incapacitated to commit the offence291. Bentham argued that it 

 
285 Hoffman F.L “Empathetic Emotions and Justice in Society” (1989) Social Justice Research Vol. 111. 
No. 4, Dec , pp. 223-311 ( see  also Donleavy, G “ Towards an Ethical Framework Grounded in 
Everyday Business Life”( 2007) Issues in Environmental Accounting Vol.1.No.2 Dec, 2007 pp. 199-216 
286 Donleavy, G “ Towards an Ethical Framework Grounded in Everyday Business Life”( 2007) Issues in 
Environmental Accounting Vol.1.No.2 Dec, 2007 pp. 199-216 
287 Jeffrey, O & Barry, V “ Applying Ethics: A Textbook with Readings: 5th Edition” (New York: 
Wadsworth Publishing 1996) at page 267 
288  ibid 
289 ibid 
290 Harris, J.W “ Legal Philosophies, 2nd Edition”(London Butterworths 1997) at page 53 
291 ibid 
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was natural for mankind to react to pain and pleasure292 and the law was supposed 

to create a situation where there was more happiness than pain. To make the law 

achieve this, Hart believed that attachment of a sanction to a legal prescription 

would motivate compliance293. As discussed in this chapter, companies may find it 

cheaper to break the safety law and pay the fines than to comply with the law. 

According to Bentham, such ineffective sanctions would be an “unnecessary evil” 

and would therefore need to be reviewed, which is what this thesis achieved.  

Austin supported law that emphasised sanctions294 but was of the view that a 

promised reward might well be a motive for compliance.  He contended that if the 

law was categorised as a command, an associated punishment would be negative in 

nature295. Austin’s ideology, then, seems to support the policy statement of the 

Health and Service Commission296 which places emphasis on compliance and views 

punishment as a last resort. As discussed below, however, the health and safety 

statute is viewed as inadequate for punishing the seriousness of manslaughter. 

Crime is based on immorality that justifies a duty on society to punish and to set 

up institutions which make this possible,297 and punishment that fits the crime is 

 
292 Bentham, J  “ An Introduction to Morals and Legislation” in Mc Coubrey, H & White, N.D 
“Textbook on Jurisprudence, 2nd Edition” ( London: Blackstone Press limited 1993) at page 21 
293 Hart, H.L.A “Concept of Law” (Oxford: Clarendon Press 1961) at page 6 cited in in Mc Coubrey, H 
& White, N.D “Textbook on Jurisprudence, 2nd Edition” ( London: Blackstone Press limited 1993) at 
page 21 
294 Cotterrell, R “ The Politics of Jurisprudence: A Critical Introduction to Legal Philosophy” (London: 
Butterworths 1989) at page 62; Since sanctions might be essential to the existence of the 
commands, Austin believed they are also essential for the existence of the laws 
295 Mc Coubrey & White, D.N “ Textbook on Jurisprudence: 2nd edition” (London: Blackstone Press 
Limited 1996) at page 22 
296 ibid  
297 Purposes of Punishment: Criminal Law Outline Fall 2008 available at 
http://law.nyu.edu/ecm_dlv3/..../ecm_pro_063684.pdf viewed on 12/03/2012  

http://law.nyu.edu/ecm_dlv3/..../ecm_pro_063684.pdf
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what is expected298. One of the key philosophers on punishment was Kant, who 

asserted that penal law was an indispensable requirement that put authority in the 

criminal justice system299. Kant was convinced that justice would lose effect if it 

was undermined by other considerations, like a psychiatric test to identify a 

possible defect of the brain300 that could see a criminal walk free under 

utilitarianism. Moore, another key philosopher, believed that punishment was 

justified only because the offenders deserve it and that moral culpability was both 

necessary and sufficient for sanctions301; while Hart was of the view that 

punishment should only follow a voluntary moral wrong doing, and should match 

wickedness, and that for someone to suffer for a voluntary moral evil was morally 

right302.  In the context of the thesis, it might be moral to punish those whose 

immoral behaviour would contribute to breach of ethical guidelines. Such class of 

people in the context of this discourse would be those who are responsible for 

corporate safety behaviour. 

In the philosophical debate on punishment303, two doctrines dominate; the 

utilitarian and the retributive theories. Theories that set the goal of punishment as 

a deterrent are referred to as utilitarian and are based on the doctrine that 

focuses on the past actions of the offender; in this context future conduct is not 

 
298 ibid 
298 ibid 
299 ibid 
300 ibid 
301 ibid 
302 ibid 
303 ibid 
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important304.  There has been further theoretical debate based on the two 

theories, focussing on the aims of punishment generally identified as deterrence, 

retribution, incapacitation, rehabilitation and more recently restorative justice305. 

These punishment theories are further explored in chapter eight. 

3.3. General issues on enterprise liability  

There is a world view that the imposition of financial penalties on corporations 

influences the behaviour of shareholders and management306 as questions are 

likely to be asked on why the company incurred such a massive fine.  This view 

speculates that the corporation will identify and institute disciplinary measures 

against the culprits, including senior managers. The corporation would have been 

punished for unethical behaviour; and by punishing responsible individuals the 

objective would be to influence individual morals that would comply with 

corporate ethics and avoid reoffending. A flipside view is that the magnitude of 

fines and imprisonment for individuals may exceed the sanctions a firm can 

impose, and also that individual liability may induce managers to exercise sound 

morals than would otherwise be the case307. However, there is consensus that 

enterprise liability is the most cost-effective solution, although for some offences 

it should be supported by individual criminal liability and the managers become 

appropriate targets where they have acted in breach of trust or with reasons to 

 
304 “An eye for an eye makes the whole world blind”. Mahatma Gandhi,  
Indian political and spiritual leader (1869-1948) available at http://www.perthhigh.co.uk/ viewed 
12/03/2012 
305 op cit 
306 Elzinga, K.G & Breit, W “ The Antitrust Penalties: A Study in Law and Economics”(New Haven: 
Yale University Press 1976) at page 38  
307 Polinsky, A.M and Shavell, S “Should Employees be Subject to Fines and Imprisonment, Given 
the Existence of Corporate Liability?” (1992) Programme in Law and Economics, Harvard Law School, 
Discussion Paper 105 

http://www.quotationspage.com/quotes/Mahatma_Gandhi/
http://www.perthhigh.co.uk/
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believe that their acts are not lawful308. Mill’s harm principle309 dictates that the 

only purpose for which power can be exercised against an individual’s will is to 

prevent harm to others, and society would be justified to declare it immoral if 

doing so is in general interest310. The harm principle further applies to inactions or 

omissions as well as actions that harm others311. The omission offence under the 

harm principle sits well with the safety offences that take place in the workplace 

due to the failure to carry out suitable and sufficient risk assessments to ensure a 

safe working environment312. Since corporate actions are collective, pinpointing 

responsibility for individual wrongdoing remains a key challenge as explored by the 

thesis in chapter eight.  

Despite the views that favour enterprise liability, corporate punishment is a rich 

source of philosophical and economic challenges, as strong issues also exist 

concerning the imposition of financial penalties aimed at deterrence, and the 

prevention of adverse consequences for employees, creditors and the general 

public who are not party to corporate wrongdoing313. Semester314 also reminds us 

that adaptation of monetary penalties such as ‘equity fines’ and non-monetary 

alternatives such as corporate probation have been suggested but their 

 
308 Fisse, B & Braithwaite, J “Theories of Institutional Design: Corporations Crime and 
Accountability” (Cambridge : Cambridge University press 1993) at page 66 
309Mill’s Harm Principle available at 
http://cw.routledge.com/textbooks/philosophy/downloads/.../MillHarm.pdf viewed on 08/03/2012  
310 ibid 
311 ibid 
312  Management of Health and Safety at Work Regulations 1999, Statutory Instrument no. 3542 
313 Lederman “ Models for Imposing Corporate Criminal Liability : From Adaptation and Imitation 
Towards Aggregation and the Search for Self- Identity(2001) Buffalo Criminal Law Review 642 cited 
in Semester , A.P & Sullivan , G.R “Criminal Law: Theory and Doctrine” (Oxford: Cambridge University 
Press 2007)  at page 268 
314 Semester , A.P & Sullivan , G.R “Criminal Law: Theory and Doctrine” (Oxford: Cambridge 
University Press 2007)  at page 268 

http://cw.routledge.com/textbooks/philosophy/downloads/.../MillHarm.pdf
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implementation is fraught with difficulties in both theory and practice as problems 

relating to reoffending needs to be resolved. The perceived failure of these 

standard forms of corporate sanctions may therefore support the need to look at 

alternative non-standard options for punishing corporate crime. 

It has been long established that companies could commit crimes of strict 

liability315 under which they would be liable for offences committed by their 

employees. That organisational fault-based liability would be underpinned on how 

the company would have organised or managed its business in a manner that posed 

a risk to employees or other parties. The only way to minimise health and safety 

endangerment offences is to have a sound corporate safety practice, which is a 

responsibility of senior managers, as concluded in chapter two, and the occurrence 

of workplace death is clear evidence  of a lapse in safety practices. 

Another argument frequently put forward against corporate liability is that it 

provides a free ride for individuals operating within the capacity of the company316 

as it will always be the company that will be punished for the immoral actions of 

the employees that lead to breach of the employer’s safety duties. This confirms 

the view that punishing of companies blurs the facts of who the health and safety 

offender is; the company or moral beings acting in the capacity of the company317. 

It has been concluded in chapter two that natural persons are the primary 

offenders, as they form those companies to advance commercial interests and in 

 
315 Birmingham & Gloucester Railway Co (1842) 3 QB 223, 114 ER 492 
316 Stessens, G” Corporate Criminal Liability: A Comparative Perspective”(1994) International and 
Comparative Law Quarterly 493: 517-518 
317 Gray , G “The regulation of corporate violations: Punishment, compliance and the Blurring of 
Responsibility “(2006) British  Journal Of Criminology,46, 893 : Gray” The responsibilisation strategy 
of health and safety: Neo- liberalism and the reconfiguration of individual liability for risk”(2009) 
British Journal of Criminology 326: 338-339 
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the process breach ethical standards as the profit motive flies in the face of 

corporate ethics318. According to Mill’s harm principle319, society should interfere 

with immorality or harm if doing so is in general public interest, such as the 

effective prosecution of companies and senior managers for breach of safety. 

Prosecutors concerned about the effectiveness of corporate fines argue for 

punishment of individuals as jail time cannot be taken as a cost of doing business, 

and there is a perception that corporate punishment is a way through which senior 

managers purchase criminal justice leniency through corporate assets320. 

The payment of a fine by a company could also be justified under the benefit and 

burden principle321 since, because the shareholders benefit from the employees’ 

work, they must also bear the cost arising from unethical conduct by employees. 

There would only be a problem if the corporate fine is treated as a business 

expense resulting in price increases to the general public in order to enable the 

business to recoup the cost. Clarkson believes that the prosecution of individual 

managers alone might not be justifiable as this would not take into account the 

corporate profitability pressures that might be placed on senior managers by the 

shareholders322. A flipside argument is that a senior manager would have a choice 

to resign or whistle blow if faced with performance targets that motivates 

unethical conduct. 

 
318 Bakan, J“ The Corporation: The Pathological Pursuit of Profit and Power”(London: Constable 
2004) at page 50 
319 Mill’s Harm Principle at 
http://cw.routledge.com/textbooks/philosophy/downloads/.../MillHarm.pdf viewed on 08/03/2012 
320 Akula, J.L” Business Crime: What To Do When the Law Pursue You”(2010) Massachusetts 
Institute of Technology Sloan Management Review 1 
321 Cooke, J “Law of Tort: 7th Edition” London: Pearson Longman) at page 430. The case of Halsall v 
Brizzell (1957) Ch 169 established that if a purchaser can take the benefit under a conveyance, then 
the purchaser cannot avoid the burden in an associated covenant.  
322Clarkson C.V.M “Killing Corporate Bodies and Damning their Souls”(1996) Michigan Law Review 4  

http://cw.routledge.com/textbooks/philosophy/downloads/.../MillHarm.pdf
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3.4. General views for criminal liability of senior managers 

Due to the special relationship between senior managers and the company, 

chapter two sustained an argument that a partnership exists between the senior 

manager and the shareholders/company. That partnership is evidenced by special 

contribution323 by the respective parties. The shareholders contribute the required 

capital and the senior manager provides the professionalism and expertise that 

breathe life into the company and determine the overall ethical compliance. As 

pillar to that partnership, the law confers statutory powers324 to senior managers 

to act in the capacity of the company. Since the company is formed for lawful 

purposes, it cannot sanction illegal activities and, if it was to do so, the senior 

managers would have failed to give advice to the other party (shareholders) or can 

resign on the basis of illegal pressure or evidence dissociation from the wrongful 

act by whistle blowing against the other party, as further discussed in chapter 

eight. The corporate performance targets for senior managers come with financial 

rewards and therefore coax the senior managers to embrace the “profit before 

safety corporate mind set”. Such targets could be unethical if it is known that they 

can only be achieved by bending or breaking the rules. 

Based on the partnership argument, the liabilities ought to be joint and several325, 

although a partner can be individually liable if he was acting outside the 

partnership arrangements. The criminal law affecting the shareholder and the 

senior manager acting in capacity of the company should, therefore, be ideally be 

 
323  The Partnership Act 1890 Chapter 39 defines a partnership as a relationship that subsists 
between one or more people with a view to profit (section 1) and such a partnership could be 
evidenced by joint tenancy or tenancy in common. Such forms of tenancy imply contribution of 
some form which could be in cash or kind  
324 UK Companies Act, 2006 section 40 
325 The Partnership Act 1890 Chapter 39 sections 9 & 12 
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the same. However, for workplace deaths, the company, representing its 

shareholders, is sanctioned under criminal law while senior managers are 

sanctioned under a regulatory statute that is not only perceived as lenient for the 

seriousness of manslaughter but also problematic. That is despite the senior 

managers being central to the definition and commission of the corporate 

manslaughter offence, as discussed in chapter five. 

Chapter two concluded that although the company is a legal person having rights 

and duties, in a real sense, such rights are derivative as moral beings determine 

and realise the corporate outputs on behalf of the shareholders326. Owing to this 

guidance control power327, senior managers can therefore lead the company in any 

way they choose, whether that be in an ethical or unethical direction. 

Most corporate disasters arise from inaction that results in an offence of 

endangerment as management will not have observed the ethical guidelines 

supplied by statutory regulation or industrial codes of practice. What is noted is 

that collective inaction on the part of senior managers poses problems for theories 

of responsibility328. This perspective is evidenced by most corporate criminal law 

statutes that prefer to punish the company as a framework actor and to leave the 

responsibility of finding the culpable individual to the company. That state of 

affairs is attributable to the perceived limitation of the law as the focus is mainly 

 
326 Management of Health and Safety at Work Regulations of 1999 number 3242 generally require 
the employer to do risk assessments that are suitable and sufficient for the undertaking 
327 Fischer, M.J & Ravizza, M “Responsibility and Control: A Theory of Moral Responsibility” 
(Cambridge: Cambridge University Press 1998) at page 92 
328 May, L “ Collective Inaction and Responsibility” in French, P “Individual and Collective 
Responsibility: Second edition” (Vermont: Schenkman Books Inc. 1998) at page 212 
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on corporate ethics without regard to individual morals that inform corporate 

ethical compliance. 

There are some views to defend legal responsibility and liability for corporate 

offences for people acting in groups such as senior managers329: 

a) “If members of the group fail to act to prevent a harm, the prevention of 
which would have required the coordinated actions of members, or if 

b) it is plausible to think that the group could have developed a sufficient 
structure to deal with the harm330, and 

c) if it is reasonable to think that the members of the group should have 
acted to prevent the harm rather than doing something else”.   

In order for a person to bear responsibility for a group action, he must perform a 

qualifying act such as voluntarily affiliating with the group331.  A person A can 

become morally responsible for the actions of B if A was tainted by association 

with B and if A fails to take reasonable steps to distance himself from B’s 

actions332. In the same way, if senior managers were to attribute corporate 

pressures as a basis for involvement in illegal corporate actions, they would be 

morally tainted by the immoral act based on affiliation with the company333. 

In support of these views, Norrie334 asserts that it is unjust to hold companies 

responsible for crimes without holding co-responsible those who produced 

 
329 ibid at page 223  
330  The underpinnings supplied by May resonates with the health and safety duties under the 
HASAWA, 1974 sections 2 & 3 and the Management of Health and Safety at Work  Regulations of 
1999  S.I 3242 which obliges the employer to carry out suitable and sufficient risk assessments for 
their undertakings so as to ensure a safe place of work.  
331 Silver, D” Collective Responsibility, Corporate Responsibility and Moral Taint” in French, P & 
Wettstein, K.H “ Midwestern Studies in Philosophy: Shared Intentions and Collective Responsibility 
Volume xxx”(London: Blackwells Publishing 2006) at page 270 
332 ibid 
333 ibid at page 277 
334 Norrie, A.N “Punishment, Responsibility and Justice” ( Oxford: Oxford University Press  2000) at 
page 72 
334 Harris, J.W “ Legal Philosophies: 2nd Edition” (London: Butterworths 1997) at pages 220-221 
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conditions from which the crime flowed. In the context of the thesis, Norrie seems 

to propose joint prosecution of culpable individuals alongside their defendant 

companies for breach of corporate ethical standards. Harris reiterates that 

individualistic notions of criminal law require a man to suffer because of, and in 

proportion to, his moral wrong doing335. As discussed in chapter five, senior 

managers are not liable under the CMCHA, 2007, and the existing sanctions for 

culpable senior managers under the HASAWA, 1974 are not only problematic but 

also disproportionate for punishing the seriousness of the manslaughter offence336 

as discussed above. 

Joint criminal liability of culpable senior managers and the company is further 

affirmed by the limitation of the corporate legal personality doctrine which is 

acknowledged through a requirement that at least one of the company directors be 

a natural person337. The HASAWA, 1974 also acknowledges the inseparability of a 

senior manager and the employer by citing the employer as the safety duty holder 

under section 2 but rightly making the senior manager liable for safety breaches 

under section 37(1), since senior management determines ethical compliance. This 

proves the complexity of the relationship between senior managers and the 

company. 

There is a further view that exclusion of secondary liability for senior managers for 

some corporate offences might not be in sympathy with the main criterion of 

effective punishment which is deterrence of the offender or others by example, as 

 
335 ibid at page 53 
336 Section 143(1) Criminal Justice Act 2003 provides that: “In considering the seriousness of any 
offence, the court must consider the offender’s culpability in committing the offence and any harm 
which the offence caused, was intended to cause or might foreseeably have caused.” 
337 UK Companies Act, 2006 at section 155(1) 
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humans are viewed as more sensitive to the pain or prospect of punishment as 

discussed in chapter two.  Another view is that punishment be restricted to those 

who have voluntarily broken the law, a principle generally viewed as rational and 

morally important338. In an apparent reference to the absence of secondary 

criminal liability for senior managers for some corporate offences, there is a belief 

that criminal punishment should attempt to secure desired behaviour by punishing, 

through simple incapacitation, of those deemed to have criminal tendencies339. In 

a corporate context, only the moral beings can be identified with anti-social 

tendencies not the corporate body per se, as the legal construct is formed for 

lawful reasons as discussed in the previous chapter. 

The final expression of collective or individual responsibility should be liability, as 

illustrated by the United States Sherman Antitrust Act that puts companies and 

their executives in one bag for purposes of prosecution340. This policy has the likely 

deterrent efficacy, as liability is maximised and fear of sanctions is spread 

between the company and the individuals acting in the capacity of the company. 

Underpinning the organic principle, which sees the company as operating through 

organs whose external acts are attributable to the company, the Robens 

Committee on health and safety supported the view that individuals who act in the 

capacity of the company be also prosecuted under criminal law341, since for a 

 
338 Michael & Wechsler, “A Rationale of the Law of Homicide”(1937) 37 Criminal Law Review 701: 
752-7 cited in Hart, H.L.A “Punishment and Responsibility: Essays in Philosophy of Law 2nd Edition” 
(Oxford: Oxford University Press  2008) at page 20 
339 op cit at page 23 
340 Cited in Harding, C “ Criminal Enterprise: Individuals, Organisations and Criminal Responsibility” 
(Devon: Willan Publishing 2007) at page 148 
341 Safety and Health at Work: the Robens Committee Report: 1970-1972. See also Obadina, D.A “ 
The Transactional Authority of a Managing Director: Part 2” (1998) International and Company Law 
Review 353 
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businessman, prison is a firestorm and the convectional risk reward analysis breaks 

down when the risk is jail342. This view supports punishment of culpable individuals 

as being more of a deterrent to corporate offending.  

3.5. A critique of reasons that inspired the legislature to exclude secondary 
liability for senior managers under the CMCHA 2007 
 

The Bentham philosophy was based on the ‘felicific calculus’, a principle that 

emphasised happiness to a greater number based on the utility343. In the context 

of the corporate manslaughter law reforms, the general public expected more 

prosecutions of companies and culpable individuals and also delivery of justice to 

families of the victims. Such prosecutions for big companies and culpable senior 

managers for those companies were difficult if not impossible under the common 

law, as discussed in chapter three. 

The inbuilt uncertainty in law-making that comes with the Bentham principle of 

happiness to a bigger number is remedied to a large extent by economic analysis of 

the law, as man is a rational maximiser of his satisfactions344. An economic view of 

the law looks at behaviour as always being motivated, and considers that the 

approach to legislation is based on the assumption that legislators are rational 

maximisers of their satisfactions just like anyone else, leading to the likely 

conclusion that nothing they do is based on public interest or happiness to a 

greater number345. The desire for election might lead legislators to make deals 

with pressure groups or interested parties to fund elections in return for 
 

342 Lipman ‘Paper Label Sentences: A critique’ (1997) 86 Yale Law Journal  619 
343 McCoubrey ,H & White, N.D “ Textbook on Jurisprudence, 2nd Edition”( London: Blackstone Press 
Limited 1996) at page 240 
344 ibid at 241 
345 ibid 
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favourable legislation. An outcome that delivers legislation that might weigh 

heavily on the general public or the greatest number346 would, in most cases, be 

unethical. It can be submitted that the complex manner in which the corporate 

manslaughter offence is defined, coupled with explicit exclusion of secondary 

liability for culpable senior managers, did not comply with the Bentham school of 

thought as meeting of public expectations for more prosecutions is likely to be 

elusive. This speculation is based on the fact that the senior managers will 

continue to be sanctioned under the common law gross negligence manslaughter 

which is problematic and disproportionate, as further discussed in chapters four 

and five. 

The Draft Bill on the new offence of corporate manslaughter identified the need 

for a statutory offence that shifted the basis of corporate liability from the 

common law identification doctrine which made prosecutions difficult if not 

impossible. Some of the following arguments that might have inspired the 

legislature to settle for explicit exclusion of secondary criminal liability for senior 

managers are challengeable: 

• “If senior managers were to be made liable for corporate manslaughter 
under criminal law, a few people would take senior jobs in an industry 
which would affect the economy in general347, 

• the offence was for corporations and not individuals as individuals were 
adequately sanctioned under health and safety legislation348, and 

 
346 As discussed in chapter four, the Business was given many opportunities to air their views on the 
impact of the corporate manslaughter legislation before it became law. It is speculated that Business 
influenced the type of law they expected during the time the Bill was being discussed.   
347 Institute of Directors cited in House of Commons, Home Affairs Works and Pensions Committees 
(2005) Draft Corporate Manslaughter Bill, First Joint Report of session 2005-06, Volumes 1-111 at 
paragraph 304  
348 Under the HASAWA, 1974 section 37(1), relevant officers of a company can be prosecuted for 
health and safety offences which are committed by the company, if that offence was a result of the 
officer’s personal “consent” or “neglect”. This health and safety offence is punishable with a fine 
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• the offence was created to close gaps in law not to come up with a new 
wider offence349”. 
 

All the above arguments were submitted during consultations by Industry who 

would naturally expect their members to continue being sanctioned under the 

lenient health and safety legislation. Although medical doctors work in a different 

context, contrast how many people aspire to be doctors despite imminent 

prosecution of culpable doctors for gross negligence manslaughter350.  

Based on the foregoing, people might still apply for senior jobs in the industry even 

if they were individually liable for corporate manslaughter.  The law would be 

unethical if it was to set out different ethical guidelines for manslaughter outside 

companies prompting the perception that death is not a serious offence when 

committed within a company as noted by the Communication Workers’ Union when 

they remarked that351: 

“ironically, directors and managers can be imprisoned for ‘cooking the 
books’ but not for killing workers and members of the general public!” 

The different punishment model for the same offence structure is further contrary 

to the Kantian view that no one should be treated less favourably than the other 

for a similar offence352. Bentham further argues that punishment should fit the 

particular offence so as to inflict similar pain for similar offences in order to 

 
and/or imprisonment. Directors who are convicted under the Act can be disqualified for up to two 
years (see CDDA, 1986 section 2(1). Since 1986 only eight directors have been disqualified on such 
grounds. In medium and big companies, the law had difficulties in the past in proving the officer’s 
consent or neglect for the offence to be committed.  
349 op cit    
350 R v Adomako [1995] 1 AC 171 
351 House of Commons: Joint Committees of Home Affairs and Works and Pensions: Draft Corporate 
Manslaughter Bill: First Joint Report of session 2005-06: Volume 1: Report at page 81 
352 Norrie, A.W “ Law, Ideology and Punishment: Retrieval and Critique of Liberal Idea of Criminal 
Justice” (London: Kluwer Academic Publishers 1991) at page 41 



110 

 

correct fault behaviour and prevent new problems353. Since senior managers inform 

corporate compliance, criminality would have been dealt with at source by 

targeting those senior managers and possibly minimising corporate reoffending in 

line with Bentham’s beliefs. 

Other statutory templates like the Fraud Act, 2006 have individual liability for 

senior managers under section 12. The Terrorism Act, 2006 has also individual 

liability for senior managers under section 18, side-lining the corporate 

manslaughter offence which is equally serious. As a safeguard against unlawful 

killing, the human life under corporate contexts would have had a robust legal 

protection354 if gross negligence by senior management was also dealt with under 

the CMCHA, 2007. 

In pursuance of religious meta-ethics underpinned by the Biblical quote “thou shall 

not kill”355, the sanctity of life argument informed the homicide law reforms in 

England and Wales, as the theory views life as consecrated to God356. That 

prompted Kant to note that human beings should be treated with dignity357. The 

modern-day Human Rights Act, 1998 Art 2, which in part implements the Kantian 

doctrine, states that “Everyone’s right to life shall be protected by law… no one 

should be deprived of their life intentionally…”. In the spirit of this statute, 

companies or senior managers ought not to be treated more favourably for 

 
353 Morrison, W “Jurisprudence: From Greeks to Post Modernism” : London: Cavendish Publishing 
1997) at page 194    
354 EU Charter Article 2 
355 The Holy Bible KGV : Exodus 20 v 13 
356 Law Commission for  England and Wales: A New Homicide Act for England and Wales: A 
Consultation Paper No. 177 at page 30 paragraph  2.20 
357 Ethical Debate on Euthanasia at www.bbc.co.uk/ethics/euthanasia/against/against_1shtml 
viewed on 16/09/2011 

http://www.bbc.co.uk/ethics/euthanasia/against/against_1shtml
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manslaughter than are ordinary citizens or other professionals, such as medical 

doctors. 

The second reason that the offence was for corporations and not individuals might 

beg the question of why senior management failure is at the centre of the 

definition and commission of the offence. One of the reasons for failure to 

establish secondary liability was generally that, for one to be a secondary party, 

one has to be separate from the principal358. The relationship of senior managers 

and the company was found to be complex and inseparable as senior managers’ 

morality determines corporate ethical compliance. Crime is an economic activity 

with rational participants, as a person commits a crime if expected utility exceeds 

the level of utility he can get from performing legal activities. The criminal law 

seeks to influence behaviour by imposing penalties on criminal behaviour and this 

would act as a deterrent incentive for not committing crime359 concluding that a 

significant level of state intervention in the form of criminal law is required to 

discourage immoral corporate safety decisions and activities360. It is therefore 

submitted that robust and deterrent sanctions will work against the profit motive 

or the unrealistic target-setting that influence the bending and breaking of the 

law.   

The legal framework under the current Aiders, Abettors and Accessories Act, 1861 

was also not applicable for joint prosecution of natural persons and corporate 

bodies. The complex relationship between the senior managers and the company 

 
358 Thornton v Mitchell [1940]All ER 339; Morris v Tollman [1923]1KB 166 
359 Hirsch, Z “ Law and Economics”( New York: Academic Press 1979) at page 200 
360 Mc Coubrey ,H & White, N.D “ Textbook on Jurisprudence, 2nd Edition”( London: Blackstone Press 
Limited 1996) at page 240  
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therefore warranted an alternative form of criminal liability that was not 

incorporated into the CMCHA, 2007.  

The third reason that the new offence was created to close gaps in the law and not 

to create a new wider offence might defeat the law reforms’ expectation of 

delivery of justice by ensuring that companies and responsible individuals were 

effectively prosecuted. Since the common law had difficulties prosecuting medium 

and large sized companies and responsible individuals, the new offence was 

expected to address the root cause to corporate killing by also targeting the 

responsible senior managers. The London Association of Criminal Court Solicitors 

added their weight to views for individual criminal liability by proposing a clause 

into the Draft Bill based on sections 36 and 37 of the HASAWA, 1974 which might 

have taken the following form361: 

1)  “Where an offence of corporate manslaughter is proved to have been 
committed with consent or connivance of , or to have been attributable to 
any neglect on the part of, any  director, manager, secretary or other 
similar officer of the organisation or a person who was purporting to act in 
such a capacity, he as well as the organisation shall be guilty of the offence 
of corporate manslaughter, 

2) Where the affairs of a body corporate are managed by its members, the 
preceding subsection shall apply in relation to the acts and defaults  of a 
member in connection with his functions of management as if he were a 
director of the body corporate, 

3) Where the commission by any person of corporate manslaughter is due to 
the act or default of some other person shall also be guilty of the offence, 
and a person may be charged with and convicted of the offence by virtue of 
this subsection whether or not proceedings are taken against the first 
mentioned person”. 

A cynical view on some of the reasons that were identified for exclusion of 

secondary liability could be that the legislature succumbed to corporate lobbying 

before the Bill was passed. 
 

361 House of Commons: Joint Committees of Home Affairs and Works and Pensions: Draft Corporate 
Manslaughter Bill: First Joint Report of session 2005-06: Volume 1: Report at page 83 
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Lobbying represents a powerful industry and is considered unethical if certain 

boundaries are crossed. An outcome-based approach to assessing the ethicality of 

the lobby group would be to determine whether their goals better the conditions 

of others; for example establishing political communication that would influence 

legislators to ban smoking362 would be ethical as that would save lives as more 

people would be less likely to be at risk from smoking-related diseases.  Lobbying 

would therefore be ethical if it benefits the lobby group and others including 

future generations363. Some lobbyists, though, have easier access, and pay money, 

to influence policy makers to vote in support of their interests; which would be 

unethical. It can be speculated that the corporate manslaughter legislation 

provided the controversial outcomes that the Industry wanted; a complex offence 

structure that would make likely prosecutions elusive and explicit exclusion of 

secondary liability for senior managers who would be prosecuted under health and 

safety legislation which is perceived as lenient, as discussed above. Since the 

outcome would potentially hinder more prosecutions and delivery of justice to the 

families of the victims, the perceived lobbying was unethical insofar as corporate 

profit might have been put before corporate safety.  

Despite the arguments, the strong case is that senior managers might not take the 

risks they would ordinarily take if they knew they were individually liable364 under 

criminal law.  

 
362 Is Lobbying Ethical? At http://www.voices.yahoo.com/is-lobbying-ethical-2588615.html?cat=17 
viewed on 12/03/2012; see also Ian Coldwell” Ethics of Political Communication”(2001) Political 
Studies Association Conference, Aberdeen 
363ibid 
364Clarkson C.W, Cunningham, S “Criminal Liability For Non Aggressive Death”( Aldershot: Ashgate 
2008) at  page 88  

http://www.voices.yahoo.com/is-lobbying-ethical-2588615.html?cat=17
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3.6. Further perceptions and critique of the possible sanctions against culpable 
senior managers  
 

Some of the views that support the need for secondary criminal liability for senior 

managers are based on the perceived limitations of the corporate manslaughter 

offence, which are absence of secondary liability and the lenient sanctions against 

culpable senior managers under the HASAWA, 1974. These are discussed in turn.  

3.6.1. Absence of secondary criminal liability and the complex overlap of the 
new offence with the HASAWA, 1974  
 

An interpretation of section 18(2) is that senior managers should not be liable for 

conviction or imprisonment under the CMCHA 2007. The Select Committees of 

Home Affairs and Works and Pensions had advocated for secondary liability for 

senior managers, which was not taken on board. The preferred device for 

achieving secondary liability in the CMCHA 2007 would have been like the one in 

the Terrorism Act, 2006(c11)365.  

Recent case law discussed in chapters four and five demonstrates that senior 

managers are not liable for the company’s torts by virtue of them holding office. 

The manner in which the employer’s duty of care is drafted and the provision 

under section 37(1) creates a legal battleground that would see low prosecutions 

of senior managers, particularly in medium and large sized companies, as partly 

demonstrated by the Lion Steel Ltd corporate manslaughter prosecution that failed 

to prosecute the three company directors.  In response to this, Judge Gilbart 

 
365 Terrorism Act, 2006 at section 18 provides that if corporate homicide is committed with the 
consent or connivance of the director, manager, secretary or other similar officer, he should be 
liable to be proceeded against. Apart from probably making executives averse to taking senior 
management positions, that would have been more deterrent and appropriate enough for the 
seriousness of the manslaughter offence.     
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remarked that referring to the Jury of the individual actions of the directors for 

individual charges and not for the corporate charge would have resulted in 

“directions to the jury of baffling complexity”366.   

3.6.2. Inadequacy of existing sanctions against senior managers 

 Bentham believed in sanctions that give a binding force to a rule of conduct367, 

based on his pleasure-pain calculus. Bentham further argued that the legislature 

should augment the society’s happiness by avoiding acts that have evil 

consequences and that this was only possible if those laws are deterrent enough368. 

To Bentham, the level of repeat corporate manslaughter offences is evidence that 

corporate fines alone are not adequate as it might be cheaper to break the law 

and pay fines than rectify the situation369. Those fines would therefore be 

unjustified if they fail to exclude more suffering370 . For example the Southern 

Water Company371 was fined £50,000 for 36 breaches of polluting controlled waters 

while it was being investigated for another breach. The case illustrates a situation 

in which non-compliance with ethical standards might be profitable; according to 
 

366 Lion Steel lands £480,000 fine for Corporate Killing: 20 July, 2012 available at: 
http://www.healthandsafetyatwork.com/hsw/lion-steel-corporate-manslaughter-fine retrieved on 
05/08/2012. One of the problems that court would have faced was pin pointing liability for the 
individual directors of the company. 
367 Morrison, W. “Jurisprudence: From Greeks to Post Modernism” (London: Cavendish Publishing 
1997) at page 189    
368 ibid 
369 Southern Water was £50,000 for 36 illegal discharges into the Langstone Harbour in 2010 and 
another investigation for a discharge was under way in September 2011 and the company said it was 
to rectify the problem in 2015. If senior managers were individually liable they would not let this 
happen or they would resign(see http://www.portsmouth.co.uk › News › Local › East Hampshire:12 
Sep 2011 – PRESSURE is mounting on Southern Water to take immediate action to stop polluting 
Langstone Harbour.  
370 Bentham, J “An Introduction to the Principles of Morals and Legislation “(Harmondsworth: 
Penguin Classics 1987) at page 97 cited in Wayne, M “Jurisprudence: From Greeks to Post 
Modernism” (London: Cavendish Publishing 1997) at page 189; This could be the case based on the 
overspill effects of corporate fines to the general public through increased prices for goods and 
services as the corporate fines are taken as cost of doing business. 
371 op cit 

http://www.healthandsafetyatwork.com/hsw/lion-steel-corporate-manslaughter-fine%20retrieved%20on%2005/08/2012
http://www.healthandsafetyatwork.com/hsw/lion-steel-corporate-manslaughter-fine%20retrieved%20on%2005/08/2012
http://www.portsmouth.co.uk/
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news&rct=j&sa=X&ei=L7kzT4MUj6rwA922wMEC&sqi=2&ved=0CCwQ6QUoADAA&q=southern+water+pollution+of+langstone&usg=AFQjCNFOf7Ufze2jHCfu6hD94VzCaRHStw
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news/local&rct=j&sa=X&ei=L7kzT4MUj6rwA922wMEC&sqi=2&ved=0CC0Q6QUoATAA&q=southern+water+pollution+of+langstone&usg=AFQjCNH9BD9iDFyijkIICOYFl7ai1ImtQQ
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news/local/east-hampshire&rct=j&sa=X&ei=L7kzT4MUj6rwA922wMEC&sqi=2&ved=0CC4Q6QUoAjAA&q=southern+water+pollution+of+langstone&usg=AFQjCNEs7lBLONObUNq3XTovi42rE_WI_w
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Bentham, such fines would constitute an evil and would be a basis for alternative 

punishment models.  

The usual penalty under the HASAWA, 1974 for safety breaches including corporate 

manslaughter is a fine and/or imprisonment upon conviction372 and the court may 

also order senior manager disqualification373. 

The following statistics in Table 2 reflect sample trends of corporate manslaughter 

and major injuries and it is thought that the figures would be lower if there was 

individual criminal liability for culpable senior managers. 

 

 

 

 

 

 

 

 

 

 

 

 

 
372 Health and Safety(Offences) Act, 2008 
373 CDDA, 1986  at  section 2 



117 

 

Table 2:  Workplace deaths and major injuries: 1993-1997, 2009-2011 

Year Number of 

deaths  

Major injuries Remarks  

1993-1994 379 28,900 The major injuries involved loss of 

sight and amputations 

1995-1996 344 (decrease 

of 9%) 

30,968 (increase of 

7%) 

As above 

1996-1997 679 (increase of 

97%) 

63,937 (increase of 

106%) 

As above 

2009-10374 537(-21% from 

the 1996-97 

figure) 

26268(-59% from the 

1996-97 figure) 

As above  

2010-11 489(-9% from 

the 2009-10 

figure) 

24726 ( -6% from the 

2009-10 figure) 

As above 

 

Adapted from Garry Slapper “Blood in the Bank: Social and Legal Aspects of Deaths at Work” (Hants: 
Ashgate 1999) at page 61 also see HSE Statistics 2010/11 on page 19 at 
http://www.hse.gov.uk/statistics/lfs/index.html viewed 04/04/2012   
 

The figures illustrate that efforts at managing health and safety at work needed 

improvements over the respective years. Slapper notes that the figures are 

conservative as they do not include fatal accidents on the roads of employees 

 
374 The total cost work place illnesses cost society an estimated £8.5 billion and workplace injury 
including fatalities an estimated £5.4 billion and half of the total cost fell on individuals and 
remainder shared between employers and government(see HSE Statistics 2010/11  on page 19 at 
http://www.hse.gov.uk/statistics/lfs/index.html viewed 04/04/2012   

http://www.hse.gov.uk/statistics/lfs/index.html
http://www.hse.gov.uk/statistics/lfs/index.html
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while they are on duty375. The year 1996-1997 saw an increase of 97% of deaths 

and 106% of major injuries from the previous year. Discounting possible increased 

activity in construction projects, the statistics generally reflect a deteriorating 

situation. Between the periods 1992-2005 there were only six convictions that 

arose from 3425 work-related deaths. The six were all small owner-managed 

companies376.  

The successful and failed prosecutions during the period 1992-2005 and a decrease 

in construction projects might have prompted a relative decrease of both fatal 

accidents and major injuries in the 2009-2011 periods.   

Although the new offence makes companies liable for a fine upon conviction, the 

prosecution of senior managers will remain difficult in the absence of an 

alternative prosecution model. This speculation is, in part, again based on the 

failed prosecution for the Hatfield rail disaster in 2000. The former chief executive 

officer of Rail Track, Gerald Corbett, admitted that the train track was in an 

unacceptable condition and that there should have been a speed restriction to 

avert the disaster but this was not done. He confirmed that Rail Track had failed in 

their duties as there were many things that were supposed to have been attended 

to, but were not. Despite the guilty knowledge and failure to act, Mr Corbett and 

the Board of Directors were not found guilty377. Senior managers were then - as 

now - being prosecuted for common law gross negligence manslaughter under the 

 
375 Statutory Instrument 1985 number 2023 Reporting of Injuries, Diseases and Dangerous 
Occurrences Regulations 2(1)  
376 Report of the Joint Committees of Home Affairs and Works and Pensions HC 540: 1-111 
(December, 2005) 
377 Welham, G “Tolley’s Corporate Killing: A Guide To Legal Compliance”(London: LexisNexis 
Butterworths 2002) at page 41 
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HASAWA, 1974 s 37(1) which makes them criminally liable if they connived in or 

consented to the offence. Mr Corbett was not prosecuted despite him having 

factual and legal knowledge of the accident waiting to happen. This precedent 

might still inform the future of likely prosecutions of large and medium sized 

companies under the new offence justifying an alternative legal response to 

corporate manslaughter. 

The penalty for a senior manager convicted of a health and safety offence in the 

magistrate’s court is usually a fine and a prison term not exceeding two years 

under the Health and Safety (Offences) Act, 2008. The maximum fine is £20,000 

for breach of health and safety legislation which might not be overly burdensome 

to a well-paid senior manager, although the levels of fines in the County Court are 

unlimited. However, the real problem is that there is nothing that stops the 

company from paying on behalf of the convicted senior manager. In response to 

the common practice of companies assisting culpable senior managers with legal 

representation, the US Department of Justice suggests harsher treatment against 

such companies378. In some instances, senior managers convicted of offences from 

which the company derived benefit are promoted379 thereby impairing the 

deterrent effect of fines on senior managers. Responding to the level of fine for 

safety breaches including corporate manslaughter, the Director General of the HSE 

said: 

 
378 Akula, J.L “Business Crime: What to Do When the Law Pursues You”(2010) Massachusetts 
Institute of Technology Management Review 1  
379 Jefferson, M  “Corporate Criminal Liability: The Problem of Sanctions”(2001) Journal Criminal Law  
65(235) 
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“the law was specifying higher penalties for the death of bluebells than 
people380”.  

When it comes to individual liability, the health and safety sanctions, to an extent, 

displace police powers and therefore marginalise corporate crime, contributing to 

the general feeling that deaths and injuries within companies are not crimes or 

products of corporate violence381.   

However, HASAWA, 1974 makes little provision for imprisonment of an 

individual382, prompting the view that the impact of the CMCHA 2007 on individual 

managers would have been greater where there was no overlap with the HASAWA, 

1974. Contrast this with transport accidents which are within the scope of the 

Road Traffic Act, which focus on liability of drivers and provide limited prosecution 

of the organisation that employs the driver and owns the vehicle383.  

The court can also order disqualification of a convicted senior manager. The 

purpose of the Company Director Disqualification Act, 1986 (CDDA) is the 

protection of the public, and this is achieved through means of prohibitory 

remedial action, by anticipating deterrent effect on further misconduct and by 

 
380Health and Safety Information Bulletin 21(1991) 491 Industrial Relations Review Report cited in 
Clarkson , C.W , H.M  Keating &  Cunningham, C.R “Clarkson and Keating Criminal Law: Text and 
Materials” (London: Sweet & Maxwell 2007) at page 248 
381 Clarkson , C.W , H.M  Keating &  Cunningham, C.R “Clarkson and Keating Criminal Law: Text and 
Materials” (London: Sweet & Maxwell 2007) at page 248 
382 The only circumstances in which a prison sentence can be imposed relate to offences listed in 
section 33(4). These include a licencing offence, failing to comply with asbestos regulations, failure 
to comply with prohibition notice or mishandling of explosives. Manslaughter is, however, not one 
of the offences. Any of the listed offences creates risk to health but most recent statistics show that 
only 11 senior managers have been sent to prison since 1996. The only time individuals have been 
sent to prison is when they were convicted of gross negligence manslaughter. 
383 However, the company might also be prosecuted for failure to maintain a safe system of work 
contrary to HASAWA, 1974 section 2. 
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encouraging higher standards of honesty and diligence in corporate management 

from those who are unfit to be entrusted with the management of the company384. 

However, the disqualification orders are rarely used by the courts385 and it is worth 

noting is that application of the CDDA will only follow a successful prosecution 

under HASAWA s 37(1) which is elusive as discussed in this and subsequent 

chapters.   

In the UK, the offence of manslaughter attracts a discretionary prison sentence, 

prompting a perception that a disqualification order for a senior manager who will 

have contributed to corporate killing is merely a slap on the wrist386. Most 

executives will be approaching retirement age, and therefore any disqualification 

will not result in substantial loss of future earnings and they are not more likely to 

look for similar employment after disqualification.   

Since the promulgation of the CDDA in 1986, only eight directors were disqualified 

for health and safety offences387. The effectiveness of a disqualification order as a 

restraint is very unclear as section 2 of the CDDA does not preclude a disqualified 

senior manager from being re-employed by a company from which he will have 

been disqualified as a “low highly” paid employee, or to do work for the same 

company as a consultant388. 

 
384 Hicks, A “Director’s Disqualification: Can it Deliver? “(2001) Journal of Business Law 433 .This 
was upheld in Blackspur Group Plc. [1998] 1 BCLC 676. The CDDA section 2 is also capable of 
application to health and safety issues( see Ed “ The Corporate Manslaughter and Corporate 
Homicide Act,2007: Editorial “(2007) Criminal  Law Review  749) 
385 ibid 
386 ibid 
387 Health and Safety Executive Report 2001 
388 op cit  
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3.7. Concluding comments and some views for further law reforms  

3.7.1. Conclusions 

The conclusions reached in chapter two and three are that moral beings have a 

crucial role in determining corporate ethical conduct, and that the source of 

corporate disasters are traceable to acts or omissions by senior management. 

When the legislature debated secondary criminal liability, they were faced with an 

ethical dilemma based on the inseparability of senior managers from the company, 

given that for one to be a secondary party, one generally ought to be separate 

from the principal389. That complex relationship between senior managers and the 

company formed the basis for a partnership thesis between the shareholders in the 

form of a company and a senior manager. The derived partnership thesis 

establishes a firm basis for joint criminal liability for corporate offences, including 

manslaughter. 

The new offence that reformed the common law identification doctrine makes it 

possible for companies to be liable and pay unlimited fines upon conviction. 

However, this is viewed as nothing new as, before the new offence, companies 

could still be prosecuted and pay unlimited fines390. There is a view that the new 

offence could have been more radical if senior managers were also prosecuted391 

as they uphold and apply morality that informs corporate ethical compliance. 

 
389 Morris v Tollman [1923] 1 KB 166 
390 Transco was fined £15,000,000 after four people died from a gas explosion in 2005.Railways was 
also fined £250,000 after the Clapham Junction disaster which killed 35 and injured many., Balfour 
Beatty was fined £10,000,000 and Rail Track £3,000,000 .  These prosecutions were for breach of the 
Health and Safety Legislation 
391 Submitted evidence to the Joint Committees of Home Affairs and Works and Pensions enquiry 
pointed out that lack of punitive sanctions against individuals  under the draft Bill would provide an 
insufficient deterrent and would be unsatisfactory for those who wish to see justice delivered for the 
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The HASAWA, 1974, under which the senior managers are sanctioned for safety 

breaches including corporate manslaughter, is perceived as too lenient for the 

seriousness of manslaughter392. It has been speculated that the complex definition 

of the offence and the overlap with the HASAWA, 1974 will make the likely 

prosecutions under the CMCHA, 2007 elusive. If the likely prosecutions would be 

problematic, the State would have failed to supply ethical standards that would 

safeguard employees and the general public against tainted safety practice. 

Senior management failure, which is the litmus test for corporate fault under the 

new offence, acknowledges the moral and legal duty that senior managers have in 

determining and maintaining corporate safety. Since the senior managers are 

central to the definition and commission of the offence, the chapter concludes 

that it would be unethical for the statutory regulation and accompanying sanctions 

to absolve senior managers from liability for an offence that they are responsible 

for, through negligence. 

The fact that senior management failure or unethical conduct has to be proved for 

corporate fault is where the common law identification principle still lives on. For 

example, how will the individuals be identified for prosecution under the HASAWA, 

1974 section 37(1)? Will the Health and Safety Manager be responsible for going to 

prison for the health and safety breaches, or manslaughter? Since corporate policy-

 
families of the victims( see House of Commons: Joint Committees of Home Affairs and Works and 
Pensions: Draft Corporate Manslaughter Bill: First Joint Report of session 2005-06: Volume 1: Report 
at page 81) 
392  The Criminal Justice Act (‘CJA’) 2003 s.164(2) states that the amount of any fine must, in the 
opinion of the court, reflect the seriousness of the offence; the provisions of this important statute 
that regulates punishment and sentencing under English law seem to have been conveniently 
avoided to give way to corporate lobbying by using lenient health and safety statute to sanction 
senior managers for corporate manslaughter 
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making is a collective function of senior management, should all senior managers 

be prosecuted or disqualified for the offence? If there are problems in identifying 

individuals, will the company be absolved from liability despite death having 

occurred? Some of these questions have prompted comments that the absence of 

secondary criminal liability under the CMCHA 2007 is a potential legislative trouble 

spot and remains the unfinished business of the CMCHA, 2007393. These questions 

are resolved in chapters seven and eight. 

3.7.2. Moral and ethical underpinnings for further reforms 

Based on the findings and conclusions so far, the argument advanced by the thesis 

would be for individual criminal liability based on some of the following reasons: 

a) Senior managers determine corporate safety behaviour 

Chapter two noted that since companies are artificial legal constructs, corporate 

liability is derivative as only natural moral beings act in the capacity of the 

company. Of those natural beings, senior managers are the agents of the 

company394 and have a legal duty to carry out suitable and sufficient risk 

assessments for their undertakings395. Chapter two also concluded that due to 

guidance control power that the senior managers have, they can lead the company 

in any direction of their choice, ethical or unethical. It is therefore unethical for 

the senior managers’ responsibilities to be unmatched by adequate forms of 

criminal liability if death occurs from corporate actions for which they are 

responsible. The HSE has long recognised the crucial role of senior managers in 

 
393 Harris, J: The Corporate Manslaughter and Corporate Homicide Act, 2007: Unfinished Business 
(2007) Company Lawyer 321. 
394 UK Companies Act, 2006  at section 39 
395 Health and Safety: Management of Health and Safety at Work Regulations of 1999 S.I 3542 
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organisational safety when they cited “poor management and ignorance of good 

practices as primary reasons for health and safety failures in the UK396, and also 

emphasised the importance of proactivity on the part of senior managers to ensure 

a safe system culture in organisations when they noted that397: 

“senior management commitment is crucial to a positive health and safety 
culture. It is indicated by the proportion of resources (time, money, and 
people) and the support allocated to health and safety management and by 
the status given to health and safety” 

The nuclear power industry also emphasises that senior managers should always 

reflect on health and safety in the workplace when they note that398: 

“on a personal basis, managers at the most senior level demonstrate their 
commitment by their attention to regular review of the process that bear 
on nuclear safety, by taking direct interest in the more significant 
questions of nuclear safety or product quality as they arise, and by 
frequent citation of the importance of safety and quality in 
communications to staff” 

Although some of the disaster cases discussed below are not related to the nuclear 

industry, the principles are the same. In both the Herald of Free Enterprise and 

Piper Alpha disasters, the enquiry reports were highly critical of the role of senior 

management in safety issues; there was no leadership given to staff, resulting in 

communication failures that were cited as contributory factors to the disasters. 

The above clause from the nuclear industry clearly recognises the guidance control 

power of senior managers as it places emphasis on allocation of resources which 

 
396 Health and Safety Commission Report, 2000 at page 19 cited from O’Dea & Flin, R “The Role of 
Managerial Leadership in Determining Workplace Safety Outcomes” (London: HSE Books 2003)  at 
page 15 
397 Health and Safety Executive “The Costs to Britain of Workplace Accidents and Work Related Ill- 
Health in 1995/1996” (Sadbury HSE Books) cited from Health and Safety Commission Report, 2000 at 
page 19 cited from O’Dea & Flin, R “The Role of managerial Leadership in Determining Workplace 
Safety Outcomes” (London: HSE Books 2003)  at page 15 
398 IAEA “ Examples of Safety Culture Practices: Safety Report Series”(Vienna: International Atomic 
Energy Authority  1997) at page 10 
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flies in the face of the ‘profitability before safety’ corporate mind-set that is 

entrenched in senior managers as their bonuses are based on corporate 

performance. Related to that might be lack of information and communication on 

safety as the senior managers would perhaps risk being embarrassed by employees 

who might cite under-resourcing as a negative factor which has a direct effect on 

corporate profitability, which senior managers are determined to safeguard. 

There is, however, little evidence to support these exhortations on senior 

management’s involvement in health and safety in the workplace as disaster 

enquiry reports selected for discussion below seem to suggest.  It is therefore 

debatable if a criminalisation model for culpable senior managers would influence 

the senior management safety culture. 

The diagram in Table 3 illustrates the ideal organisational arrangements for better 

safety outcomes:   

Table 3: Holistic Model of Leadership Factors influencing Safety outcomes  

 

Adapted from O’Dea & Flin, R “The Role of managerial Leadership in Determining 

Workplace Safety Outcomes” (London: HSE Books 2003) at page 54 

It can be concluded from the table that senior management has a huge influence 

on health and safety decisions, and therefore determines the corporate safety 

outcomes. 
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b) Some immoral decisions by senior management that resulted in calculated 
corporate killing 
      

 Although the General Motors case is outside the English Law, the facts of the case 

are telling on how senior managers’ immoral decisions can inform corporate 

ethical conduct. 

There have been deaths arising from fuel-fed fires399 due to fuel tank bursts after 

collision. Evidence showed that General Motors Management were fully aware of 

the risks when they designed the Malibu vehicle. Senior management tasked one of 

their engineers to analyse fuel-fed fires in General Motor vehicles and to advise on 

cost implications. In the engineer’s report, the following mathematical model was 

devised for, offered to and accepted by senior management: 

 

                             500 deaths x $200,000 per death = $2.40 

                          41,000,000 automobiles 

A figure of 500 represented the average deaths per year and the amount paid in 

damages on average was $200,000. General Motors had 41,000,000 vehicles on the 

highways in the United States. The cost per automobile of leaving the situation as 

it was if not recalled for inspection is $2.40 and if the company was to ensure fuel 

tanks would not explode after collision, the cost came to $8.59. The company did 

not implement the expensive option thereby saving $6.19($8.59-$2.40) per 

automobile, and therefore were prepared to run the risk of people dying in fuel-

fed fires in the event of collision. General Motors were fined compensatory 

 
399 Kansas Injury Board (16/09/2009): Burned Alive: What you need to know about fuel fed fire 
defects (see http://www.kansascity.injuryboard.com/ ….what-you-need-to-know …..United States   

http://www.kansascity.injuryboard.com/
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damages of $107,000,000 and punitive damages of $1.2billion400. As is expected, 

nothing was done to senior management who devised the cost-saving strategy that 

resulted in the deaths of innocent customers and the accompanying legal suit. It 

can be speculated that the cost of damages were passed to the market through 

increased prices on the General Motors vehicles. 

It is believed that senior managers at General Motors would rethink the effect of 

their decision if they knew they would be criminally liable for the outcome. 

c) Robust sanctions against culpable senior managers would be a deterrent 

 The case of Southern Water involved pollution through sewerage discharge into 

the controlled waters of the Langstone Harbour in Portsmouth401. The company 

was fined £50,000 for 36 breaches and was being investigated for another breach 

in 2011. The company indicated that it would rectify the problem by 2015. 

Although this is not a corporate manslaughter case, the risk to health from the 

discharge is imminent. In 1998, 167 workers were killed after the Alpha Piper gas 

explosion. The company had been made aware of defects in its operating 

procedures after the death of a rigger in 1987 but no action was taken to remedy 

the situation402. The repeat offending by the company demonstrates that non-

compliance could have been more profitable. 

The outcome would be different if senior managers of the two companies were 

made individually liable as this would make them push for a speedy resolution to 

 
400 Anderson v General Motors: No .97-3388(D.C no. 96-CV-2090) Kansas 
401Calls for Action over Southern Water’s sewage pollution of Langstone Harbour at  
 www.portsmouth.co.uk  › News › Local › East Hampshire viewed 15/02/2012 
402 Bergman, D “The Case for Corporate Responsibility- Corporate Violence and the Criminal Justice 
System” (2000) Disaster Action. 

http://www.portsmouth.co.uk/
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news&rct=j&sa=X&ei=cQc9T83rLNTm8QPPmsmuCA&sqi=2&ved=0CDQQ6QUoADAA&q=southern+water+pollution+of+langtone+habour+jobs&usg=AFQjCNGL_m0d-97pW3ihmgqWmUNWMbU4Nw
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news/local&rct=j&sa=X&ei=cQc9T83rLNTm8QPPmsmuCA&sqi=2&ved=0CDUQ6QUoATAA&q=southern+water+pollution+of+langtone+habour+jobs&usg=AFQjCNFU-_AypXLFcktE4pPo4aTrXpCKqg
http://www.google.co.uk/url?url=http://www.portsmouth.co.uk/news/local/east-hampshire&rct=j&sa=X&ei=cQc9T83rLNTm8QPPmsmuCA&sqi=2&ved=0CDYQ6QUoAjAA&q=southern+water+pollution+of+langtone+habour+jobs&usg=AFQjCNHYBRm7j1IbsJGHkQtikYPP6Smh7Q
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the problem to escape prison; or they may choose to resign or whistle blow if there 

was no support from the other senior managers or the Board.    

In public opinion polls of the UK-wide MORI that was commissioned by the 

Transport and General Workers Union in 2003, a total of 65% of respondents agreed 

to the need for individual criminal liability for senior managers403. Senior lawyers 

were also of the view that prosecutions of senior managers under common law 

gross negligence manslaughter is likely to be low as Crown Prosecution Services 

would prosecute for corporate manslaughter which is relatively easier404. There is 

also a rejection of pure individual or enterprise liability as corporate crime control 

strategies leaving a mixture of enterprise and agent liability ideal405, which is the 

view adopted by the thesis. 

d) Illustration of corporate profitability before safety mind set and gross 

negligence by senior managers 

The ‘profitability before safety corporate mind-set’  is a factor that determines 

the senior manager’s moral compass, as award of bonuses based on corporate 

profits can lead to tainted morality which translates to complicity if decisions 

taken by senior management result in a fatal disaster.  As discussed in this 

chapter, Business generally views ethical compliance as an expensive business and 

to that end senior managers would devise ideas that would reduce operational 

costs to raise profits upon which their bonuses are based. As illustrated by major 

corporate disasters, most cost-control strategies view the maintenance budget as a 

 
403 Whyte, D ”The fatal flaws in the English Corporate Manslaughter Bill”(2005) Employment Law 
Bulletin 4: 6-7 
404 ibid 
405 Stone, C.D “ The Place of Enterprise Liability in the Control of Corporate Conduct”(1980) 90 Yale 
law Journal, 1-77 
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soft target despite the fact that lack of maintenance, upgrading of technology and 

systems, and staff training do have a knock-on effect on corporate safety as 

illustrated by the major disasters in the recent past.  

BP Oil disasters406   

Reports show that the culture under the leadership of Lord Browne was that there 

were endless cost-cutting actions and management changes. That focused on the 

cheap part of safety at the expense of investing in and maintaining facilities. 

Experienced engineers were dismissed and outsourcing of consultants was 

preferred as a cheap option resulting in inadequate supervision of staff and 

contractors. Under Lord Browne, there was then lack of accountability, and a 

culture of intimidation was rife. 

In March 2004 an ultraformer unit explosion resulted in 14 health and safety 

violations; in one of these an employee fell to his death in a tank and another one 

was burnt to death. In March 2005, multiple maintenance failures caused an 

explosion that killed 15 employees and caused 200 life-changing injuries. In March 

2006, the BP Prudhoe Bay pipeline ruptured leaking 4,800 barrels a day. All these 

incidents were due to heavy cost-cutting that forced the company to forgo 

standard maintenance.  

That was time for BP senior management to reflect on the past and remedy the 

situation407 but it seems the profit motive continued to prevail. In April 2010, the 

 
406 Root Causes/Failures That Caused the Macondo Well Explosion at http://wwwerm-
strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater Horinon-2.pdf retrieved on 
22/06/2012. 
407 That was contrary to a wise saying by Edmund Burke that “Those who don’t know history are 
destined to repeat it”; by George Santayana who remarked that “ Those who cannot remember the 

http://wwwerm-strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater%20Horinon-2.pdf
http://wwwerm-strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater%20Horinon-2.pdf


132 

 

Macondo well exploded killing 11 workers, and spilling 4.9 billion barrels into the 

Gulf of Mexico with huge implications to the environment408. The causes of the BP 

string of disasters that are attributable to deep budgetary cuts affecting 

experienced staff, lack of staff training and poor communication and non-existent 

regular maintenance are all under the responsibility of senior managers, who 

would think differently if prosecuted individually for action or inaction that results 

in harm.   

i) Bhopal Chemical Disaster   

Issues relating to negligence and profitability were central to the Bhopal disaster. 

In order to be competitive, in 1984, senior management decided to manufacture 

the highly inflammable MIC-based inputs rather than buying from established 

suppliers. That way they would be profitable by having competitive prices against 

other small businesses409 that were posing fierce competition. 

The accident began when water entered the MIC storage tanks and triggered a 

violent exothermic chain reaction. This was due to gross negligence as water and 

MIC were always kept separate: but on this occasion, the metal barriers known as 

the ship blinds were not inserted.410 The tanks’ pressure systems had also been 

reported defective earlier that year but management ignored the warnings.  Also if 

 
past are condemned to repeat it” and a biblical quote from Ecclesiastes 1:9 which reads “what has 
been , will be again, what has been done, will be done again; there is nothing new under the sun” 
cited from Root Causes/ failures That Caused the Macondo Well Explosion at http://wwwerm-
strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater Horinon-2.pdf retrieved 
22/06/2012. 
408 Obama Oil Spill Commission’s Final Report Blames Disaster on Cost Cutting By BP and Partners 
available at http://www.telegraph.co.uk/finacne /newsbysector/energy/oilandgas/8....   ..retrieved 
on 22/06/2012 
409 Mitchell, J.K “The Long Road To Recovery: Community Responses To Industrial Disasters”  (New 
York: United Nations University Press 2003) at page 125 
410 ibid 

http://wwwerm-strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater%20Horinon-2.pdf
http://wwwerm-strtaegies.com/blog/wp-content/uploads/2011/08/PRIMADeepwater%20Horinon-2.pdf
http://www.telegraph.co.uk/finacne%20/newsbysector/energy/oilandgas/8....%20%20%20..retrieved


133 

 

there had been coolants in the storage tanks, as a requirement, the explosion 

would have been averted. After the explosion, four safety devices that were meant 

to keep toxic gasses from escaping into the atmosphere again failed to function411.  

This was all due to lack of maintenance in line with the cost cutting strategies. 

Between 200,000- and 450,000 local people were exposed to the fumes; some 

60,000 were seriously affected; more than 20,000 were permanently injured, and 

at least 3,500 people may have died as an immediate result of the tragedy412.  

Further, 7000 animals also perished in the disaster and the on-going effects of the 

gas leak are yet to be assessed413. 

The following factors are cited414 as causes for the accident and within the senior 

management’s capability to deal with.  

a) “defective plant design as it was inappropriately sited, 
b) MIC tanks poorly maintained in line with the cost cutting strategy, 
c) failure of safety devices due to lack of maintenance,  
d) general lack of investment in the plant, 
e) cut -back in experienced personnel to again reduce costs.” 

Most of the above factors to an extent manifest gross negligence by senior 

management as the accident was preventable through positive acts. 

 

 

 
411 ibid 
412 Pearce, F & Tombs, S “ Toxic Capitalism: Corporate Crime and The Chemical Industry” 
(Dartmouth: Ashgate Publishing 1998) at page 197 
413 ibid 
414 ibid at page 124 
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ii) The Hatfield rail accident 2000415  

The derailment of a high speed train at Hatfield led to the death of four 

passengers and injuries to many. The accident was due to disintegration of a 

section of the railway line owing to inadequate inspection and maintenance. The 

maintenance contractor Balfour Beatty and the operator of the infrastructure Rail 

Track were charged with various offences under the HASAWA, 1974, and were 

fined £10 million and £3.5 million respectively. At the individual level, five 

executives were cleared of breaking the health and safety legislation and charges 

were dropped. In a statement, Balfour Beatty reiterated that: 

‘The accident was a systemic failure of the industry as a whole’ 

The disaster followed a lack of maintenance after an economic decision taken 

some years earlier by Rail Track, the privatised owner, to drastically reduce 

maintenance staff thereby affecting in-house knowledge which was effectively 

diluted as the work was contracted out to less experienced contractors. These 

measures were solely to improve financial performance and profitability of Rail 

Track. 

It is noted that, given the obvious dangers inherent in corporate activities, the 

question of how to appraise and best control egregious corporate conduct was long 

overdue. The criminal law is not only a code designed to prohibit unacceptable 

activity but also an agent for social change and the law has a major part to play in 

ensuring that the beneficence of the corporation as a vehicle for creation of 

wealth is exploited to the full while the corresponding harm from its activities is 
 

415Whittingham, R.B(2008) Preventing Corporate Accidents: An Ethical Approach: London: Elsevier at 
page 55 
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kept to a minimum416. As foreseen by the CMCHA, 2007, the way to achieve safety 

in organisations was to have unlimited corporate fines for aggravated breach of 

safety. 

The foregoing views underline that breach of corporate ethics is mostly done 

through immoral behaviour, which is the responsibility for the senior management.  

iii) The Herald of the Free Enterprise 

“my first responsibility is to the shareholders of P & O and profit is what it 
is all about417” Jeffrey Sterling, P & O chairman 

“the competition is so intense that the crewmen are prepared to ignore any 
rule just as long as the ferry gets out of the port in time418”, commented 
the National Union of Seamen at the time of the Zeebruggee disaster 

The above quotes evidence that companies tend to implement the PPP principle 

often cited by writers on corporate social responsibility who believe that 

companies put Profit first before they Plan for People or customers. Crainner419 

sees the short-term profitability goal as fraught with danger as it can prompt 

corporate demise through loss of corporate reputation after causing the loss of 

innocent lives.  

The Herald of Free Enterprise plied the British Channel ports and seas of   

continental Europe. The vessel had on that fateful day, a total of 459 passengers 

and 80 crew members on what would have been a routine crossing trip from the 

 
416 Mays, R” The Criminal Liability of Corporations and Scots Law: Learning the Lessons of Anglo 
American Jurisprudence” (2000) Edinburgh Law Review 46 
417 Crainner, S “ Zeebruggee: Learning From The Disaster” (Avon: Book Craft limited 1993) at page 24 
418 The Financial Times , 10 march 1987 cited from Crainner, S “ Zeebruggee: Learning From The 
Disaster” (Avon: Book Craft limited 1993) at page 24 
419 op cit at page 19 
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Belgian port of Zeebruggee to Dover420. However, unknown to the officers on the 

bridge, the bow doors were not closed before departure421 and the assistant bosun 

whose job it was to shut the doors thought someone else had done it422. After 15 to 

20 knots, the waves were of such a height as to flood the car deck by entering 

through the open bow doors, causing the ship to list to port and finally to roll over 

onto a sand bank close to the entrance of the harbour423. The speed at which that 

occurred (20 minutes) gave no time for announcements to passengers who were 

left to their own devices to abandon the sinking ship424. It was apparently known 

that such roll on roll off (RORO) ferries of that design were susceptible to sinking 

whenever there were few inches of water on the deck425. Five years before the 

Free Enterprise disaster, the same company lost its ferry, the European Gateway 

that capsized in four minutes after a collision, killing six people. A total of 193 

people tragically lost their lives in the Herald of Free Enterprise tragedy. The 

report of the Europe Gateway disaster revealed that some of the malpractice that 

compromised safety was for commercial interests based on the following426: 

“a) the ship’s draught is not read before sailing and the draught entered 
into the official log book was incorrect, 

b) it is not standard practice to inform the master of his passenger 
figures before sailing, 

    c)  the tonnage of cargo is not declared to the master before sailing 

     d) full speed is maintained even in dense fog” 

 
420 Whittingham R.B “ Preventing Corporate Accidents: An Ethical Approach”(London: Elsevier 2008) 
at page 290 
421 ibid 
422 Crainner, S “ Zeebruggee: Learning From The Disaster” (Avon: Book Craft limited 1993) at page 13 
423 op cit 
424 op cit at page 11 
425 op cit  
426Crainner, S “ Zeebruggee: Learning From The Disaster” (Avon: Book Craft limited 1993) at page 38 
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Some of the above were also established in the Sheen report indicating that there 

were no lessons learnt by management from the previous disaster. 

Following the Herald of Free Enterprise disaster, a commission of enquiry was set 

up to investigate the disaster, and it was established that the immediate cause of 

the accident was that the assistant Bosun who was charged with the closing of the 

bow doors was asleep427 on his cabin at the time, which prompted the enquiry to 

focus on the work practices within the company.    The examination of the work 

practices revealed that428: 

• “the ship’s captain was under considerable pressure to depart the 
berth immediately following the loading of vehicles and passengers. 
The company had a preoccupation with keeping to time, ensuring 
that it outstripped or at least matched its rivals in that respect. This 
was a long standing concern, 

• The design of the RORO was meant to reduce turnaround time to the 
minimum possible. By 1953, it took two and half hours for a small 
ferry with a stern door to unload and reload. By 1962 a drive through 
ferry carrying 850 and 120 cars would take one and half hours. In the 
year of the tragedy, 1350 passengers and 350 cars would be loaded in 
one hour. This meant more profit,  

• There was no means of detecting from the bridge of the ship, 
whether the bow doors were open or closed, the position of the bow 
doors were not visible from the bridge. Instead, it was found that an 
informal but dangerous system had been adopted where by a captain 
operated on the simple assumption that if he heard nothing from the 
assistant bosun, then he would assume the bow doors had been 
closed. The result was that on that occasion, the captain ordered the 
ship to sea with bow doors open, 

• There was also a failure to measure the ship’s draught before sailing 
and the draught entered into the ship’s log book was in error. It was 
not noticed that the ferry was low in the water at the bow and this 
had an effect on the amount of water entering through the bow 
doors, 

 
427 Each crew member was on board for 24hrs and be offshore for 48hrs. the long hours meant that 
the staff would sleep or relax for parts of their time on board( see Crainner, S “ Zeebruggee: Learning 
From The Disaster” (Avon: Book Craft limited 1993) at page 10 
428 Whittingham R.B “ Preventing Corporate Accidents: An Ethical Approach”(London: Elsevier 2008) 
at page 290 
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• The capacity of the ballast pumps which were used to level the ship 
took so long to empty the tanks that the ship would be well out to 
sea before it could get back on an even keel.” 

During the enquiry, management and the company’s organisational arrangements 

came under scrutiny and were shown as the root cause of the accident. Those root 

cause problems extended up to the corporate level affecting the board of 

directors, and one such problem was the lack of communication between the 

masters of the ship and the top level managers on shore. The communication 

tended to be one way - and that was upwards429. The masters had previously 

voiced concern over various safety issues; these concerns were recorded in 

numerous memorandums but were constantly ignored by the onshore senior 

management who viewed requests for safety improvements as unjustifiable 

expenditure and as criticism of the company430.   There was therefore a stand-off 

between the offshore and onshore management which subsequently resulted in the 

latter adopting a defensive stance combined with their refusal to take remedial 

measures, and also further resulted in no face-to-face meetings being held. That 

state of affairs left safety issues unattended to. Although the onshore management 

kept raising issues, one of the offshore senior managers remarked that if the ship’s 

management thought there was a real problem, they would have come and banged 

on his table for him to take action, not simply write him a memo!431 Because of 

this, the Sheen Inquiry Report432 noted that from top down, the body corporate 

was infected with the disease of sloppiness…as it revealed a staggering 

 
429 Crainner, S “ Zeebruggee: Learning From The Disaster” (Avon: Book Craft limited 1993) at pages 
76-80 
430 ibid  
431 Whittingham R.B “ Preventing Corporate Accidents: An Ethical Approach”(London: Elsevier 2008) 
at page 290 
432 Mr Justice Sheen “ The Merchant Shipping Act 1984: MV Herald of the Free Enterprise Report of 
the Court No. 8074”(London: HMSO 1987) 
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complacency. Right up to the point of enquiry, the chairman of the Board was 

convinced that the disaster was due to a simple error by the assistant bosun. Based 

on evidence given, the court was not inspired that the senior management had 

skills in managing of the company. 

The Sheen Report enquiry report had the following summary findings433: 

“…in full investigation into the circumstances of the disaster leads 
inexorably to the conclusion that the underlying or cardinal faults lay high 
up in the company. The Board of directors did not appreciate their 
responsibility for the safe management of their ship. They did not apply 
themselves to the question: what orders should we give for the safety of 
our ships? They did not have any comprehension of what their duties were. 
There also seem to have been lack of thought on how the Dover-Zeebruggee 
route ought to have been run…” 

The Herald of Free Enterprise Family Association concurred with the Sheen Report 

by noting that434: 

“sloppiness at the top leads to sloppiness down the line. If safety is not an 
issue at the board level, it is generally seen as unimportant at the 
operational level. The responsibility of the board of directors is to 
establish policy, to put in place the right organisation and to review what is 
happening to ensure its policies are being properly implemented. In 
management terms, it is not adequate to say I did not know, therefore I 
cannot be held accountable” 

Responsibility for safety which is the remit of senior management lies in the 

selection, training and motivation of personnel, in the equipment they are given, 

in the design of systems, and most importantly in the creation of a working 

environment where human errors became less likely. Instead, in the case of The  

Herald of Free Enterprise there do not seem to have been any policies and 

procedures in place; employees were not sure of their job roles and the assistant 

 
433 op cit at page 292 
434 Crainner, S “ Zeebruggee: Learning From The Disaster” (Avon: Book Craft limited 1993) at page 48 
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bosun thought someone had shut the bow door; there was no one who had overall 

responsibility for health and safety.  

The case illustrates both a profit before safety mind-set and evidence of gross 

negligence at senior management level as they took maintenance of the ship as 

unjustifiable expense, and there was gross negligence given that the offshore 

senior management failed to formulate policies and procedures that would have 

made the ship safe and failed to listen to the safety concerns of the onshore ship 

management; otherwise the disaster could have been avoided.  

v. The Piper Alpha disaster 

The Piper Alpha disaster claimed 167 lives and that death toll has been the highest 

in the history of offshore operations435. Thirty of the bodies remain missing, as 

evidenced by a grotesque footnote to a story on the Piper Alpha disaster report 

noted by one newspaper that: 

“30 corpses have still not been recovered from the wreckage of the Piper 
Alpha under the North Sea because the oil company thinks it will be too 
expensive to retrieve them436” 

The Piper Alpha disaster began with a routine maintenance procedure437. On the 

morning of the 6th of July, a backup propane condensate pump in the processing 

area needed to have its pressure safety valve checked and the work could not be 

 
435 The Hon Lord Cullen “The Public Enquiry into the Piper Alpha Disaster: Volume One” ( London: 
HMSO) at page 7 
436 Slapper, G” Corporate Manslaughter: An Examination of the Determinants of the Prosecutorial 
Policy”(1993) Social and Legal Studies, 2(4): 423-443 
437 Piper Alpha Accident available at 
http://www.smd.qmu.ac.uk/risk/yearone/casestudies/piperalpha.html retrieved on 20/02/2013 

http://www.smd.qmu.ac.uk/risk/yearone/casestudies/piperalpha.html
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completed by end of shift and the workers asked for and got permission to leave 

the work until the next day, and the pump was only sealed with a plate438. 

Later that evening during the next work shift, the primary condensate pump 

failed; neither of those present was aware that a vital part of the machine had 

been removed and they decided to start the backup pump. Gas products escaped 

from the hole left by the valve439 and an explosion followed, destroying firewalls. 

The fire burnt out of control and the deluge system that was designed to spray 

water on the fire was never activated because it was turned off440. Before the first 

explosion, gas alarms were received in the main control room but due to design 

error, the location could not be pinpointed. 

The Cullen enquiry441 identified a number of human and design errors that 

contributed to the disaster: 

• “Deficient analysis of hazards. If the permit to work system that 
emphasised on communication maintenance hazards to the next shift were 
followed, this would have passed information on real hazards at the point 
in time. There was no training on safety from what can be inferred from 
the Cullen Report. If such training was available, this could have helped 
staff in awareness of hazards and reporting of such hazards. This is clearly 
a senior management responsibility to ensure this happens.  

• Deficiencies in the permit to work system; the pump had been turned off 
but no communication was passed on to the next shift which was a failure 
in the permit to work system that was not supported by effective verbal 
and written communication and this was the critical factor that led to the 
disaster. The permit to work system was paperwork that was meant to 
facilitate flow of information between all those affected by maintenance 
work done on the platform but this was too relaxed otherwise the accident 
would not have happened. The issue of communication was also a factor in 
the disaster of the Herald for Free Enterprise discussed above and has been 

 
438 ibid 
439 ibid 
440 ibid 
441 The Hon Lord Cullen “ The Public Enquiry into the Piper Alpha Disaster: Volume one” ( London: 
HMSO) 
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properly cited as the key responsibility of the senior management to ensure 
this happened. 

• Inadequate training in the use of permits and emergency response 
procedures. As discussed in Herald of the Free Enterprise disaster staff 
training was not given priority as there was no evidence of it. It is in the 
interest of the company through the senior managers to ensure a safe 
system of work and that employees know what to do in the event of an 
accident. In the Piper Alpha disaster enquiry, the findings were that this 
was not given adequate attention. 

• Lack of chain of command and lack of any communication to the platform 
crew. This finding reinforces the points discussed above’ where there is no 
chain of command, there is bound to be confusion. This could have been 
addressed by effective communication and reporting and training on what 
to do in case of emergency.  

• The continued pumping of gas and oil by the Tartan and Claymore 
platforms that were linked to the Piper Alpha platform was not shut down 
due to perceived lack of authority even though the personnel could see the 
Piper Alpha burning. This is what happens when employees have no training 
on disaster or emergency response. This Piper Alpha scenario evidences one 
way communication as discussed in Herald for Free Enterprises   above. 
Employees could have acted differently if they were told that in case of 
emergency, shut off the gas and oil pumping which was not the case. 

• The control room monitoring was not visible and the operator could not tell 
the location of the fire and there were also numerous non critical alarms 
that made the operator to ignore some of the alarms. The location of the 
valve that was source of the disaster was out of reach of the night shift 
workers and also all routes to life boats were blocked by smoke. All these 
design factors required input from senior management; the control room 
which is the first alert point needed to be redesigned so that those in the 
control room could raise alarm when necessary and be able to direct rescue 
effort to the right location. Location of the critical equipment like the 
safety valves needed to be at the arm’s length whenever needed and 
management was supposed to make this happen. If a risk analysis had been 
done, alternative safe routes to the life boats could have been devised for 
such an emergency”.    

The Piper Alpha disaster case highlights a situation of gross negligence by senior 

management; and that the disaster could have been avoided through positive acts 

by senior management.  

vi. The Flixborough Disaster 

On the 1st of June 1974, the Flixborough Works of Nypro (UK) Limited were 

virtually demolished by an explosion of war-like dimensions resulting in 28 deaths 
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and 36 of the employees sustaining injuries442 as well as a further 53 who were 

offsite at the time. The blast was detected by scientists at Leicester University, 

about 250 km away, who later estimated the blast to be equivalent to 45 tonnes of 

TNT443. Property damage extended over a wider area affecting 1821 houses and 

167 shops. 

Two days after the disaster, the local Member of Parliament told the Commons 

that:444 

“the terms of grief and misery that my constituents have had to suffer and 
are still suffering on the altars of wealth and so called technical 
achievements is too high for a so called civilised society to bear” 

The events leading up to the explosion were that cyclohexane was leaking from 

one of the reactors, which like other reactors was constructed of half inch of iron, 

with one eighth of inch of  stainless steel bonded to it. The investigation of the 

leak revealed a vertical crack on the outer layer of the steel and the cyclohexane 

was leaking from this crack, clearly indicating as it did that the inner layer was 

also broken. The management on duty agreed to shut down the plant immediately, 

depressurise it to cool down for a thorough investigation to be carried out on all 

the reactors445. 

The following day, the plant manager inspected the crack and discovered that it 

extended for some six feet; since this was serious, a meeting followed to decide 

what was to be done.  The meeting decided that the faulty reactor be removed 

 
442 Department of Employment “The Flixborough Disaster: Report of the Court of Enquiry”( London: 
HMSO) at page 1 
443 Flixborough: The Price of Nylon available at 
http://www.healthandsafetyatwork.com/hsw/flixborough-price-of-nylon viewed on 3/03/2013 
444 ibid 
445 Department of Employment “The Flixborough Disaster: Report of the Court of Enquiry”( London: 
HMSO 1975 ) at page 1 

http://www.healthandsafetyatwork.com/hsw/flixborough-price-of-nylon
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from inspection, be isolated and be bypassed; also that the five remaining reactors 

be connected together after which the machines would be started. 

The commission of enquiry into the disaster were concerned about446 : 

“a) the wisdom of bypassing and isolation of a defective reactor without 
finding out the cause of the crack, 

b) failure to strip and inspect the other five reactors to ascertain whether 
any of them exhibited similar faults, although not yet sufficiently 
developed to cause actual leakage,  

c) no one at the meeting appreciated that the bypassing of reactor five and 
connection of reactor four to reactor six would cause any technical 
problems, as they took it as a simple plumbing job and the possible design 
problems and design alternatives were not discussed. Even the fact that the 
inlet and outlet of the bypass pipe were of different levels was not 
appreciated at the meeting. As a result, the disaster was caused by the 
introduction into a well designed and constructed plant of a modification 
which destroyed its integrity, and the immediate lesson learnt was that 
measures were supposed to have been taken to ensure that the integrity of 
the plant was not violated, 

d) the emphasis of the meeting was to get the oxidation process on stream 
again with the possible minimum delay”.  

The Commission of Enquiry was convinced that the desire of the management to 

resume production without delay led to management overlooking the fact that it 

was potentially hazardous to resume production without examining the remaining 

reactors to ascertain the cause of the failure of the fifth reactor. The failure of 

the management to appreciate the fact that bypassing reactor five and connecting 

reactor four to reactor six incurred engineering problems was largely due to the 

same desire, to get production going with minimum delay. Had there been a 

properly qualified works engineer at the meeting, with sufficient status to impose 

his views, he could have insisted that there be no start-up till the other reactors 

had been thoroughly checked and the causes of failure of reactor five ascertained.  

 
446 Ibid at page 8 
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If that had been done, the plant would have been shut for a number of days to 

enable dismantling of the other five reactors to ascertain that they were not 

developing similar problems, and to ascertain the cause of the defects in reactor 

number five. Also, the engineering implications for the decision to bypass reactor 

five and connecting reactor four to reactor six would have been thoroughly 

explored. It is this failure to wait that contributed to the disaster. The constructed 

assembly between reactors four and six was of unknown strength and failed to 

comply with the British Standard and the designer’s guide. 

Some of the significant issues emerging from the Commission of Enquiry Report are 

that: 

a) There was no works engineer in the senior management team 

Given the scale and the technical nature of the operation, a senior works engineer 

was supposed to be part of the team for professional advice on regular and 

planned maintenance.  The Enquiry report rightly notes that no technical details 

were thoroughly discussed before a decision was taken to bypass reactor five and 

to connect reactor four to reactor six, and restart the plant. The insufficient detail 

that was given to the matter was perhaps due to lack of detailed knowledge on 

technical issues from someone with sufficient authority. Based on the cause for the 

leak of the cyclohexane, one could infer that there was no regular maintenance or, 

if there was, it was not thorough enough to detect the technical problems that led 

to the disaster.  
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b) Haste 

The objective of the meeting of senior management to discuss the problem was a 

keen desire to get production back on track without delay. Therefore it was not an 

option for the plant to be closed down for days while proper investigations were 

being carried out. Had profit not been the motive, it is highly likely that the 

disaster would have been averted.  

The issues raised by the Commission of Enquiry Report are no different from those 

in the cases of the Herald of Free Enterprise and the Piper Alpha gas explosion as 

the cause could be traced back to senior management’s failure to ensure a safe 

system of work. The Flixborough Plant could not employ a skilled works engineer 

to oversee the operations of the plant in order to enhance the profitability of the 

plant and, secondly, employee safety was not an issue for the management team 

who met to discuss the solutions to the problem; all they wanted was to ensure the 

plant was back to production with minimum delay, leaving no room for thorough 

investigations. 

Based on the causes of the sampled disasters, which are either attributed to 

immoral decisions, gross negligence or the profitability before safety corporate 

mind-set, an argument may stand that if the senior managers were criminally 

liable as individuals for health and safety breaches including corporate 

manslaughter, most of the deficiencies that led to the disasters could have been 

addressed.   

The next chapter explores how corporate manslaughter was prosecuted under 

common law. 
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CHAPTER FOUR: Prosecution for corporate manslaughter: The common law 

legal response and the reasons for law reforms 

“The contract had a £20,000 a day plus penalty clause for every day it is late and for us to 
introduce health and safety and be rigid could possibly put the contract behind, whereas if 
we break the health and safety legislation and kill the employee, we only pay an average of 
£7,000. It is a big choice for us as a company isn’t it?447” per JCB Scotland Manager 

4.0. Introduction  

This chapter discusses how deaths caused by corporate undertakings448 were 

prosecuted before the new offence of corporate manslaughter was introduced. 

This discussion requires the author to consider the shortcomings of the common 

law that prompted the law reforms and the promulgation of the CMCHA 2007. 

In that section of the chapter, it is noted that the use of the common law 

identification doctrine that was then used by the courts to establish corporate 

fault resulted only in the successful prosecution of small owner-managed 

companies. Prosecution of large and medium companies, however, was effectively 

impossible for reasons that will be explained later. This much will become 

apparent from a discussion of the landmark cases of the P & O European Ferries 

(Dover) Ltd and Great Western Trains disasters. 

The structure of the old law was, in effect, a two tiered system of liability for 

corporate ‘killers’. Whilst small companies could be punished for deaths caused by 

their undertakings, large organisations could seemingly kill with impunity. This 

 
447 ‘In Scotland, JCB pleaded guilty of breaching the health and safety duties that resulted in the 
death of an employee. They were fined only £7,500. This was viewed as a scandal, and one of the 
directors of the company remarked that  (see above quote)(see House of Commons: Home Affairs 
Works and Pensions: Draft Corporate Manslaughter Bill: First Joint Report Session 2005-06 Volume 
1: report. p 70)  
448 This term covers both deaths of company employees in the workplace, but also deaths of 
members of the public killed as a result of the company’s actions 
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prompted the cries for reform that eventually resulted in the new offence of 

corporate manslaughter contained in the CMCHA 2007.     

4.1 Attribution of corporate criminal liability 

 Corporations have existed under the umbrella of common law for centuries, 

although their regulation did not become an issue until the rapid industrialisation 

of the nineteenth century society and the rise of the limited liability company as a 

vehicle for financing the growth in industry449.Then, as now, the central dilemma 

was how to accommodate an artificial entity within the highly individualistic 

structures of the criminal law. 

It has long been established that a company is a separate, distinct legal entity as it 

possesses rights450 and is made subject to duties in much the same way as a natural 

person. Unlike a natural person, however, a company exists as an artificial person 

created and run by human beings to pursue entrepreneurial goals. Although it is 

devoid of human characteristics and with no physical body or will of its own, the 

activities of a company are regulated and protected by the criminal law451. The 

issue is however that a company has no mind with which to form mens rea 

necessary for a criminal offence, and no body with which to carry out the actus 

reus of that offence. 

The common law circumvented that problem by developing the principle that the 

company’s directing mind could be attributed to the company. In effect the 
 

449 Ireland, P.W “ The Rise of the Limited Liability Company”(1984) 12 International Journal of 
Sociology 239  
450 Salomon v A. Salomon & Co (1897) AC 22 HL was the landmark case that established corporate 
legal personality which is still upheld in the UK C A, 2006 at section 16(2) 
451 UK C A, 2006 .companies can be prosecuted for strict liability offences like breach of health and 
safety at work and offences against the environment 
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actions of that individual were the actions of the company itself452. This was the 

common law identification doctrine. It followed that a company could not be 

convicted of a criminal offence unless a natural person, who was part of a 

company’s ‘directing mind’, could also be convicted of that offence453. 

This much was made clear in the House of Lords case of Nattrass454, and Lord Reid 

in particular stating that: 

“A living person has the mind which can have knowledge or intention or be 
negligent and he has hands to carry out his intentions. A corporation has 
none of these as it must act through living persons, though not always one 
and the same person. There is no question of the company being vicariously 
liable as he won’t be acting as a servant, representative, agent, or 
delegate. He is an embodiment of the company… and his mind is the mind 
of the company and if it is a guilty mind, then it is the guilty of the 
company455”  

If therefore, a senior person within the company, who possesses the requisite level 

of authority, engages in criminal conduct, he is said to be the company, and his 

actions will be viewed as actions of the company itself. 

The directing mind of the corporation is ordinarily identified to be the collective 

authority of the company’s board of directors, although in many instances, the 

directing mind may delegate its functions in part, or in whole to an individual 

director or senior manager456. An employee of the company, even if s/he is a 

 
452  Tesco v Nattrass [1972] AC 153 HL; Sullivan , B “The Attribution of Culpability to Limited 
Companies”(1995) Criminal Law Journal 515 
453 Lord Denning’s comments in H.L. Bolton (Engineering) Company Ltd v T.J Graham & Sons(1957) 1 
QB 159 
454 The doctrine of identification set out in that case has since been adopted by courts of many other 
common law countries such as Australia(see Hamilton v Whitehead[1988] 166 CLR; Canada (see 
Canadian Dredge & Dock Company v R[1985] 1 SCR 662 and New Zealand(see Meridian Global Funds 
Management Asia Ltd v Securities Commission[1995] 2 AC 500  
455 Tesco Supermarkets Ltd v Nattrass [1973] AC 153 at 170 (Lord Reid) 
456 These were comments  made by  Lord Reid in Tesco Supermarkets Ltd v Nattrass [1972] AC 153 at 
171 



150 

 

director of the company, would not automatically be identified as possessing the 

authority of the company’s directing mind. For an employee to be part of the 

directing mind, the employee must have been authorised to act in a specific 

manner by the board of directors or by a person duly authorised by the directing 

mind to act in a manner in question457.     

The key factor in distinguishing the directing mind and will of the company from 

that of an ordinary employee is the capacity to exercise decision-making authority 

on matters of corporate policy rather than mere implementation on an operational 

basis458. The courts have traditionally taken a restrictive approach, with the label 

‘directing mind and will’ only being applied to those occupying the most senior 

management positions within the company. This narrow focus was exacerbated by 

the court’s refusal to allow aggregation of the acts or omissions and mental states 

of various people within the company in order to ‘construct’ the actus reus and 

mens rea of the organisation as a whole459.   

The Tesco decision attracted criticism as it was deemed ill-suited for modern 

decentralised corporations460. Whilst it was relatively common for the person with 

a guilty mind to also be the ‘directing mind and will’ in the case of smaller owner-

managed companies, such a coincidence was practically impossible in the context 

of larger, more complex organisations. Although the courts subsequently 

 
457 These principles seemed to have informed the two tier definition of a senior manager contained 
in the CMCHA 2007. 
458 Rhone (The)v Peter  AB Widener (The)[1993] 1 SCR 497at 526 ( Iacobucci, J)  
459 Attorney General’s Reference no 2 of 1999 [2000] QB 796, 811 – 814 (Rose LJ): Exp Spooner 
(1989) Cr App R 10  at 16 -17( Bingham LJ)  
460 Clough, J “Bridging the Theoretical Gap: The Search for a Realist Model of Corporate Criminal 
Liability” (2007) Company Law Forum 267 
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introduced some flexibility into the doctrine461, the derivative basis for 

establishing corporate fault witnessed in Nattrass remained. 

 Since the 1960s, there has been a wealth of regulatory legislation that subjected 

corporations to criminal liability across the full spectrum of their operations462 but 

this has not dispensed with the reality that criminal law was developed on the 

premise of individual responsibility of natural persons who could form and be 

identified with mental states for criminal acts. 

Many statutes that have been devised to regulate corporate actions impose 

absolute or strict liability, often subject to the due diligence defence463. Others 

avoid criminal liability entirely, focusing instead on a system of civil penalties 

which allow considerable sanctions to be imposed without the procedural 

difficulties or stigma associated with a criminal prosecution. 

With the majority of corporate prosecutions taking place under these statutory 

regimes, there was little incentive for legislators to devise a general model for 

corporate criminal liability. Furthermore, any attempt by the legislature to impose 

criminal liability on corporations and senior managers was met with significant 

resistance from employers and industry464. Therefore in the absence of any law 

reforms, the common law had to be applied. 

 
461 Lord Hoffman in Meridian Global Funds Management Asia Ltd v Securities Commission[1995] 2 
AC 500 introduced a modified version of Nattrass by suggesting that for one to be  a controlling mind 
and will of the company, s/he must be authorised by the board of directors   
462 op cit  
463 The due diligence defence is often availed to the company and the company should prove to the 
court that they did all that was reasonably practical to comply with the law. In the context of health 
and safety offences, the due diligence defence is under HASAWA, 1974 section  40  
464 During consultations on the Draft Bill, some of the concerns raised by Industry against the new 
offence was that the  current legislation under HASAWA, 1974 was adequate  
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The failures of the common law identification doctrine were brought to the fore of 

the debate following the failure of the Crown to prosecute the high profile disaster 

cases of P & O Ferries (Dover) Ltd and Great Western Trains, in which many 

innocent lives were lost.  

4.2. The affirmation of the common law identification doctrine  

The background leading to the UK government’s proposals for an offence of 

corporate killing sheds light on the interplay between events and the legal 

reform465. A total of 192 people perished after the vessel Herald of Free 

Enterprises met with a catastrophe in Zeebruggee harbour in 1987. The events of 

that fateful day led to the prosecution of Townsend Thorensen Ferries [which by 

the time of prosecution had changed its name to P & O Ferries (Dover) Ltd] for the 

offence of corporate manslaughter466. 

As an initial matter, the court had to determine if a company could be prosecuted 

for manslaughter before prosecuting seven individuals from the company, the 

Herald of Free Enterprise. One thread of the argument was that an indictment for 

manslaughter could not lie against a corporation relying on the fact that 

manslaughter was the unintentional killing of one human being by another human 

being, as per the standard definition of manslaughter under English law. 

 
465 Gobert, J & Maurice, P “Rethinking Corporate Crime” (London: Butterworths LexisNexis 2003) at 
page 103 
466 The vessel had sailed with its bow doors open. When the Department of Transport enquiry of 
1987 examined the disaster of the Free Enterprise, it discovered at least six other open door sailings 
where no adverse consequences had ensued. But in the case of the Herald of the Free Enterprises, 
despite calm seas and a clear night, its open doors allowed in water which destabilised the ferry and 
caused it to capsize. 
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Judge Turner further noted at the time that the English law did not recognise the 

offence of corporate manslaughter and it was therefore no accident that there was 

no record of any corporation or natural person having been successfully prosecuted 

for corporate manslaughter. 

In spite of all these issues, it was accepted that there was no conceptual difficulty 

in attributing a criminal state of mind to a corporation. The leading and broad 

argument advanced for the prosecution was that, in the absence of an all-

embracing definition of murder or manslaughter, there was in principle no reason 

why a non-natural person could not be found guilty of most offences in the 

criminal calendar, except those for which the only available penalty was 

imprisonment. 

The court noted at the outset that if it could be proven that the death was caused 

by a natural person who was the embodiment of the company, the guilt of that 

person could be attributed to the company in line with the common law 

identification doctrine. While the ruling constituted a welcome elucidation of the 

law on corporate manslaughter, adherence to the common law identification test 

significantly diminished the prospects for any conviction. 

The manslaughter charges that were laid against the company and its officials 

were dismissed because there was insufficient evidence that any of the corporate 

officers had behaved recklessly467 by creating an ‘obvious and serious risk of 

 
467 In accordance with the decision in R v Seymour [1983]2 AC 493, the requisite mens rea for the 
offence of manslaughter at the time of the decision of P & O Ferries was recklessness, which would 
be established where it could be proved that the defendant foresaw his act as one which gave rise to 
obvious and or serious risk of physical injury but nevertheless went on to take that risk, or 
alternatively in circumstances were the defendant failed to give any thoughts to the possibility of 
existence of such risk  
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physical injury’ (or death) through their actions. The judge accepted the 

defendant’s claims, however, that the risk of a ferry sailing with its bow doors 

open, and the possible risk to life such an event would create, would not have 

been obvious to a reasonable prudent person in the position of the directors468.   

The common law doctrine of identification meant that the need to find a senior 

person, who was part of the controlling mind and will of the company, and who 

was guilty of the individual offence of manslaughter, became central to the 

prosecution of the company469. The problem was, however, that finding such an 

individual was difficult; particularly where the defendant was a large organisation 

with a complex corporate structure in which responsibility for health and safety 

was delegated from one level to another, thereby diluting accountability470.  

Subsequent case law however affirmed the status of the identification doctrine 

under English law. The climax of the common law identification doctrine was 

reached with the Court of Appeal’s471 ruling following the train crash at Southall in 

September, 1987 which left seven passengers dead and 151 injured. 

Great Western Trains was prosecuted for manslaughter472 but was acquitted on the 

grounds that a company could not be convicted of manslaughter without first 

 
468 That conclusion of course sits in stark contrast to the findings in the Sheen Report of the 
Court(1987) which at paragraph 14.1 famously noted  that from top to bottom the company was 
infected with   a ‘disease of sloppiness’  
469 Hsaio, M.W.H “Abandonment of The Doctrine of Attribution In Favour Of Gross Negligence Test In 
The Corporate Manslaughter and Corporate Homicide Act, 2007” (2009) Company  Law  Journal 110   
470 ibid 
471 R v Great Western Trains (GWT)(30th of June 1999 unreported)  
472 ibid  
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finding someone who a) had committed the offence of gross negligence 

manslaughter 473 and b) was part of the directing mind and will of the company. 

The case made it to the court of appeal on the basis of an Attorney General’s 

Reference on the corporate manslaughter issue474.The Attorney General sought 

clarification on two issues: first on whether a defendant could be prosecuted of 

manslaughter in the absence of evidence as to that defendant’s state of mind; and 

secondly, whether a non-human defendant could be convicted of the offence of 

manslaughter by gross negligence in the absence of evidence establishing an 

identified human individual for the same crime. 

An attempt was made by the prosecution to argue that the doctrine of 

identification should be abandoned as the method for attributing mens rea to a 

corporation. Instead, it was suggested that the Court of Appeal should follow Lord 

Hoffman’s approach in the Privy Council case of Meridian Global Management 

Funds Asia Ltd v Securities Commission[1995] 2 AC 500; however, there was 

concern that this would have created a legal vacuum as companies would not be 

accountable without the identification doctrine to latch onto475.   

 
473 By this point, the mens rea for manslaughter was gross negligence following the decision in R v 
Adomako [1995] 1 AC 171. The defendant’s negligence would be characterised as ‘gross negligence’, 
when in the opinion of the jury, the negligence of the accused went beyond a mere matter of 
compensation between subjects and shows such disregard for the life and safety of others as to 
amount to a crime against the state and conduct deserving punishment-per Lord Hewart CJ in R v 
Bateman (1925) Cr.App.R.8. This is an objective test. Unlike other varieties of mens rea (such as 
recklessness, intention and knowledge) negligence does not require that the defendant foresees the 
risk that the actus reus might occur. The essential question for legal purposes is whether it was 
reasonable for the defendant to act as they did in the circumstances. The defendant will be 
negligent, if he acted in a way a reasonable person would not have or failed to act in a way a 
reasonable person would have.       
474 Attorney General’s Reference (n.2 of 1999)[2000] Cr.App.R.207 
475Clarkson CW & Cunningham, S “Criminal Liability for Non Aggressive Deaths” ( Hants: Ashgate  
2008) at  page 83  
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Meridian was a substantial Hong Kong investment management company. A Mr Koo 

was its chief investment officer but had previously been its managing director. Koo 

purchased a substantial stake in a publicly listed New Zealand company on behalf 

of Meridian. The purchase was recorded in the books of the company although it 

was not reported to the new managing director. According to the New Zealand 

Securities Amendment Act, 1988 section 52, Meridian was supposed to disclose its 

shareholding, which did not happen as the managing director did not know. The 

question for the court was whether Meridian was liable for the statutory breach. 

The Court of Appeal in New Zealand held that it could be held liable, as Koo was 

‘the directing mind and will of the company’ and so the company was obliged to 

disclose details of its shareholding. It found Koo to be the directing mind even 

though he was below the board of directors in the corporate hierarchy. 

The Privy Council considered the proper construction of section 52 of the New 

Zealand Securities Amendment Act, 1988 and an opinion was delivered on behalf of 

the Council by Lord Hoffmann.    

Lord Hoffman’s approach in Meridian seems bold at first sight because he appears 

to side-line the identification doctrine in favour of context-specific, rules-based 

analysis. His approach to deciding whether the defendant corporation had the 

requisite mens rea for an offence involved following the following steps: 

a) First the court was required to look at the constitutional allocation of power 

and responsibility under the company’s articles of association, board 

resolutions, shareholders’ agreements and other binding shareholders’ 

decisions. These are the company’s primary ‘rules of attribution’ to be used 
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when seeking to determine where responsibility lies for a particular 

action476.   

b) If it was not possible to make use of these ‘rules of attribution’ to impose 

liability on the corporation (e.g. because the offence in question required 

mens rea or because the offence could only be committed by natural 

persons), then the court should apply ‘the usual cannons of interpretation, 

taking into account the language of the rule and its content and policy477’ 

and ask ‘whose act or knowledge or state of mind was for this purpose 

intended to count as the act, etc. of the company478? 

Consequently Lord Hoffman made it clear that who could be viewed as the 

‘directing mind and will of the company’ would vary from case to case. The court 

would have to decide who, for the purposes of that particular offence, could have 

their actions and state of mind attributed to the defendant company. 

Lord Hoffman ultimately concluded in Meridian, that the actions of the two 

managers who a) contracted on behalf of the company without the board’s 

approval, and b) had been in best place to fulfil the requirements of the statutory 

provision in question would have made Meridian liable as they were deemed to 

have sufficient authority and seniority to satisfy the ‘controlling mind principle’. 

The Lord Justice of Appeal, however, slammed the door shut on any changes in the 

law governing the offence of corporate manslaughter as they ruled definitively 

 
476 This was reminiscent of Lord Diplock’s views in Tesco Supermarkets Ltd v Nattrass [1972] AC 153 
at pages 199-200.  
477 Meridian Global Funds Management Asia Limited v Securities Commission [1995] 2 AC 500 (PC) 
per Lord Hoffman at 507 
478 ibid 
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that the identification doctrine as established in Nattrass479  remained the only 

basis for establishing corporate fault in prosecutions for corporate 

manslaughter480. Thus, unless the prosecution could find an identified individual481 

whose actions caused the victim’s death and whose conduct could be characterised 

as grossly negligent, the defendant company could not be held liable for common 

law manslaughter. 

On the same basis, other corporate manslaughter prosecution failures also 

followed482, and it was becoming increasingly clear, therefore, that the doctrine of 

identification was set to hinder any attempts to hold a company liable for the 

offence of corporate manslaughter. In all, of the 34 work-related manslaughter 

prosecutions in the UK between 1992 and 2005, there were only six convictions of 

small owner-managed companies483, supporting the key criticism that the common 

law identification doctrine works least where it is needed most484, as it was ill-

suited to prosecute modern decentralised corporations where considerable 

responsibility may be delegated to middle management. 

 
479  Tesco Supermarkets Ltd  v  Nattrass[1973] AC 153  
480 Lord Justice Rose explicitly rejected the Meridian approach to attributing liability to the 
defendant corporation-see Attorney General’s Reference (n.2 of 199) [2000] 207 at 211. In any 
event, the approach espoused by Lord Hoffman in Meridian would not have necessarily represented 
much of an improvement on the doctrine of identification since: 1.it still required an individual to be 
identified with the company whose actus reus and mens rea could be attributed to the company, 
and 2) liability could only be imposed where the criminal actions in question had been authorised by 
the company which is rare. This point is made in Matthews , R “Blackstone’s Guide To Corporate 
Manslaughter and Corporate Homicide Act, 2007” (Oxford: Oxford University Press 2008) at page 4 
481 As opposed to the conduct of several individuals aggregated together. The Court of Appeal 
thereby confirmed that civil negligence rules were not apt to confer criminal liability on a company.  
482For example, the Ladbroke Grove where 31 died and 400 injured. 
483 Between 1992 and 2005, there were 3425 work-related deaths. Figures in the Joint Report of 
Home Affairs Works and Pensions Committee HC 540 1-111 (December, 2005). 
484 Gorbet, J “Corporate Criminality: Four Models of Fault “ (1994) 14 Legal Studies Journal 393 at 
401  
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The point has been made that the companies that have been successfully 

prosecuted for manslaughter were small owner-managed companies. This is 

because, in such cases, the managing director could easily be identified with the 

company.   

One such successful prosecution was Kite & OLL Ltd 485 which saw the first 

conviction of a company for manslaughter in England and Wales. The case 

commonly known as the Lyme Bay Canoe tragedy is an interesting case in that it 

identifies management failure to ensure a safe activity when evidence showed that 

warnings about safety had been given and led to gross negligence manslaughter. 

Some of the issues cited as management failure that led to Mr Kite, the sole 

managing director, being prosecuted were that486: 

a) “The drowned students were accompanied on the trip by a school teacher 
and two unqualified instructors who had very basic proficiency in 
canoeing. Therefore those in a position to ensure safety were ill equipped 
for the scale and scope of the disaster, 

b) Mr Kite had been informed in writing by the former employees about the 
inadequate safety procedures but did not address the problems. The ill-
fated group had gone to the sea with very little instruction as they had 
not been taught on how to work their life jackets, nor were they taught 
how to inflate them when they were under water, the group was 
accompanied by unqualified instructors and they had no flares for alerting 
the Coast Guard in case of emergency, no emergency plan was in place 
and there was no safety boat, 

c) Because of safety issues that were not addressed, the group could not 
raise distress signal to those on shore for immediate help, 

d) There were delays in informing the emergency services when the group 
failed to return,   

e) The UK Canoeing Club’s Approved Code of Practice was not followed487”.  

 
485 R v Kite & OLL Ltd[1996]2 Cr.App.R.20 
486 Welham, M.G, “Tolleys Corporate Killing”(Croydon, LexisNexis Butterworths 2008) at page 51 
487 Failure to abide by the health and safety legislation under HASAWA, 1974 sections 2 & 3 and 
failure to comply with the Approved Codes of Practice (ACoP) amounts to intention to commit a 
crime  



160 

 

Mr Kite, the owner manager, who was grossly negligent, could easily be identified 

with the company. His company OLL Ltd was fined £60,000 which was said to be 

his entire assets, and he was sentenced to two years in jail. As the trial judge put 

it: 

“Mr Kite and the company OLL Ltd of which he is the managing director 
stands or falls together, all for one and one for all”488 

As a result, prosecutions in small companies succeeded but failed in larger 

companies.  Application of the law became selective on that basis, a scenario not 

only at odds with the rule of law but grossly inadequate for punishing corporate 

wrongdoing. 

It could be concluded that reliance on the doctrine of identification as the 

lynchpin of liability for corporate manslaughter militated against prosecution of 

large companies with lines of responsibility so complex and impenetrable that 

decision-making powers and responsibility (particularly for health and safety 

issues) is buried at many departmental levels, to an extent that it is difficult to 

pinpoint where responsibility for a particular area of activity lies. The same 

problem, however, did not appear to exist for smaller organisations. This 

inevitability led to claims that the identification propounded a theory of criminal 

liability which worked least efficiently where it was needed most489. 

 
488 Health & Safety at Work February, 1995 at page 10 
489 Gobert, J  “Controlling Corporate Criminality: Penal Sanctions and Beyond” (1998) 2 Web Law 
Journal of Current Legal Issues   
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It is for this reason and many more that there were calls for a complete 

abandonment of the identification doctrine in English Law490. 

4.3. Further Issues on Corporate Manslaughter 

An even greater obstacle to prosecution of the corporation for manslaughter was 

the evidential difficulty of proving gross negligence on the part of an individual 

who can be identified with the corporation, for example the managing director or 

senior managers,  as, while a corporation owes primary duty of care in negligence 

by directors and be vicariously liable for breaches of duties of care by its 

employees, those who manage a company do not owe a duty of care to any third 

party by reason of them holding such an office491. Further, directors do not owe a 

duty of care in relation to a company’s compliance with laws or duty of care in 

respect of the company’s non-delegable statutory duties as employer492.  

The discussion so far has demonstrated that the greatest obstacle to any 

prosecution of a corporation for manslaughter was the evidential difficulty of 

proving gross negligence on the part of an individual who can be identified with 

the corporation. Companies, particularly large ones, could cleverly remain immune 

from prosecution by ensuring that responsibilities for the safety of the company’s 

undertakings rested with lower management, so that if anything happened, the 

 
490 Pinto, A &  Evans, M “ Corporate Criminal Responsibility” (London: Sweet & Maxwell 2003) at 
page 223 
491 Performing Rights Society Ltd v Ciryl Theatrical Syndicate Ltd[1924] 1 KB 1 at 14; Williams and 
Another v Natural Life Health Foods Ltd(HL)[1998] 2 All ER 577 
492R v P and Another[2007] All ER (D)173(Jul)  
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individuals would be dismissed and the company would not be liable due to lack of 

evidence493. 

Even if the prosecution could identify a senior manager who appeared to be 

responsible for the corporate actions which led to the victim’s death, prosecutions 

for corporate manslaughter were further hampered by the fact that it was difficult 

to show that such an individual owed a duty of care to the victim494. 

The law, therefore, seemed to perpetuate a system of justice which permitted 

guilty senior managers to avoid liability by hiding behind their companies495, and 

enabled corporations to avoid liability by imposing responsibility for risky activities 

lower down in the corporate chain of command.  This loophole in the law has 

allowed for large-scale immunity of companies from prosecution496, which 

prompted Bergman to comment that when it came to corporate crime, “the 

criminal law was weak on crime and weak on the causes of crime”497.  

The government’s decision to reform the law of corporate manslaughter has 

therefore been driven by public and media perception of injustices following the 

Crown’s failure to achieve convictions for deaths related to gross corporate 

 
493 ibid 
494 Matthews, R “Blackstone’s Guide to the Corporate Manslaughter and Corporate Homicide Act, 
2007” (Oxford: Oxford University Press 2008) at page 5. Matthews makes the point that whilst the 
corporation itself owed a duty of care to those affected by its undertakings, and whilst a corporation 
could be held vicariously liable for torts committed by its employees, the company’s directors only 
owe duty of care to the corporation, but not to third parties affected by the company’s activities. 
Nor do such directors owe a duty to ensure that a company fulfils all of its legal obligations. A duty of 
care will only be owed by such directors to those individuals who they have assumed responsibility 
for, or have been given responsibility for.  
495 Bergman, D “Manslaughter and Corporate Immunity” (2000) 150 New Law Journal 316  
496 Bergman, D “Weak on Crime, Weak on the Causes of Crime”(1997) 147 New Law Journal 1652 
497 ibid 
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failures498. While the perceived injustices primarily affect the relatives of the 

deceased, the legal system’s inability to prosecute companies and responsible 

individuals for causing the death of a person is contrary to public interest 

generally, representing, as it does, a moral failing of highest magnitude499.  

It is understandable, therefore, in light of all of the shortcomings cited so far that 

the impetus for reform of the law of corporate manslaughter was clearly there, 

fuelled, as it was, by some of the high-profile episodes already considered in this 

chapter, and the reports that followed them that used catchy phrases such as 

“gravy short comings” “unsafe policies” “significant flaws” and “culture of 

sloppiness” to describe management attitudes towards health and safety at work 

within those organisations500. Indeed, the collapse of the failed prosecution of P & 

O Ferries (Dover) Ltd almost became gospel for the proposition that attempts at 

attaching criminal liability upon senior officers would fail and, therefore, police 

investigations into such matters were a waste of public funds501.   

An increased awareness of the cases of people injured or killed has also lead to 

calls for companies to be prosecuted for corporate manslaughter. In 2005/06, for 

example, 212 people were killed at work and 28,605 sustained serious injuries502. 

The HSE subsequently noted that 90% of these accidents could have been avoided 

through positive actions by senior management503. Of course the option remained 

 
498 Between 1992 and 2005, there were 3425 work related deaths. Figures in the Joint Report of the 
Home Affairs and Works and Pensions Committee HC 540  1-111 (December, 2005)   
499 Griffin, S “Corporate Manslaughter: A Radical Reform?”(2007) Journal Of Criminal Law 71(151) 
500 Clarkson, C.W; Keating H.M & Cunningham, C.R “  Criminal Law: Text and Materials’ 7th Edition” 
(London: Sweet & Maxwell 2007) at page 238 
501 Bergman, D “Recklessness in the Boardroom “(1990) 140 New Law Journal 1496  
502 Health and Safety Statistics (2005/06)(2006)  
503 ibid 
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to prosecute both the company and the individual directors for offences under 

provisions of the Health and Safety at Work Act, 1974, although the public 

perceived this as an inadequate response as the legislation was geared more 

towards ensuring compliance with health and safety requirements than with 

punishing those who failed to fulfil them. 

The move towards reform in this area of law was initiated by the Law Commission 

Report of the 1990s504. In 1994 the Law Commission reviewed505 the law of 

manslaughter as it applied to corporate entities and found it wanting and in need 

of radical reforms506. A recommendation followed in 1996 to create the offence of 

corporate killing based on management failure that fell far below what could be 

expected of a company in the same circumstances507. Then in May, 2000, the Home 

Office published a consultation paper in which it outlined its proposals for 

reforming the law of manslaughter generally and the law relating to corporate 

killing specifically508. The Home Office document largely adopted the Law 

Commission’s proposals but included some minor modifications.   

The end result of the consultations carried out by the Home Office and the Law 

Commission was that a new statutory offence of corporate killing509 should be 

 
504 The Law Commission of England and Wales: Criminal Law: Involuntary Manslaughter Consultation 
Paper no.135 (HMSO 1994) Part iv and The Law Commission of England and Wales Report: 
Legislating the Criminal Code: Involuntary Manslaughter: No 237 (HMSO 1996) Part viii 
505 The Law Commission was established by the Law Commission Act, 1965 (UK) for the purpose of 
providing the reform of the law in England and Wales.  
506 The Law Commission of England and Wales: Criminal Law: Involuntary Manslaughter Consultation 
Paper no.135 (HMSO 1994) Part iv    
507The Law Commission of England and Wales Report: Legislating the Criminal Code: Involuntary 
Manslaughter: No 237 (HMSO 1996) Part vii 
508 Home Office, Reforming the Law of Involuntary Manslaughter: The Government Proposals 
(HMSO, 2000) Chapter 3 
509Home Office ‘Reforming the Law of Involuntary Manslaughter: The Government’s 
Proposals’(HMSO,2000) Chapter 3   



165 

 

created. The Draft Bill was published almost 10 years after the first public 

announcement of the governmental intention to reform the law in this area. The 

Draft Bill was analysed by the Joint Committees of Home Affairs and Pensions510 

and the Government agreed to rework elements of the proposed legislation. 

Crucially, under the new offence, the common law identification principle would 

be revoked and companies could be held liable for manslaughter without the need 

first to identify the controlling mind. 

Following publication of the Draft Bill511, the Home Office carried out a 

‘Regulatory Impact Assessment’ which sought to ascertain how businesses would be 

affected by the proposed legislation if it was enacted512. This was in addition to 

the opportunities provided by the Home Office consultation paper of 2000 that 

sought comments on aspects of the proposed legislation, and over 150 responses 

were received largely from the Confederation of British Industry, Insurance 

Companies and law experts representing corporate interests. 

These proposals attracted mixed reactions. The corporate sector was wary of the 

new approach to criminalising corporate killing as it took a more organic approach 

to corporate fault. Fault under the new legislation was to be judged by reference 

 
510 ‘Draft Corporate Manslaughter Bill: The Government’s Reply to the First Joint Report of the Home 
Affairs and Pensions Committee session 2005-06 HC 540 Cmd 6755 (March 2006) Report published 
in December, 2005(HC 540-1-111) 
511 It is notable that this proposed reform was first presented as a Draft Bill to the House of 
Commons rather than a Bill. Unlike a formal Bill, A Draft Bill has to be reviewed by one or more 
Parliamentary Select Committees. Since Select Committees generally receive evidence, both written 
and oral, this meant that business leaders had an early opportunity to express their reservations 
about the Bill. Likewise the Select Committee had the opportunity to recommend changes to the Bill 
based on such reservations before any formal Bill was tabled before House of Commons. This, 
arguably placed big business into a strong position to try and ‘water down’ any legislation in this 
area before it had even formally begun the process of becoming law. 
512 Tombs, S & Whyte, D “Two Steps Forward, One Step Back: Towards Accountability for Workplace 
Deaths?” (2003) 9 Policy and Practice in Health and Safety 25 
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to corporate culture, management failure and systems failure. The companies 

feared that this basis of organisational liability could be extended to the other 

types of corporate activities. The concern was that the creation of offences such 

as corporate battery or corporate infliction of bodily harm might be the next on 

the political agenda. Companies were also concerned that the existence of laws 

that criminalise corporate behaviour might undermine public confidence in 

business because they intimated that companies are not to be trusted. Business 

was also sensitive to the potential unfairness of a prosecution for corporate killing. 

From their perspective, workplace deaths were, to an extent, a matter of 

chance513.  

The Sheen Report, which followed the investigation into the sinking of the Herald 

of Free Enterprise, noted, for example, that there had been previous cases of 

vessels sailing with their bow doors open which had not resulted in mishaps514. 

Similarly, the Ladbroke Grove rail crash in which 32 people died was attributed to 

a poorly sited signal, but numerous trains had previously navigated that line and 

that signal without incident515.  

The reactions from the corporate world were understandable. Companies clearly 

have a vested interest in ensuring that any proposed corporate killing legislation is 

kept off all statute books. It is clear, therefore, that corporations should want to 

enter into negotiations with legislators about the wording of any potential 

corporate manslaughter Bill placed before Parliament, with a view to ensuring the 

 
513 Ashworth, A “Criminal Attempts and the Role of Resulting Harm under the Code, and in Criminal 
Law”  (1988) 19 Rutgers Law Journal 725 
514 Report of the Court of Formal Investigation no. 8074, Department of Transport m.v. Herald of 
Free Enterprise(1987) 
515 Cullen Report, Ladbroke Grove Rail Inquiry(HMSO 2002) pt 1 
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enactment of a ‘mildest’ form of criminal law feasible516. After all, the seeds of 

future failed prosecutions are planted in the Bill at the time it is debated prior to 

enactment517. Perhaps the biggest concern across the industry was that any new 

legislation might create individual liability for the corporate offence. These 

individuals were undoubtedly relieved when the Home Office made it clear that 

the corporate directors were not going to be targeted by the Bill518.  

Understandably, many business leaders would have preferred to retain problematic 

common law identification doctrine as the basis for any legislation which created 

an offence of corporate manslaughter. What was enacted instead was a piece of 

legislation which seemingly based liability for corporate manslaughter upon the 

actions of a company’s ‘senior management’. A commentary on the provisions of 

the newly enacted Corporate Manslaughter and Corporate Homicide Act 2007 forms 

the basis of the next chapter.  

4.4. Summary of some criminal liability models  

This section discusses the merits and limitations of selected criminal liability 

models that have been used for corporate fault attribution. Findings in this section 

will in turn inform critical arguments in the next chapter on the senior 

management failure test now favoured by the CMCHA, 2007 as the lynchpin for 

 
516 Snider, L “The Regulatory Dance: Understanding the Reform Processes in Corporate Crime” 
(1991)19 International Journal of Sociology of Law 209 
517 Generally refer to the complex structure of the corporate manslaughter offence discussed in the 
next chapter and the due diligence defence for safety offences including corporate manslaughter 
under section 40 of the Health and Safety Act, 1974   
518 Appleby, M “Accounting for Corporate Killing- Time for Change”(2003) 104 Occupational Health  
Review 9 
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corporate fault. The discussion is therefore crucially important if a simple and 

robust alternative fault attribution model is to be justified.  

     4.4.1. The identification doctrine 

The identification principle was the primary method of attributing criminal liability 

to a company under common law. The doctrine required the prosecution to first 

establish fault onto an individual who had the requisite authority and was viewed 

as the controlling mind of the company, and then that individual’s fault would be 

ascribed to the company itself. As discussed above, there were conceptual 

problems in identifying a senior person with fault for attribution to the company, 

and prosecution of a corporate body failed on that basis.   

Difficulties experienced in making companies liable under this common law 

doctrine identified a number of shortcomings in the doctrine. One of the 

limitations was evidential difficulty particularly in medium and large sized 

companies that have complex organisational structures, as it became difficult to 

pinpoint one senior individual with being responsible for safety breach or activities 

that cause serious injury or death. This was so as those senior managers are 

removed from the actual activities that cause death and therefore the chain of 

causation was broken. The doctrine was therefore inapplicable to medium and 

large sized companies where it was most needed. As for owner-managed 

businesses, where it was easy to identify the controlling mind and attribute his or 

her guilt to the company, prospects of conviction were high based on evidence and 

the public interest element that is clearly established for corporate killings. 

Therefore, under the common law doctrine of identification, only small businesses 
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and companies that were owner-managed were prosecuted, which by implication 

appeared to sanction corporate wrong-doing. 

Apart from the evidential problems, the identification doctrine could be said to 

have been over-inclusive as the senior manager would not have acted in the 

corporate interest or contrary to policies and procedures, but would still render 

the small company liable. For example in Moore v Besler519, the company secretary   

and the sales manager were taken as the embodiment of the company and the 

company was prosecuted for using false documents with intent to deceive contrary 

to section 35(2) of the Finance (no. 2) Act, 1940. That was despite the fact that 

the two had no authority to do so from the Board of Directors and in actual fact 

those documents were used to conceal the fraud that the two had perpetrated 

against the company; clearly the company did not benefit although criminality was 

preferred and established against the company. Hsaio520 notes that as the size of 

the company increases, the effectiveness of the identification doctrine decreased 

and became inapplicable to medium or large sized companies as illustrated in the 

failed prosecution case of P & O discussed above. The bigger the company then the 

easier it became to be absolved from criminal liability. 

Another criticism of the identification doctrine was that it failed to consider the 

realities of how companies were run, as corporate decisions were a product of 

corporate policies and procedures rather than individual decisions. Senior 

management makes collective decisions that form corporate policy and once such 

 
519Moore v Besler [1996] 2 Cr. App. R 295 
520 Hsaio, M.W.H  “Abandonment of The Doctrine of Attribution In Favour Of Gross Negligence Test 
In The Corporate Manslaughter and Corporate Homicide Act, 2007” (2009)  Company Law  Journal 
110: 111 
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policy is made it belongs to the company. However, under the common law 

identification doctrine, the company’s personality is reduced to the attributes of a 

single senior official when actually the company is more than the sum of its human 

parts521; and as such, this became as it did a limitation in corporate fault 

attribution. 

The fact that the identification doctrine could be more easily applied in small 

companies than in medium and large sized companies made it possible for the 

same offence structure to be decided differently based on size, which is a wrong 

way of punishing corporate wrongdoing, and a direction which also disregards the 

rule of law principle of equality before the law. As discussed above, the variation 

brought by Meridian’s opinion only affirmed and actually narrowed the common 

law identification doctrine as it stated that, apart from being a controlling mind, 

one had to be authorised to act by either the constitution or a resolution of the 

board.  

There was then the need to devise a better model through which corporate 

liability could be fairly attributed to both small, medium and large sized 

companies. The common law doctrine was therefore abandoned as it was difficult 

or impossible to secure conviction of medium or large sized companies. The 

efficacy of the senior management test that seems to have replaced the common 

law identification doctrine in the new corporate manslaughter offence is analysed 

in the following chapter. 

 
521 Sullivan, G “Expressing Corporate Guilt” (1995) 15 Oxford Journal of Legal Studies 283 
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4.4.2. The aggregation doctrine  

The alternative model for imposing criminal liability based upon the nominalist 

perspective was the aggregation doctrine522. Under that doctrine, one combines all 

the acts and mental elements of the various relevant persons within the company 

to ascertain whether, in total, they would amount to an offence if they had all 

been committed by one person523. The aggregation doctrine would make the 

company liable despite the fact that any single agent intended to commit the 

crime or even knew of the facts that led to the commission of the offence524. The 

doctrine was applied and approved as a sound model for ascription of corporate 

criminality in the case of United States v Bank of New England525. The prosecution 

was anchored around the breach of the Currency Transaction Reporting Act. The 

individual employees had not committed the offence as none had wilfully failed to 

file the report; however, the employees had collective requisite knowledge, which 

led the Court to approve the aggregation principle. However, in the UK, that 

doctrine was applied and rejected in HM Coroner for East Kent ex p Spooner526. 

There are arguments that the doctrine removes the evidential uncertainty 

associated with the common law identification doctrine, and that it has the 

obvious advantage of removing the problem of pinpointing managerial culpability 
 

522 This doctrine is also known as the collective knowledge doctrine see Cavanagh, N “ corporate 
Criminal Liability : As assessment of Models of Fault”(2011) Journal of Criminal 414: 425-426 
523Clarkson, C.M.V “Corporate Culpability”(1998) 2 Web JCLI at 
http://www.webjcli.ncl.ac.uk/1998/issues/ clarkson2.html , accessed 20/5/2012   
524Ragozino, A “Replacing the collective knowledge doctrine with a better theory for establishing 
corporate mens rea: the duty stratification approach”(1995) 24 South Western University Law 
Review 423: 425 cited from Cavanagh, N “Corporate Criminal Liability : an assessment of models of 
fault”( 2011) Criminal Law Review 414:425-426 
525 United States v Bank of New England 821 F2d 844(1st Cir), cert.denied,484 US 943(1987) 
526 East Kent ex p Spooner (1989) 88 Cr. App. R.10 
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in a big complex company527.   The failed prosecution of the P & O Ferries (Dover) 

Ltd is case in point, as there was no evidence that any of the senior managers was 

aware of the serious risks of sailing a ferry with its bow doors open, and as a result 

of the requirements of the identification doctrine, prosecution collapsed. A 

different outcome in that case could have been achieved if the aggregation 

doctrine, which does not intend to establish individual fault, had been applied and 

accepted. Another assertion is that the aggregation doctrine would deliver equality 

and fairness as small, medium and large sized companies would be prosecuted 

without the evidential problems experienced in medium and large sized companies 

that were experienced under the common law identification doctrine. It could be 

inferred that the aggregation doctrine mode for criminal liability is technically no 

different in effect from strict liability offences under which the company is 

prosecuted, convicted and pays fines under vicarious liability principles for 

offences committed by employees.  

The aggregation doctrine, however, has its own limitations as a corporate fault 

attribution model inasmuch as it did not truly reflect the reality of how corporate 

decisions are made, as it is perceived as a perpetuation of the personalisation of 

the corporate form528 by relying on the proof of human fault for attribution to the 

company. The aggregation doctrine also did not take into account organisational 

structures, policies and procedures nor, that corporate decisions are logically 

 
527 Kelly “Corporate Manslaughter and UK Common Law: Lessons to be learned from our 
Experiences?” (1991) 6 OGLTR 177: 178 cited from Cavanagh, N “Corporate Criminal Liability: an 
assessment of models of fault”( 2011) Criminal Law Review 414:426-427 
528 Clarkson C.M.V “Kicking Corporate Bodies and Damning their Souls”(1996)59  Michigan Law 
Review 557: 515 
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different from individual decisions529 and on that basis, this fault attribution model 

was deemed inappropriate for determination of corporation fault. 

The doctrine’s failure to reflect corporate reality opens the door to other 

problems; the model may actually turn innocent activities of agents or employees 

into corporate acts or omissions of a criminal character530. The company can 

therefore be made liable even when it can be shown that the individuals 

aggregated had no sufficient mens rea for the offence as the doctrine imputes 

knowledge to establish criminal intent, where such intent does not exist531 as a 

company might be structured in such a way that B might not know what C was 

doing at the relevant time532. The doctrine therefore assumed hat company 

employees will effectively communicate and agree to commit an offence, which is 

not practical.  

The aggregation doctrine like the identification doctrine can be over-inclusive as 

the acts of several individuals that do not express company policy potentially 

create corporate criminality533 and therefore the doctrine may criminalise a 

company that has taken reasonable steps to prevent the harm as evidenced by 

 
529 Lederman, E “Models for Imposing Corporate Criminal Liability: From Adaptation and Imitation 
Toward Aggregation and the Search for Self Identity”(2000) Buffalo Criminal Law Review 641: 673 
cited from Cavanagh, N “Corporate Criminal Liability: an assessment of models of fault” (2011) 
Criminal Law Review 414: 428-429 
530 ibid 
531Ragozino, A “ Replacing the collective knowledge doctrine with a better theory for establishing 
corporate mens rea: the duty stratification approach”(1995) 24 South Western University Law 
Review 423: 425 cited from Cavanagh, N “Corporate Criminal Liability: an assessment of models of 
fault”( 2011) Criminal Law Review 414:425-426 
532 Hansen, K “ ‘Knowing’ Environmental Crimes”(1990) 16 William Mitchell Law Review 987 at page 
997  
533 Hainsworth, A “The Case for Establishing Independent Schemes of Corporate Individual in the 
Criminal Law”(2001) 65 Journal of Criminal Law 420:423 
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express policies and procedures534. The practical effect of the aggregation criminal 

model is therefore strict liability as there is no need to prove intention for the 

offence.  

4.4.3. Organisational fault model  

The other fault attribution model that is not derivative is the organisational fault 

model. This model makes the company liable in its own right without reference to 

the controlling mind under the common law identification doctrine or combines 

the mental states and activities of all those culpable individuals as required by the 

aggregation model. There are a number of academics who do not subscribe to the 

notion of criminalising the corporate form, for example, Sullivan, who argued that 

companies are fictitious legally created persons incapable of culpability535 as they 

are not aware of the morals and ethics.  Wolf536 also alludes to this line of thought 

by noting that ‘evil lurks in the hearts of men and women, or it lurks nowhere at 

all’; he likens a company to a sociopath and goes on to remark that like 

sociopaths, companies would lack the ‘unified consciousness necessary for 

feelings’ and can therefore not be morally responsible agents. However, Wolf’s 

arguments have been rebutted with arguments that moral responsibility need not 

involve emotional capacity as the law to an extent holds sociopaths responsible for 

 
534  Gobert, J & Punch, M “Rethinking Corporate Crime” (London:  Lexis Nexis Butterworths  2003) at 
page 86 
535 Sullivan, G “Expressing Corporate Guilt”(1995) Oxford Journal of Legal Studies  283 cited in 
Cavanagh, N “Corporate Criminal Liability: an assessment of models of fault” (2011) Criminal Law 
Review 414: 430-431 
536 Wolf, S “The Legal and Moral Responsibility of Organisations” in Pennock and Chapman, Criminal 
Justice: Nomos 27(New York University Press: New York, 1985) 273 
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their actions537. Therefore, according to that line of thought, Wolf’s analogy might 

not be used to justify that companies cannot be morally liable.   

The organisational fault model is based on the argument that the company failed 

to prevent business-related crimes that could have been averted had proper 

attention been paid to the risk of that crime occurring538. Under that analytical 

framework, the gross negligence will be found in the company itself and not in its 

controlling mind or in aggregated negligence of a certain class of employees. The 

company’s failure to prevent the employees from committing the said offence 

would then constitute the fault. Some539 think that organisational fault is not 

meant to displace the common law identification model. 

Nonetheless, for those who do not share the view that a company can commit an 

offence, organisational fault will be some form of vicarious liability since the 

company technically commit offences through the acts or omissions of its 

employees and therefore pay fines on their behalf. The prosecutors would find this 

model useful as corporate prosecution is easier and to them it reflects how a 

company works. Organisational fault is common in offences of strict liability like 

health and safety offences under the HASAWA, 1974 section 2(1), but does not 

preclude accessorial liability for individuals like employees under section 7. 

Employees are made liable for failing to cooperate with the employer on health 

and safety issues like failure to use provided protective equipment and failure to 

attend mandatory and provided health and safety training. Senior managers are 

 
537 Clarkson C.M.V “Kicking Corporate Bodies and Damning their Souls”(1996)59  Michigan Law 
Review 557: 567 
538 Gobert, J & Punch, M “Rethinking Corporate Crime”( London: Butterworths LexisNexis 2003) at 
page 76 
539 ibid at 86  
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also liable under HASAWA, 1974 section 37(1) if it can be proved that the senior 

manager connived, aided or abetted the offence. As discussed in this chapter, 

prosecution of senior managers under the HASAWA, 1974 section 37(1) is 

problematic as senior managers are removed from the actual activities that cause 

injury or death, and they also do not explicitly direct employees to breach the 

health and safety legislation, making application of aiding, conniving and abetting 

principles of criminal liability problematic. That makes prosecution of culpable 

senior managers elusive and therefore leaves the organisational fault doctrine an 

ease option for the prosecution.    

To those who believe in organisational fault, the company is a moral540 entity that 

can commit crime like a natural individual, and that view might find support under 

the Companies Act, 2006 which confers a corporate legal personality separate from 

that of the shareholders, as it can sue and be sued in its own right, buy and sell 

property just as a natural person can.  The other side of argument would view this 

as going too far, based on the finding that the company is formed by natural 

persons to advance entrepreneurial goals. Those natural persons formulate and 

implement the policies and procedures. That leaves the company as an investment 

vehicle. The limitation of corporate legal personality is acknowledged by the 

Companies Act, 2006 section 155 that requires the company to have at least one 

natural person as director. Discussion of the general part of the criminal law would 

put into context how the corporate form can, if at all, commit offences to justify 

the organisational fault model. 

 
540 French, P.A. “The Corporation as a Moral Person”(1979) 16 American Philosophical Quarterly 207  
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A crime is defined by reference to the legal consequences of the act, and a crime 

then becomes an act that is capable of being followed through the criminal 

proceedings, attracting one of the types of punishment known to follow these 

proceedings. Criminal law in turn is the variety of law that prohibits such 

crimes541. For such acts to fall under criminal law, harmfulness of such an act has 

to be evidenced against no defence and be beyond a mere matter of compensation 

and deserving punishment542. 

In criminal law, an offence is complete if the guilt act (actus reus) and the guilt 

mind (mens rea) is satisfied. For example, to prosecute and convict someone for 

rape, the court has to prove that a women’s vagina was penetrated without 

consent. The penetration of the women’s vagina would be the guilt act and there 

would be specific intention to penetrate without consent (the intention to 

penetrate would constitute and satisfy the mens rea requirement).    The mens rea 

and the actus reus elements are discussed in the context of a corporate criminal 

liability. 

a) Mens rea 

The traditional formula that is used by law to capture and measure culpability is 

mens rea and the types of guilt states of mind that are recognised by the criminal 

law are intention, knowledge, recklessness (with branches of subjective and 

objective recklessness), gross negligence, negligence and, at the extreme end of 

 
541 Semester , A.P , J.R. Spencer, G.R Sullivan & Virgo, G.J  “Semester and Sullivan” Criminal Law: 
Theory and Doctrine”(Oxford: Hart Publishing 2010) at page 1 
542 ibid 
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the spectrum, strict liability543.  Some of these are discussed in the context of 

applicability to corporate bodies. 

I) Intention  

The central and most grave case of fault happens when the defendant’s wrong 

doing is intentional544 . The praise or blame in this case is most obviously incurred 

for conduct that a person intends which would be viewed as either bad or good by 

the community in which one lives. The moral community’s moral landscape informs 

the dos and don’ts that in turn informs forbidden acts in that community, and 

some of these forbidden acts will form criminal acts if they meet the criteria of a 

criminal offence as briefly discussed above; an example of acts that will attract 

moral praise or blame after the act could be where C decides to kill D and chooses 

to chase D down the road using a car and overrun D to his death. The blame on C 

would definitely be different if he, for example, had overrun D to his death while 

driving within the speed limit and D was drunk and crossed the road at a dangerous 

part of the road. In both scenarios, C would be charged for causing death by 

dangerous driving, and dangerous driving would be enough to convict C of the 

offence. The intention to kill D by dangerous driving in the first scenario would be 

taken into account as an aggravating factor at sentencing (the moral blame). 

Murder, for example, requires an intention to kill or inflict grievous bodily harm, 

and recklessness will not suffice. Other offences requiring proof of intent include 

 
543 Gobert, J & Punch, M “Rethinking Corporate Crime”(London: Butterworths LexisNexis 2003) at 
page 87 
544 See Smith “Intention in Criminal Law”(1974)Criminal Law Forum 93 
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theft, burglary, and wounding with intent. Intention has been paraphrased by Lord 

Asquith545: 

“as connoting a state of affairs which a party, intending……., does more 
than merely contemplate; it connotes of a state of affairs which on the 
contrary, he decides , so far as in him lies, to bring about. In other words a 
person generally intends an outcome if it is something that he intends to 
bring about. Therefore a person might want to bring about a consequence 
and to do that he has to act in certain way to achieve that consequence.” 

It can be difficult to locate the corporate body’s intentions to commit an offence, 

as the legislative intent under which companies are formed do not permit illegal 

activities. This however raises questions of how companies can be liable without 

reference to the controlling mind or moral individuals. The Australian Criminal 

Code would infer corporate intent based on the corporate culture546, which would 

entail the corporate policies, standing orders, regulations and institutionalised 

practices, as these would evidence the company’s aim and intent547. 

The elements that collectively form the corporate culture are authoritative; they 

are a product of decision making established by the company and recognised as 

legitimate within the company548, and therefore a sound basis for corporate 

intention.  An example could be where a company’s decision-making body decides 

to reduce the maintenance budget to below sustainable levels. The motive would 

be to keep the company profitable, but on the other hand reduction of the 

maintenance budget would have a knock-on effect on the corporate safety 

activities. By reducing the maintenance budget to unsustainable levels it would be 

reasonably foreseeable that, for example, some planned or routine maintenance 
 

545 Cunliffe v Goodman [1950] 2 KB 237, 253 
546 Gobert, J & Punch, M “Rethinking Corporate Crime” (London: Butterworths LexisNexis 2003) at 
page 87 
547 ibid 
548 ibid 
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would not be possible thereby creating a situation of ‘accidents waiting to 

happen’. By so doing the company would have created an endangerment offence, 

by exposing its employees and third parties to danger, contrary to health and 

safety legislation. The creation of that endangerment will not be the motive of 

senior management, but could be the intention based on the fact that intention 

can be inferred if it can be shown that the defendant  thought that the result was 

a virtually certain consequence of action549. Reduction of the maintenance 

budget, for example, will have the double effect of increasing profitability for the 

company and creating a dangerous work environment. This is where the senior 

managers have to select from among the competing choices; corporate 

profitability or safety. 

The health and safety legislation, for example, obliges a company to carry out 

suitable and sufficient risk assessments for their undertakings550. Those risk 

assessments will be incorporated into policies and procedures and the company 

would also ensure that these are followed. If such risk assessments were not done 

and the policies and procedures are not in place or not being followed, that could 

be inferred as corporate intention to endanger employees and others contrary to 

health and safety legislation. 

ii. Knowledge 

 Like intent, knowledge is distinctively a human concept as a corporate body can 

only receive information from the humans who work for it, and if those humans 

who work for it decide not to pass on information, there will not be any corporate 

 
549 ibid 
550 Management of Health and Safety at Work Regulations, 1999 Statutory Instrument 3242 
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knowledge. Knowledge could be equated to a state of “wilful blindness” which 

might not be directly linked to intent as established in West Minister City Council v 

Croyalgrange Ltd551 as noted by Lord Bridge when he explained that: 

“it is always open to the tribunal of fact, when knowledge on the part of 
the defendant is required to be proved, to base a finding of knowledge that 
the defendant had deliberately shut his eyes to the obvious or refrained 
from inquiry because he suspected the truth but he did not want his 
suspicion to be confirmed”  

Believing that a company is a moral person based on policies and procedures that 

are developed in compliance to the law, those policies and procedures in turn form 

the corporate culture that manifests in generally observed practices of the 

company. Wilful blindness can therefore be common in corporate a setting, which 

is where a company knows that something is wrong or poses a danger to employees 

but chooses not to take action because it is an expensive option or is not 

considered a priority to the company.  One example of this could be where a 

company sets unrealistic targets for its employees while the company would be 

aware that those targets can only be achieved by bending or breaking the rules. 

That company will not care how those targets are achieved, relying on a 

philosophy that the “ends justify the means”. That will be wilful blindness on the 

basis that the company will be aware that by setting unrealistic targets as basis for 

payment of bonuses and benefits, the employees will break the law. Further by 

paying bonuses based on the unrealistic targets that will only be achieved by 

bending and breaking the law, the company will also be abetting the offence. 

Accessorial liability principles may, in these circumstances, also establish that the 

 
551 Gobert, J & Punch, M “ Rethinking Corporate Crime”( London : Butterworths LexisNexis 2003) at 
page 92 
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company used an innocent agent to commit the offence and would prove sound 

argument for organisational fault. 

iii) Gross negligence: duty of care 

The general principles of duty of care were established in the case of Donoghue v 

Stevenson552 in which Lord Atkin laid out the general guidelines; in particular 

saying: 

“The rule that you are to love your neighbour becomes in law, you must not 
injure your neighbour; and the lawyer’s question, who is my neighbour, 
receives a restricted reply. You must take reasonable care to avoid acts or 
omissions which you can reasonably foresee would injure your neighbour. 
Who then in law is my neighbour? The answer seems to be – persons who are 
so closely and directly affected by my act that I ought reasonably to have 
them in contemplation as being so affected when I am directing my mind to 
acts or omission which are called in question.” 

This test has been criticised as being too broad but it made it easier for lawyers to 

argue for duty of care for negligently causing harm in new situations not previously 

covered under case law. In 1970, Lord Reid553 gave impetus to the Atkin ruling in 

Donoghue by asserting that Lord Atkin’s dictum must apply unless there was some 

justification or valid explanation for its exclusion554.  The House of Lords confirmed 

this in Anns v Merton London Borough Council with Lord Wilberforce stating that: 

“In order to establish that a duty of care arises in a particular situation, it 
is not necessary to bring the facts of that situation within those of previous 
situations in which a duty of care has been held to exist. Rather the 
question has to be approached in two stages. First, one has to ask whether, 
as between the alleged wrong doer and the person who has suffered 
damage there is a sufficient relationship of proximity or neighbourhood 
such that, in a reasonable contemplation of the former, carelessness on his 
part may be likely to cause damage to the later- in which case a prima 
facie duty of care arises. Secondly, if the first question is answered 

 
552 Donoghue v Stevenson[1932] AC 562 
553 Home Office v Dorset Yacht Co. [1970] AC 1004 
554 Tufal, A “ Negligence-Duty of Care” available at http://www.lawteachers.co.uk retrieved on 
25/02/2013 

http://www.lawteachers.co.uk/
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affirmatively, it is necessary to consider whether there are any 
considerations which ought to negative, or to reduce or limit the scope of 
the duty or the class of person to whom it is owed or the damages to which 
a breach of it may give rise.”  

In England and Wales, gross negligence replaced recklessness as mens rea for 

manslaughter555.  The leading case is Adomako in which gross negligence was 

affirmed by the House of Lords. The five elements that needed to be proved are 

discussed in terms of applicability to corporate bodies: 

a) Duty of care to the victim 

A duty of care exists between parents and their children and doctors and their 

patients. Adomako was an anaesthetist and therefore owed a duty of care to the 

patient. In a corporate context, if it is accepted that a company is a moral person 

based on the discussion above, the company would owe a duty of care to its 

employees and others. The duty of care of a company for health and safety is set 

out under HASAWA, 1974 section 2(1). 

b) Breach of that duty 

Mr. Adomako failed to notice that the oxygen supply to his patient had been 

disconnected. Mr Adomako, like all doctors, had a duty to preserve life, and one of 

the procedures was to ensure the patient had an oxygen supply if the patient was 

to come out of the procedure alive. There was therefore evidence of breach of 

duty because the patient died. A company can also breach the duty of care if it 

does not carry out risk assessments that would ensure a safe system of work as 

required by the health and safety legislation. Wilful blindness - as discussed above 

 
555 Gobert, J & Punch, M “Rethinking Corporate Crime”(London: Butterworths LexisNexis 2003) at 
page 92 
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- would be a breach of duty; so is the reduction of the maintenance budget to 

below sustainable levels, or the setting of targets whereby the employer knows or 

has reason to believe that those targets can only be achieved by bending and 

breaking the safety legislation. 

  I). the defendant’s actions created the risk of death 

Mr Adomako had a duty of care defined by statute and professional codes of 

practice; he breached that duty as he was negligent not to notice that oxygen had 

been disconnected to the patient under his care. In a corporate context, a 

company can create accidents waiting to happen by reducing maintenance budget 

which has a knock-on effect on the corporate safety activities. Inaction or wilful 

blindness by the company would also create the risk of serious injury or death. 

ii) that the defendant behaved so badly that his conduct could be said to 
amount to gross negligence 

 

As discussed above, Mr Adomako had a duty to save the patient’s life. To do that 

his role was to ensure that the patient had supply of oxygen throughout the 

surgical procedure. It can be properly assumed that Mr Adomako knew that if the 

patient had no oxygen supply, they would die, but he failed to check that the pipe 

supplying oxygen was in-situ. The conduct by Mr Adomako was therefore bad 

enough to amount to gross negligence. In a corporate context, a company can 

behave this badly if it turns a blind eye on bad safety practices or it can, like in 

most cases, put profit before planning for people’s safety, as discussed in chapter 

three.  
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iii) that the defendant’s breach of duty caused the victim’s death 

The House of Lords proved that failure by Adomako to check that the pipe 

supplying oxygen to the patient was in-situ caused the victim’s death. A company, 

as in the case of P & O Ferries (Dover) Ltd would breach the safety duty of care 

under the health and safety legislation if it was applicable to accidents at sea 

through the company’s failure to evidence safety policies and procedures, staff 

training, effective communication between the inshore and offshore management 

and risk assessments. All these factors amounted to what Justice Sheen called a 

‘disease of sloppiness from top to bottom’, as discussed in chapter three. These 

elements of safety duty that were breached by P & O Ferries (Dover) Ltd amounted 

to gross negligence that caused the loss of innocent lives.  

b). Actus reus  

The organisational failure doctrine views fault as the culpable failure of the 

company itself to assess and manage risk; that is to monitor and supervise 

effectively those it has put in position not to cause injury or commit offences556. 

Therefore the company’s liability is omissions-based for failing to control its staff, 

or for failing to ensure that safety policies and procedures are followed. In the 

English law there is a duty to act when someone creates a risk of harm, as in 

Miller557. In that case, Mr Miller caused a fire when he fell asleep while smoking a 

cigarette. When he noticed what had happened, he moved into another room and 

slept, he made no effort to put out the fire or call for help. That House of Lords 

case established a criminal liability for omission. The cause of the Clapham 

 
556 ibid at 97 
557  R v Miller [1983] 2 AC 161 
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disaster emanated from faulty wiring and the failure of the company was based on 

its failure to supervise the technician who did the wiring to check that the wiring 

was properly done.  

The organisational fault model argues that companies are moral persons558. Such 

morality is based on corporate legal personality and the policies and procedures 

that determine the corporate outlook or culture. This model makes the 

organisation or company liable without reference to the controlling mind as under 

the common law identification doctrine. It is therefore easier to prosecute 

companies without the evidential difficulties posed by the common law 

identification doctrine. The organisational fault is also different from the 

aggregation model as it does not seek to aggregate the mens rea of several persons 

to find fault for corporate criminality. What the theory does not acknowledge is 

that the company has derived morality as humans in the person of senior managers 

formulate and operationalise the policies and procedures that inform the safety 

culture of the company.  As discussed in chapter two, senior managers have 

guidance control power; they therefore determine the company’s safety behaviour 

and can take the company in any way they choose - legal or illegal. To therefore 

claim that companies are moral persons might be an overstatement. One such 

challenge comes from the perspective of methodological individualism which 

asserts that ‘all social and economic phenomena are attributable to human agency 

and human agency alone559’. By advancing the notion that corporations are moral 

 
558 French, P.A. “The Corporation as a Moral Person”(1979) 16 American Philosophical Quarterly 207  
559 Watkins, J.W .N “Historical Explanation in the Social Sciences” (1957) 8 British Journal of 
Philosophy of Science 104 
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entities, French is therefore wrong because corporate acts do not originate in the 

corporation but in the corporation’s members560.  

It can therefore be asserted that the company is clearly an investment vehicle and 

the humans concerned determine and decide on what has to be done by the 

company and how. In English law, a person whose direct action causes an offence 

is the principal offender and if it is agreed that the humans act on behalf of the 

company, there would be no basis for organisational fault as either the principal or 

sole offender. Based on that line of thought, the organisational fault is therefore 

an offshoot of the aggregation theory and cannot be a suitable moral basis on for 

punishing corporate wrong doing on its own, particularly if the key aim for 

punishing is to deter corporate reoffending. 

The following chapter will establish whether the new offence of corporate 

manslaughter has comprehensively dealt with the shortcomings of the three 

corporate fault attribution models through the senior management failure test that 

forms a significant part of structural elements of the new offence.  

Conclusion  

The discussion in this chapter has shown that the common law identification 

doctrine caused insurmountable problems for those seeking to prosecute a 

company for the offence of manslaughter.  The aggregation model was also well 

applied, but subsequently rejected in the P & O Ferries (Dover) case. In general, 

that resulted in a low success rate of prosecutions for corporate manslaughter. The 

 
560 Velasquez, M.G “Why Corporations are Not Morally Responsible for Anything They Do” in 
Desjardins, J.R & McCall (eds), “ Contemporary Issues In Business Ethics” (California:  Wadsworth 
1985) at page  117 
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organisational fault model is effective when it comes to prosecution of companies 

as there are no evidential difficulties posed by the common law identification 

doctrine.  

The prosecutions which were successful under the common law identification 

doctrine tended to be small, owner-managed businesses because the owners were 

part of the ‘directing mind and will of the company’ and it was easy to attribute 

their actions/state of mind to the Defendant Corporation. 

On the other hand, prosecuting large corporations for corporate manslaughter 

proven problematic .Senior managers do not generally drive trains that crash or 

sail ships that sink. Hence, big companies were usually absolved from criminal 

liability, as criminal actions or criminal state of minds evident within the 

company’s workforce was unlikely to belong to those in senior management. The 

chapter also discussed the challenges posed by some of the fault attribution 

models of the identification doctrine - the aggregation model and the 

organisational fault model. 

A discussion in that part of the chapter demonstrates evidential difficulties when it 

comes to legal attempts to prosecute senior managers who are perceived as the 

source of gross negligence.  Based on the above, there emerged a clear need to 

address the common law defect by enabling prosecution of corporations and 

individuals under criminal law for deaths caused by their undertakings. 

The next chapter considers the direction the reform took and the extent to which 

the CMCHA, 2007 addressed the expectations that any amended law should 
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facilitate more successful prosecutions of medium and big companies as well as 

culpable individuals for the offence of corporate manslaughter.  
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CHAPTER FIVE: A critical evaluation of the Corporate Manslaughter and 

Corporate Homicide Act, 2007 (CMCHA 2007)   

“If there is any case in which the law should speak plainly without sophism or evasion, it is 
where life is at stake561” the Special Committee on Homicide Amendment Bill (1874) 

5.0. Introduction 

The CMCHA, 2007 was passed in the wake of prolonged media, public and political 

condemnation of the Crown’s inability to sustain corporate manslaughter 

prosecutions562. Any law reforms would therefore be broadly expected to deliver 

on the strong need for a statutory offence that shifted the basis of liability for 

corporate manslaughter away from the requirement of the identification principle 

that posed insurmountable prosecution challenges as discussed in the previous 

chapter. 

To that end, the CMCHA, 2007 was expected to deliver on two key goals: 

a) firstly to raise the level of prosecutions for corporate manslaughter for both 

large and small undertakings, and  

b) secondly, to deliver justice to the families of the victims after evidence 

concluded that the bereaved placed a high value on a successful prosecution 

of the company and responsible individuals for a serious criminal offence563.   

 
561 Special Report from the Committee on Homicide Law Amendment Bill(1874) 314 quoted in Law 
Commission   of England and Wales: Murder, Manslaughter and Infanticide: Report 177 (2005) at   
page 23 paragraph 1.129                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
562 Ferguson, P “Corporate Manslaughter and Corporate Homicide Act: Legislative Comment” 
(2007) Scottish Law Times 251  
563 One view offered to the Committee was that delivery of justice gives the only consolation to 
those who will have lost their beloved ones apart from being a deterrent to would be offenders (see 
House of Commons, Home Affairs, Works and Pensions Committees: Draft Corporate Manslaughter 
Bill: First Joint Report of Sessions 2005-06: Volume 1: Report HC 540-1.) at page 7 
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This chapter therefore provides a critical evaluation of the CMCHA 2007 in the light 

of the stated expectations. The new offence contained in the CMCHA, 2007 now 

makes companies liable for workplace deaths without reference to the common 

law identification doctrine and has also explicit exclusion of secondary liability of 

senior managers for the offence. 

5.1. Perceptions for corporate liability 

During the Law Commission’s consultations, it emerged that the public was 

concerned that big companies were putting corporate profits before safety as they 

were rarely prosecuted for the manslaughter offence564. Therefore, an 

enforcement strategy which targeted companies either exclusively or preferably 

would therefore be seen as having some strategic advantage565 as it avoids the 

evidential difficulties associated with establishing the responsibility of particular 

individuals as actors within a complex organisational structure566 . 

It is not in dispute that the human agency in the commission of corporate crime 

poses one of the major dilemmas of corporate crime567. That is illustrated by the 

dichotomy of the senior manager and the company in the allocation of liability for 

corporate manslaughter which is largely unresolved568. The emphasised mode of 

punishment for the new offence is unlimited corporate fines and there is explicit 

 
564 Law Commission for England and Wales (LC) “Legislating the Criminal Code: Involuntary 
Manslaughter” (1996): Report   237. The prosecution difficulties were due to the insurmountable 
problems of the common law identification doctrine. 
565 Pearce, F & Snider, L  “Corporate Crime: Contemporary Debates” ( London: Toronto University 
Press 1995) at  page 76 
566 Harding, C “Criminal Enterprise: individuals, organisations and criminal responsibility”( Devon: 
Willan Publishing 2007) at page 149 
567  ibid 
568  ibid  at 60 
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exclusion of secondary liability for senior managers although the senior 

management is central to the definition and commission of the offence. 

The underlying difficulty of identifying culpable individuals has been referred to as 

‘the problem of many hands’569. As in big organisations, accountability is diluted 

through delegation of responsibility which makes it difficult if not impossible to 

connect a wrongful act to the responsible individual. The difficulty is more 

pronounced for an outsider who has to unravel which individuals contributed to the 

wrongful conduct,570 and how. Such difficulties are therefore only eased by 

prosecuting the organisation as a ‘framework actor’571 which seems to be the 

preferred strategy for the new corporate manslaughter offence.  

Where evidence is clear, it is easier to prosecute individuals572 but this is difficult 

in medium and large sized companies.  The unlimited corporate fines could have a 

dual effect as they can motivate punishment of responsible individuals, as after a 

hefty fine, the company would more likely to initiate an internal investigation to 

identify the offenders. This would prove difficult for an outsider. The fines are 

easy to impose and are relatively easy to collect, and they can oblige the company 

to pull up its corporate socks573 as a hefty fine may induce the company to 

discipline or discharge those responsible for putting it in legal jeopardy. This in 
 

569 Thompson, D.F “Moral Responsibility of Public Officials: The Problem of Many Hands” (1980) 74 
APSR 90 
570 Bovens, M “The Quest for Responsibility: Accountability and Citizenship in Complex 
Organisations” (London: Cambridge University Press 1998)  at  page 46 
571 There is force in the argument since individuals are employed to fulfil corporate objectives and 
the shareholders benefit from profits accruing from some of the criminal activities by senior 
managers. An example would be severe cuts in health and safety budgets to increase profitability 
and earnings per share. But will the problems of corporate killing be resolved without dealing with 
culpable individuals under criminal law? This is a key question for the thesis. 
572Calkins, S “Corporate Compliance and The Antitrust Agencies: Bimodal Penalties” (1997) 60 Law 
and Contemporary Problems 127 
573 Williams, G “Text Book Of Criminal Law” (London: Stevens 1983) at page 974 
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turn allows the effect of corporate sanctions to filter down to the source of the 

problem574. 

The effectiveness of internal disciplinary measures is, however, questionable as 

the company will not recover the fines from the senior manager apart from 

through dismissal. The effect of that dismissal is again doubtful given alternative 

employment opportunities: or would the senior managers self-investigate or be 

prepared to sacrifice one of their own?  These are some of the reasons why 

enterprise liability is prominent for most corporate offences. However, the 

argument supported by the thesis is that unlimited corporate fines on their own 

without criminal liability for senior managers will do little to advance the focussed 

aim of criminal sanctions, which is to deter reoffending. 

5.2. The structural elements of the offence  

The offence575 is committed by a company when the way in which the activities576 

are organised or managed by its “senior management” amount to gross breach of a 

relevant duty of care owed to the victim and the breach is a “significant” and 

“substantial” cause of death. It is worth noting that whether liability arises 

involves working through the technical layers of numerous elements577: 

“Is this an organisation that is covered? (s.1) Is there a relevant duty of 
care? (s.2) Is the duty excluded in whole or in part? (ss. 3-7). Is there a 

 
574 Jefferson, M “Corporate Criminal Liability: The Problem of Sanctions” (2001) Journal of Criminal 
Law 65(235) 
575 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 1 
576 The activities referred to relate to work practices; when safety issues are not observed they result 
in breach of health and safety legislation, a regulatory statute that is perceived as lenient for 
punishing manslaughter. During the consultation, there was public demand for an offence that lies 
outside the health and safety regulatory scheme 
577 Ormerod, D & Taylor, R “Legislative Comment: The Corporate Manslaughter and Corporate 
Homicide Act, 2007” (2008) Criminal Law Review 589-591 
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gross breach? (s.8) In relation to each of these primary questions, other 
secondary issues arise: Is the offence due to the way in which activities are 
managed or organised? Is the contribution of senior management a 
substantial element? And who are the senior management?578 

 

The complex structure of the offence has prompted comments that the CMCHA, 

2007 is far from straightforward; it attracts other cynical views that it succeeds 

primarily in making a symbolic statement about corporate responsibility, which it 

will struggle to fulfil in practice579”. Ormerod’s comments echo those of the 

Parliamentary Select Committee of 1874, who asserted that;   

‘If there is any case in which the law should speak plainly without sophism 
or evasion, it is where life is at stake’580. 

The other perceived limitation is that the offence only applies to death and not to 

serious injuries. According to the HSC, while there were 220 fatal injuries to 

workers in 2004/05, 30,213 sustained major injuries581. There was a feeling that 

the failure to extend the application of the new law to cover serious injuries would 

diminish deterrence, supporting the view that not criminalising serious injuries 

might send a wrong message to say that we punish serious crimes that result in 

death and not those that do not582”. 

 

 
578 Ibid. Ormerod laments that for a statute to leave so many crucial issues unresolved is 
disappointing and also warns that the layers of technicality serve to restrict the scope of liability far 
more than would at first appear, and may well lead to significant difficulties in practice. 
579 op cit  
580 Special Report from the Committee on Homicide Law Amendment Bill(1874) 314 quoted in Law 
Commission   of England and Wales : Report 177(2005) at   page 23 paragraph 1.129                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                               
581 National Statistics and Health and Safety Commission, Health and Safety Statistics 2004/05 pages 
5-6      
582 House of Commons, Home Affairs, Works and Pensions Committees: Draft Corporate 
Manslaughter Bill: First Joint Report of Sessions 2005-06: Volume 1 at page 21.  
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The CMCHA, 2007 abolishes gross negligence manslaughter to corporations and 

other bodies583. This results in a major shift from the common law identification 

doctrine584. However, organisations that are not covered by the Act and individuals 

can still be prosecuted under gross negligence manslaughter. In the context of 

corporate entities, the “way in which the activities are managed and organised by 

senior management” can be summed up in the company policies and practices as 

these direct the method, style or manner of doing things in the company585. 

 

The complex approach to the drafting of the offence has the apparent effect of 

separating breach of the relevant duty of care from cause of death to whom the 

duty of care is owed. That is because, if the activities are not proven to be a 

significant and substantial element of the breach, the chain of causation might be 

broken, thus rendering prosecution and conviction elusive586.  

The meaning of the phrase the “way activities are managed or organised” is not 

explained in the CMCHA, 2007 but this might have a bearing on the corporate 

safety practice of the company. The view of the Government was that the new 

offence would capture failings in the strategic management of activities where 

there were inadequate systems or practices in the organisation as a whole587. The 

insistence of fault by senior management to find corporate fault is based on the 

 
583 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 20 .  However, 
organisations not covered by the Act and individuals can still be prosecuted for gross negligence 
manslaughter. As for senior managers, the charging Act remains the HASAWA, 1974 s 37(1) 
584 Bentley, R, “The Death of No Blame Culture” (2008) Criminal Law Journal 591 .  There are, 
however, views that, the Act brings back rudiments of the identification principle by posing the need 
to ask who the senior managers are. 
585 Fisse, B & Braithwaite, J,  “The Allocation of Responsibility For Corporate Crime: Individualism, 
Collectivism and Accountability” (1988) 11 Sydney Law Review  468 at 511-2  
586 Anon,” Criminal Sentence “ (2009) Criminal  Law Journal  173(6) 94 
587 House of Lords Grand Committee: Hansard Column 138(11/01/2007) as per Lord Bassam 
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fact that companies are creatures of the law and so the issue is to determine when 

acts of these people should be attributed to the company588. The mechanism by 

which this new liability is achieved is through abandonment of the identification 

doctrine as the method of attributing criminal liability to organisations589. This is 

replaced by what might be described as the ‘qualified aggregation principle’ which 

primarily bases the responsibility on the activity of the company as a whole rather 

than focusing on individual managers.  This was preferred by the legislature as it 

avoids the evidential difficulties of identifying who the senior manager is: but how 

culpable individual senior managers would be identified for prosecution under 

health and safety legislation remains a key challenge. This is resolved in chapter 

eight. 

5.3. Senior management failure as test for corporate fault 

An organisation is liable for corporate manslaughter when there is a failure by 

senior management in the “manner” or “ways” they manage the activities of the 

organisation; this amounts to breach of the relevant duty of care owed to the 

victim and that breach results in death. The “senior management” requirement 

ensured that the offence is targeted at failings in the strategic management of the 

organisation rather than failings at junior levels590. This does not mean that the 

health and safety issues cannot be made a matter across the management chain, 

 
588 Clarkson, C.W “Corporate Manslaughter: Yet More Government Proposals” ( 2005) Criminal  Law  
Review  677 
589 Sopp, M “Corporate Manslaughter: Legislative Comment” (2007) Construction Law Journal  82 
590 ibid  
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but senior management must retain the responsibility to ensure compliance at all 

levels591.  

Under the new offence, it is sufficient for the jury to consider that the senior 

management of the organisation was collectively not taking adequate care and this 

was a substantial part of the organisation’s failure592. This clearly moves away 

from the common law identification principle requirement where one senior 

manager deemed to be the controlling mind had to be identified with mens rea for 

the offence or negligence for attribution to the company.  

The CMCHA 2007 imposes liability of manslaughter on the basis of breach of 

relevant duty of care by the organisation as a result of the way the activities are 

“managed” or “organised” by senior management. Under section 1(3), the test for 

the offence is qualified, as it is only committed by an organisation if management 

failure is a “substantial” element in the breach referred to. This then begs the 

question as to who is a senior manager.593 Would a branch manager who is totally 

responsible for a branch outlet be a senior manager for a chain that has more 

than, say 300 branches? Will those at head office be prepared to be prosecuted for 

the branch manager’s wrong doing, or would branch activities constitute a 

substantial part of the company’s operations? 

 
591Ministry of Justice Guidelines: Understanding the Corporate Manslaughter and Corporate 
Homicide Act, 2007 available at www.justice.gov.uk/guidance/manslaughteractguidelines.htm 
viewed on 2/09/2011  
592 Wotherspoon v Lord Advocate [1978] JC 74 
593 It had been foreseen that the restriction of management failure to that of senior managers is also 
problematic and has in effect reintroduced some of the problems of identification. This has urged 
Home Office to address the problem without abandoning the Law Commission’s proposal for 
management failure that would cover even failings at lower levels  (see House of Commons: Joint 
Home Affairs, Works and Pensions Committees: Draft Corporate Manslaughter Bill: First Joint Report 
of session 2005-06: Volume 1 Report at  page 3) 

http://www.justice.gov.uk/guidance/manslaughteractguidelines.htm


198 

 

At face value, the definition of senior management has a far wider compass than 

merely those under common law who constituted ‘directing minds’ of a 

company594. It is not unreasonable therefore to posit that the definition of senior 

management introduces a legal argument about who does and who does not fall 

under the ambit of senior management595. 

The difficulty with the definition of senior management is that it is constructed of 

terms that have no established meaning in either legislation or case law596. Section 

1(4) (c) provides that, in relation to an organisation, senior management should 

play “significant” roles in the making of decisions about how the whole or a 

“substantial” part of its activities are to be “managed” or “organised” by people 

who do the actual managing or organising of the whole or a “substantial” part of 

those activities.  It is noted that the definition of senior management might 

include everyone in the organisation, as employees at every level are likely to be 

involved in the actual managing or organising of part of the organisation’s 

activities597 .  

Thus, the unclear terms ‘significant role’ and ‘whole or substantial part’ that 

inform the meaning of senior management in section 4(1) (c) provide fertile ground 

for legal arguments that can frustrate effective prosecution.  

 
594 Tesco Supermarket v Nattrass [1971] 2 WLR 1166 
595 Anon: Would Different Penalties Create Better Compliance?(2008)  Health and Safety  at Work  6 
15(7) 
596 Matthews, R” Blackstone’s Corporate Manslaughter and Corporate Homicide Act, 2007” ( London: 
Sweet & Maxwell 2007) at page 113 
597  Matthew asserts that at a lower level, a decision about the type of ladder to use in order to 
change a bulb would appear capable of being upheld just as the making of a decision on how 
activities of an organisation are to be managed or organised [see Matthews, R” Blackstone’s 
Corporate Manslaughter and Corporate Homicide Act, 2007” (London: Sweet & Maxwell 2007) at 
page 113] 
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The way the offence is designed in the Act conceals a considerable degree of 

complexity as it follows that a company cannot be prosecuted for the offence 

unless the way that its activities are managed by its senior managers is a 

substantial element to the breach598. It can, however, be argued that senior 

management’s role in the activities of the company will in most cases be 

significant and substantial as they are in charge of safety policy development and 

administration. Therefore, it should be easy to secure conviction of a company and 

trigger prosecution of individual senior managers under the HASAWA, 1974 s 37(1).  

However, the identification of senior managers in a medium or large sized 

company still needs to be resolved. 

5.3.1. Some negatives of the senior management test 

The evidential challenges faced under the common law identification doctrine 

discussed in the previous chapter do not seem to have been comprehensively 

addressed in the CMCHA, 2007. The senior management test will therefore 

perpetuate many of the evidentiary problems associated with the identification 

doctrine599. Cavanagh600 rightly asserts that evidential uncertainty will ensue from 

arguments over whether an individual played a significant role in the making or 

managing of the organisational policy.  Clarkson and Keating601 concur with this 

viewpoint as they see the CMCHA, 2007 as threatening to open the door to endless 

arguments in court as to whether certain persons do or do not qualify to be part of 

 
598 Ferguson, P” Corporate Manslaughter and Corporate Homicide Act: Legislative Comment” (2007) 
Scottish  Law Times 251 
599 Gorbet, J “The Corporate Manslaughter and Corporate Homicide Act, 2007: Thirteen years in the 
waiting but was it worth the wait?”(2008) 71 Michigan Law Review 413 at page 428 
600 Cavanagh, N “Corporate Criminal Liability: An Assessment of the Models of Fault” (2011) Journal 
of Criminal Law 414: 423-425 
601Clarkson C.M.W , Keating H.M & Cunningham, R “Criminal Law 7th Edition”(London: Sweet & 
Maxwell 2010) at page 260 
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the senior management. There is a strong view that the senior management 

requirement test for corporate fault works in favour of the big company which has 

greater scope than the small company, which does not, for arguing that the 

management failure did not take place at a sufficiently senior management 

level602. For example, a large company which runs a number of outlets may argue 

that an outlet where the accident would have happened does not represent a 

substantial part of its operations603. Therefore, companies under the senior 

management test may be able to avoid liability due to evidentiary uncertainty, and 

the larger the company the more chances for arguments anchored around the 

words ‘significant’ and ‘substantial’. 

5.4. Employer’s Relevant Duty of Care 

This phrase “relevant duty” was inserted in the CMCHA, 2007 so as to protect 

excluded duties for public bodies under sections 3-7. The employer’s relevant duty 

of care to his employees is found at s 2(1) (a) of HASAWA, 1974 which imposes 

strict liability604. The employer should ensure a safe system of work, and case law 

established that this responsibility is non-delegable605. The employer is obliged to 

risk-assess the circumstances of each employee and to ensure that a plan of care is 

put in place for their safety and welfare, a principle clarified in Paris606. The 

 
602 ibid 
603 Bebb, G “Plus Ca Change?” (2006) Employment law Journal 22 at 24 cited in  Cavanagh, N        “ 
Corporate Criminal Liability: An Assessment of the Models of Fault” (2011) Journal Of Criminal Law 
414: 423-425 
604 R v Gateway Foodmarkets Ltd [1997] 3 All ER R78 
605 Wilson & Clyde Coal Co Ltd v English [1938] AC57. The HASAWA, 1974 section 2 cites the 
employer and not the senior manager. Since the senior manager has no safety duties under the 
safety legislation, in theory there could be problems fixing liability where there is no responsibility 
606 Paris v Stepney Borough Council [1951] AC 357 
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employer must further ensure that premises are safe607 and this duty further 

extends to premises of third parties, particularly for contract cleaning companies, 

as they must ensure safety of their employees while at work on those sites608.Gross 

breach of relevant duty of care is defined in terms of conduct which “falls far 

below” what can be reasonably expected of a similar organisation in the 

circumstances609. This is an objective standard and requires no consideration of 

mens rea.  

In analysing the breach, the jury might determine the company’s attitude to 

health and safety issues to establish whether corporate culture and practices 

encouraged or supported breach of safety, and any relevant issues that evidence 

gross breach610. In determining whether a specific breach of duty fell far below a 

reasonable standard, the jury must consider the company’s failure to comply with 

health and safety legislation, seriousness of such failure, and how much risk is 

posed611.   Here, however, it is not considered necessary to scrutinise the 

management of each and every activity carried out by the company. 

5.5. Controversial aspects of the offence   

The new offence applies senior management failure as the litmus test for 

corporate fault since the offence is attributed to management failure at senior 

levels.  The centrality of senior management in the definition of the offence re-

introduces the identification doctrine, as senior managers now have to be 

 
607 Latimer v AEC Ltd [1953] AC 643 
608 Wilson v Tyneside Window Cleaning Co [1958] 2 QB 110 
609 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 1(4)(b) 
610 op cit   at section 8(4) 
611 ibid at section 8(2) 
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apparently identified instead of the overall “controlling mind” of the company. 

The definition of senior manager is complex and it has long been speculated that it 

is a legal minefield that can make prosecution elusive in medium and big, complex 

entities. 

Despite gross management failure being the litmus test for corporate fault, senior 

managers are not liable as secondary parties under the CMCHA, 2007 which is 

perceived as a limitation of the new offence if one of its aims is to deter corporate 

reoffending. 

The CMCHA 2007 does not criminalise life-changing serious injuries that are a 

result of senior management failure, and this exclusion has been cited as sending 

wrong signals to organisations to the extent of diminishing the deterrent impact of 

the CMCHA, 2007. 

5.6. Sanctions under the CMCHA, 2007 

The prominent form of punishment upon conviction under the CMCHA, 2007 is 

unlimited fines. Other measures at the disposal of the courts are remedial- and 

reputation-oriented sanctions. Individuals are sanctioned under the health and 

safety legislation and the penalty could be imprisonment or fine upon conviction. 

Possible sanctions for culpable senior managers are perceived as both 

disproportionate and problematic, as discussed in chapter four and this chapter. 

The corporate and individual sanctions are next analysed.  
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5.6.1 Unlimited Corporate Fines  

Fines remain the sole penalty available in English law for most criminal law 

violations. In its consultation paper, The Law Commission612 proposed to retain the 

current scheme, and the sanctions had to be within the present system613 and the 

Law Commission opined that no respectable company would settle for sloppy 

safety culture in the face of hefty fines. However, such optimism is not justified as 

empirical evidence shows that, in most instances, corporate officers who have 

been convicted of crimes have suffered no loss in income; or some have 

subsequently been promoted614. It is not necessarily the case that any stigma as a 

result of such conviction reduces the company’s market share as any loss would be 

recouped subsequently through increased prices615 on services to the general 

public who will not be part of the wrong doing at all. 

There is a view that continued exclusive reliance on fines as the method of 

sanctioning the errant corporation is conceptually flawed and unnecessarily 

restrictive as other options offer the opportunity of achieving the aims of criminal 

law more effectively,616 like punishing the culpable individuals within those 

companies. 

 
612 Law Commission for England and Wales: Involuntary Manslaughter: A Consultation Paper. Report 
135 (1994) at paragraph 4.92 
613 ibid at paragraph 5.91 
614 Jefferson, M  “Corporate Criminal Liability: The Problem of Sanctions”(2001) Journal of Criminal 
Law 65(235) 
615 Ibid. British Rail was fined £250,000 and ordered to pay £55,000 prosecution costs for an 
admitted failure to ensure the safety of its employees and passengers following the Clapham rail 
collision in 1987. The judge was faced with an acute problem… the fine could only be met either by 
increasing the burden of the travelling public or by reducing the finance available for improvement 
to the rail system.  
616 Mays, R “Criminal Liability of Corporations and Scots Law: Learning Lessons from Anglo American 
Jurisprudence”(2000) Edinburgh Law Review 46 at pages 62-63 
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A widely stated disadvantage of corporate fines is the overspill effect of such fines 

on the “innocents” like shareholders, employees, creditors and the general public. 

However, even though shareholders are innocent, when there are profits being 

generated from criminal activities, they get a higher return on their investment. 

Because of the adverse effect of fines on corporate finances, the creditors may go 

unpaid which has a domino effect on the economy; employees may forego salary 

adjustments or lose their jobs, and the community may lose local economy if the 

business liquidates.  

In 1987 a fine of £750,000 on BP Limited constituted 0.05% of profit after tax and 

was equivalent to a fine of £7.50 on a person earning £15,000 per annum617. Fines 

may therefore not be a sufficient deterrent. Some evidence618 concludes that the 

“profit before safety” mentality, based on greed, is still entrenched in most 

corporate minds. 

Irrespective of the amount, the unlimited fines deployed against the corporation 

resemble ‘scud missiles619’ as, when they hit the target area, they cause 

unconscionable damage on the innocent as discussed above. What are needed 

therefore are ‘smart bombs’ which are capable of surgical strikes without 

 
617Wells, C “Corporations and Criminal Responsibility, 2nd Edition” (Oxford: Oxford University Press 
2001) at page 33 see also Slapper, Gary “Corporate Manslaughter: An Examination of the 
Determinants of Prosecutorial Policy” (1993) Social and Legal Studies, 2(4), pp. 423–443. 
618 In Scotland, JCB pleaded guilty of breaching the health and safety duties that resulted in the 
death of an employee. They were fined only £7,500. This was viewed as a scandal. Further, one of 
the directors of the company remarked that ‘the contract had a £20, 0000 a day plus penalty clause 
for every day it is late and for us to introduce health and safety and be rigid could possibly put the 
contract behind, whereas if we break the health and safety legislation and kill the employee, we only 
pay an average of £7,000. It is a big choice for us as a company isn’t it?’ (see House of Commons: 
Home Affairs Works and Pensions: Draft Corporate Manslaughter Bill: First Joint Report Session 
2005-06 Volume 1: report. p 70)  
619 Fisse ,B  & Braithwaite, J “Theory of Institutional Design: Corporations Crime and 
Accountability”(London: Cambridge University Press 1993) at  page 188 



205 

 

collateral damage620: but such ‘smart bombs’ are rare or are simply not available. 

This metaphor reinforces the fact that corporate fines of whatever form have a 

limitation. This may justify the need for sanctions that would also target culpable 

individuals for the perceived corporate accountability which might be the outcome 

for criminalising those who determine corporate safety. 

Fines are also contingent on the fault of the company, as they are based on the 

result of the company’s fault, since they are assessed on failure to provide a safe 

system of work not on the outcome of that failure621  which could be death of an 

employee. The effect is, therefore, that any fine for death is nominal, prompting a 

view that a fine is not a compensation for death but is directed at how the 

company breached the criminal law; and those fines are not seen as punishment 

but the price paid for corporate killing622. It is on this basis that it is suggested that 

the law devises schemes for ensuring that the individuals who perpetrate crimes 

while acting in the capacity of the company are punished under criminal law, not 

under the regulatory health and safety legislation that is perceived as lenient for 

the manslaughter offence. The corporate fines under the CMCHA, 2007 are 

 
620 ibid 
621 Jefferson, M” Corporate Criminal Liability: The Problem of Sanctions”(2001) Journal of Criminal 
Law 65(235) 
622 ibid 
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unlimited623, as the amount of the fine must reflect the seriousness of the offence. 

The ability to pay is, however, taken into account624. 

There is a view that, for a court to debate whether fines should be absolute, 

limited or unlimited, or proportional to a company’s profits or potential 

profitability may be to deflect from the more fundamental question on whether 

fines are a useful or desirable sanction against the convicted company625. That 

appears to be the case, since in most cases, the real offenders, who are the senior 

managers are insulated from criminal liability. It could be speculated that 

enterprise liability in the form of corporate fines on its own does not provide a 

sustainable solution to corporate crime without the censure of those who act in 

the capacity of the company.  

5.6.2. Liability for Senior Managers 

The CMCHA, 2007 explicitly excludes senior managers as secondary parties to the 

offence626 to which the Construction Union and other Safety Campaign Groups have 

referred to the CMCHA, 2007 as a “hollow victory”627. This was also supported by 

 
623 Corporate Manslaughter and Corporate Homicide Act, 2007 section 1(6) . During consultations, 
there were mixed views on whether fines were to be unlimited. Most believed that some restrictions 
ought to be set, like taking the size of the organisation’s turnover into account and also taking 
mitigating factors such as past health and safety record into account. Other suggestions were for 
suspended fines (see  Home Office: Corporate Manslaughter: The Government’s Draft Bill for 
Reforms, Cm 6497 March 2005  Evidence 44, 88,102,130,197,199,210,247 and 250) 
624 Turner, A “Sentencing for Corporate Manslaughter: A consultation” (2007) 171 Justice of Peace 
News 800 
625 Gorbet , J & Punch, M  “Rethinking Corporate Crime”( London : Butterworths 2003)  at  page  231 
626 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 18. In support of its thesis 
for exclusion of secondary liability, the Confederation of British Industry (CBI) argued that the 
change in the law is intended to close gaps in the application of the law and not to create a new, 
wider offence, and that individual liability under the corporate manslaughter offence might 
discourage senior managers from taking up posts in industry which had a retrograde effect on the 
economy in general. 
627 The Act was a disappointment for the Construction Union as it failed to include clauses which 
would have allowed the imprisonment of company directors if their negligence led to the death of 
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the Centre for Corporate Accountability’s view that CMCHA, 2007 was a lost 

opportunity to make culpable individuals more liable628. Exclusion of secondary 

liability has been perceived by other commentators as a limitation that would lead 

the CMCHA, 2007 to be eventually amended in order to create an individual 

offence against those who have a secondary role in gross management failure629. 

It is submitted that exclusion of secondary liability defies logic based on the 

central role of senior managers in both the definition and commission of the 

offence630, supporting a further view that unless individuals are also prosecuted, 

the punishment of corporations is of limited relevance to the purposes of criminal 

law631. Based on discussions in chapters one, two and three on moral theory and 

the key role of senior managers in corporate safety, enforcement against 

corporations is effective when accompanied by action against high level 

managers632. The omission of secondary liability has also been described as a grave 

shortcoming633 in the criminal law. 

The new offence does not abolish the offence of gross negligence manslaughter for 

individual managers. However, the reality is that fewer senior managers have been 

prosecuted for the offence and it is asserted that even fewer prosecutions would 

be brought against individuals, as prosecutors would consider companies easy 
 

the worker as they argued that this would not be a step change in the construction industry of the 
UK ( see Oates  A “Tolleys Corporate Manslaughter and Homicide Act, 2007: A Guide to 
Compliance”(London: LexisNexis 2008)  at  page 158 
628 Health and Safety Magazine, September, 2007 
629 Oates  A “Tolleys Corporate Manslaughter and Homicide Act, 2007: A Guide to Compliance” 
(London: LexisNexis 2008)  at  page 160 
630 Corporate Manslaughter and Corporate Homicide Act, 2007 at  section 1(1)  
631 Glazebrook, P. R “A Better Way of Convicting Businesses of Avoidable Deaths and Injuries?”  
(2002) Cambridge Law Journal  405 
632 Wells, C “Corporations: Culture ,Risk and Criminal Liability  “ (1993) Criminal  Law Review  551 
633 Clarkson, C.W “Corporate Manslaughter: Yet More Government Proposals” (2005) Criminal Law 
Review  677 
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targets 634 than going after individuals within a complex organisational structure 

which is typical for medium and large sized companies. 

It is submitted that secondary liability for senior managers under the CMCHA, 2007 

would have delivered on three key issues; firstly the CMCHA, 2007 would have 

addressed the problems of corporate killing at source; secondly, justice would 

have been at least guaranteed to the families of the victims, and finally, corporate 

accountability would have been enhanced as senior managers would be more likely 

to think through health and safety decisions if they knew they would be held 

individually liable under the CMCHA, 2007.  

5.7. Prosecutions under the CMCHA, 2007 and lessons learnt so far 

Three prosecutions under the new offence have been decided by the courts: JMW 

Farms Ltd (Unreported) May, 8 2012 Crown Court (Belfast); Cotsworld Geo 

Technical Holdings [2011] EWCA Crim 1337, [2012] 1 Cr. App. R(S) 26(CA (Crim 

Div)); and Lion Steel Equipment Ltd (Unreported) July, 20 2012 Crown Court 

(Manchester). Of the three companies, Lion Steel is a medium sized company with 

a total of 142 employees. 

a) JMW Farms Ltd635 

JMW Farms Ltd was fined £187,500 and £13,000 costs for safety failings that led to 

the death of one of the employees after a metal bin fell from the raised fork of a 

forklift truck. The vehicle was being driven by one of the company’s directors and 
 

634 Clough ,J & Mulhem, C  “Prosecution of Corporations and their Officers” (Oxford: Oxford 
University Press 2002)  at page 9  
635 Record Fine In Northern Ireland First Corporate Manslaughter  case at 
http://www.shponline.co.uk/incourt-
content/full/id/218461/pop_up?_content_viewMode=print&_content_print=true retrieved on 
16/02/2012 

http://www.shponline.co.uk/incourt-content/full/id/218461/pop_up?_content_viewMode=print&_content_print=true
http://www.shponline.co.uk/incourt-content/full/id/218461/pop_up?_content_viewMode=print&_content_print=true
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the bin had not been properly secured. The investigation revealed that the forklift 

was an on-loan vehicle while the usual truck was being serviced, and it was also 

revealed that the on-loan vehicle was not designed to forklift the type of bins. The 

HSE Northern Ireland highlighted the need for health and safety risk assessments, 

to which the company pleaded guilty. There was in that case no finding of 

individual liability either under common law or for any offences under the 

HASAWA, 1974636.  That proved the point that prosecution might settle for 

corporate liability which is easier. 

b) Cotsworld Geo Technical Holdings Ltd637  

The company was a small family-run business employing eight people and was at 

the time in a poor financial state. A junior geologist employed by the company was 

killed while in the course of investigating soil samples for the company. Evidence 

at the trial pointed to breach of safety provisions as the company failed to abide 

by advice from HSE and disregarded industrial guidelines that trenches that were 

deeper than 1.2 metres must be supported. 

Lord Judge C.J outlined how the counts were formulated638: 

“the original indictment contained four counts.  Count 2 and 3 alleged that 
the company was guilty of corporate manslaughter, contrary to the CMCHA 
2007, and had failed to discharge the duty of an employer to ensure the 
health and safety of an employee contrary to section 2(1) of the HASAWA, 
1974. Counts 3 and 4 was directed at the director personally, alleged 
manslaughter by gross negligence and consent and connivance by him to the 
company’s failure to discharge its duty under the HASAWA, 1974 or causing 
the breach of that duty by his own neglect”.  
  

 
636 Woodley, M “Bargaining over Corporate Manslaughter- What Price a Life?”(2013) Journal of 
Criminal Law 33:36-37 
637Cotswold Geo Technical Holdings fined £185,000 available at 
http://cms.parabis.co.uk/repository/Plexus/Documents/E-Alert_18-02-11.pdf viewed on 16/02/2012 
638 R v Cotswold Geo Technical Holdings [2011]EWCA Crim 1337 at paragraph 8; [2012] 1 Cr.App.R(S) 
26( CA(Crim Div)) 
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The company was fined £385,000 for corporate manslaughter with the jury finding 

that the system of work in digging trial pits was wholly and unnecessarily 

dangerous and the company had ignored industry standards. The sole director of 

the company was too ill to stand trial. The defence filed a series of abuse of 

process applications asking for the charges against the director as an individual to 

be stayed, further arguing that he could not recall events that led to the corporate 

manslaughter and the court process would interfere with his rights under the ECHR 

articles 6 and 8. A defence was also mounted on behalf of the company linked to 

the sole director’s ill health, citing that Mr Eaton the director was a crucial 

defence witness and if he was not able to provide evidence for himself, then he 

could not provide evidence for the company either as the court had to prove he 

consented or connived for the offence to take place. However, the trial judge 

rejected that contention and continued with the prosecution of the company. 

Although in theory the company is a separate legal entity that can sue and be sued 

in its own right, the senior management test that is one of the structural elements 

of the offence under the CMCHA, 2007 needs to be satisfied to establish corporate 

fault and the test also enables the jury to determine grossness of the offence. 

However Mr Eaton had been interviewed on video after the disaster and although 

the jury had no privilege of cross-examination, the court ruled that the available 

evidence was adequate to find the company guilty of corporate manslaughter.  

 

There was a revelation that, prior to the disaster, the director had visited where 

the geologist was working and then left for the day. He therefore had factual 

knowledge of the conditions the geologist was working under and might have had 

the legal knowledge that the working conditions then were not compliant with the 
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HASWA, 1974 and the industry best-practice guidelines. There is no evidence that 

he advised against the practice and could have been convicted for gross negligence 

manslaughter if he could stand trial. However the defence argued against gross 

negligence by Mr. Eaton as he had been in thousands of pits that were similar to 

the one in which the geologist was killed, and had even been in the same pit 

before the disaster occurred. One of the arguments by the defence was that the 

employee had gone into the pit after other employees had left which escalated the 

risk of death; otherwise he could have been saved had the others been on site. 

  

c) Lion Steel Equipment Ltd 

Lion Steel Equipment Ltd639 was the first medium sized company to be prosecuted 

under the new offence and was fined £480,000 and £84,000 legal costs. The 

offence had been admitted by the company part of the way through the trial on 

the basis that the charges against the three directors for gross negligence 

manslaughter would be dropped640. There is a further charge of failing to ensure 

the safety of employees that will lie on file. 

The court took into account three years’ financial statements of Lion Steel Ltd in 

reaching the level of the fine. The company had an average turnover of £10 million 

per year with profits of between £180,000 and £370,000, and relied mostly on 

loans. The court noticed no indications of extravagance and further balanced the 

 
639  R v Lion Steel Equipment Ltd (Unreported: Crown Court Manchester) July, 20/2012. The company 
had 142 employees and three directors  and could be classified as a medium sized company as 
compared to Cotswold Geotechnical Holdings and JMW Farms (the other two organizations 
convicted for Corporate Manslaughter since the offence came into force in April 2008) 
640 Anon “ Case Comment”(2012) Health and Safety at Work 8 
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need to punish Lion Steel Ltd against the interests of the 142 employees and the 

charges were also reduced by 50% for delaying the prosecution process. 

The company operated two different sites in Hyde and Chester. It had three 

directors; each was individually responsible for overall operations at Chester and 

Hyde, respectively. In May, 2008 a company maintenance worker fell over a fragile 

roof at the Hyde location and died. The following facts were noted by the court: 

a) “The deceased had not received any proper training to work on the roof, 
b) There was no risk assessment or a safe system of work for the undertaking, 
c) Supervision was also inadequate and the court noted that the directors had 

a relevant duty of care to the deceased, 
d) Health and safety concerns raised by the insurers were not heeded, 
e) The company had been warned in 2006 by the HSE that danger warning 

signs and notices be erected to keep people away from fragile roofs, and  
f) The Chester site was better managed in terms of safety than the Hyde 

location”. 

It will be noted from the previous chapter that these are similar reasons for which 

an owner-manager, Mr Kite, was prosecuted and convicted. The employer, through 

the senior managers, has a responsibility to provide training and equipment under 

HASAWA, 1974 section 2, but this was not done; the employer had a duty to ensure 

a safe system of work by carrying out suitable and sufficient risk assessments for 

their undertakings in compliance to Management of Health and Safety at Work 

Regulations of 1999 statutory instrument 3242 whose legislative intent was not 

evidenced. There was therefore evidence of gross negligence by senior 

management.  

The court could not link any of the directors to the offence, citing that being a 

director does not create a duty of care to every employee and, when considering 

whether a director owed a duty of care, the measure of control by that director 

and the system in operation should be taken into account. On that basis, the court 
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failed to adduce evidence to convict the directors for corporate manslaughter. The 

Lion Steel Ltd prosecution shows that the CPS will still faces challenges 

prosecuting a company for corporate manslaughter alongside a senior manager for 

gross negligence manslaughter under HASAWA, 1974 section 37(1). These were the 

same problems that were experienced by the prosecution before the new offence 

contained in CMCHA, 2007 was promulgated; directors did not have a duty of care 

by virtue of holding office as re-established in Lion Steel Ltd as one has to prove 

that the senior manager aided or abetted the offence, which is difficult. If Lion 

Steel Ltd was an owner-managed company, there would have been a successful 

prosecution. The gross negligence manslaughter charge under the HASAWA, 1974 s 

37 (1) will therefore apply to small businesses and not to medium or large sized 

companies. 

The plea bargain by the Lion Steel Ltd therefore left no opportunity to establish 

how the court would deal with some of the more challenging aspects of the 

CMCHA, 2007, such as who is a senior manager, and how culpable senior managers 

were to be identified for prosecution. These aspects still have to be tested in a 

medium or large sized company in future prosecutions641.  

The negotiated guilty plea by Lion Steel Ltd might be viewed as unethical by 

absolving the senior managers who are indeed - and in fact - responsible for the 

corporate safety behaviour as discussed in chapters two and three. The benefit of 

a plea bargain, from a prosecution point of view, could have been to resolve the 

 
641 Eversheds “Health Legal Update: Corporate Manslaughter – Lion Steel conviction available at  
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=templatedata\Eversheds\
articles\data\en\Healthcare\Corporate_manslaughter_Lion_Steel_Conviction_July_2012 retrieved 
26/10/2012 

http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=templatedata%5CEversheds%5Carticles%5Cdata%5Cen%5CHealthcare%5CCorporate_manslaughter_Lion_Steel_Conviction_July_2012
http://www.eversheds.com/global/en/what/articles/index.page?ArticleID=templatedata%5CEversheds%5Carticles%5Cdata%5Cen%5CHealthcare%5CCorporate_manslaughter_Lion_Steel_Conviction_July_2012
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case faster by avoiding the challenges of prosecuting individual senior managers 

when prospects to secure a conviction were slim. Plea bargaining could be 

unethical in some cases as discussed in this chapter and chapter three.  

The case further demonstrates that the criminal law is at present unable to deliver 

fully on safety ethical standards as it cannot deal with the immoral conduct of 

senior managers who determine ethical compliance642. The company that is 

punished as the framework actor might not be keen to punish culpable senior 

managers who would ironically be responsible for the internal ‘witch hunting’ 

rendering the disciplinary process a smoke-screen procedure. 

The history of corporate manslaughter prosecutions against directors is generally 

marked with very few successes involving small owner-managed companies as 

discussed in chapter four. It is speculated that, in the absence of an alternative 

legal response to workplace deaths, the prosecution difficulties against senior 

managers in medium and large sized companies that were experienced under 

common law will remain643. That speculation is based on the fact that the culpable 

senior managers will still be prosecuted under common law offence of gross 

negligence manslaughter, which is problematic as case law has illustrated644.  

In some cases, as in Lion Steel Ltd, senior managers may be willing to sacrifice 

shareholder interests by facilitating a plea bargain in return for charges against 

 
642 The lack of criminal law interest might be inferred from explicit exclusion of secondary liability for 
senior managers under the CMCHA 2007 section 18 
643 Senior managers are still to be prosecuted for gross negligence manslaughter under the HASAWA, 
1974 section 37(1) 
644 Matthews, R “Blackstone’s Guide to the Corporate Manslaughter and Corporate Homicide Act, 
2007” (Oxford: Oxford University Press 2008) at page 5. 
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individuals being dropped645 . This results in drastic reduction in penalties to guilty 

individuals who might have, in some cases, committed a heinous crime646, all in 

exchange for ‘vital’ information. This is viewed as unfair as those criminals will not 

only go through the normal criminal justice system of punishing similar offence 

structures but, crucially, the law would be defying a legal principle that justice 

must not only be done but must be seen to be done647. 

What could be discerned from the recent cases is that there are three separate but 

closely linked areas of criminal law for a corporate manslaughter prosecution that 

is gross negligence manslaughter, offences involving breach of safety under the 

HASAWA, 1974, and the corporate manslaughter offence itself. Dobson648 notes 

that this poses challenges for the prosecution and jurors as there would be three 

different tests for establishing guilt.  The Cotswold case illustrates the case in 

point as the gross negligence manslaughter offence and an offence under section 

37(1) HASAWA, 1974 for the individual director were stayed, and the prosecution 

and a lesser charge under the HASAWA, 1974 section 2(1) for the company was not 

 
645 Khan, V.S “Corporate Criminal Liability: What Purpose Does it Serve?” (1997)  109 Harvard Law 
Review 1477 
646 Cummings, P.J “Ethical Considerations in Plea Bargains”(2008) 21st Annual Juvenile Law 
Conference :Robert O. Dawson Juvenile Law Institute :February 18 – 20.; UK Serious Organised Crime 
Act, 2005 ss 71-75 (as amended by the Coroner and Justice Act 2009, s 113) enables prosecutors to 
offer immunity in exchange for information received (s .71 Immunity Notices). This formalises what 
was known as the Queen’s Evidence under common law (see also the leading case of R v Blackburn 
[2007] EWCA Crim 2290. See also The Guardian of 3 march 2011 which reported that Bradley 
Manning was to face the death penalty for assisting the enemy, while on the other hand, terrorists 
or terror suspects are not excluded from the benefits of plea bargaining. 
647 R v Sussex Justices, Ex parte McCarthy ([1924] 1 KB 256, [1923] All ER 233) is a leading English 
case on the impartiality and recusal of judges. It is famous for its precedence in establishing the 
principle that the mere appearance of bias is sufficient to overturn a judicial decision. It also brought 
into common parlance the oft-quoted aphorism "Not only must Justice be done; it must also be seen 
to be done." 
648 Dobson , A “Shifting Sands: Multiple Counts in Prosecutions for Corporate Manslaughter”(2012) 
Criminal Law Review 200: 200-201  

http://en.wikipedia.org/wiki/Ex_parte
http://en.wikipedia.org/wiki/England
http://en.wikipedia.org/wiki/Impartiality
http://en.wikipedia.org/wiki/Recusal
http://en.wikipedia.org/wiki/Judge
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pursued649. There is therefore occurrence of simultaneous charges requiring 

different tests in the same trial, which is a challenge for the court. 

The relationship between the statutory offence and gross negligence manslaughter 

is a close one, although the former is founded on systemic failure while the latter 

is concerned with individual liability650. Both had negligence as their basis651 and 

there could be some divergence on whether a duty of care has arisen and under 

the CMCHA, 2007 it is for the judge to decide652 based on the facts, while for gross 

negligence manslaughter the position is less clear as the jury has to decide if a 

duty of care exists once the judge has established that there was ample evidence 

for that duty653.  In the case of Evans654, however, the Lord Judge C.J. directed 

that it was for the Judge to decide if a duty of care existed contingent on certain 

material facts and it was for the jury to decide if those facts were born out. 

Dobson655 asserts that there is a difference between corporate manslaughter and 

gross negligence manslaughter which may require different directions to the jury. 

In Cotswold, although the company had admitted that it owed the deceased a duty 

of care, it denied breach of that duty based on the standard of care, as at common 

law the standard varies with the individual circumstances of each employee. The 

defence in Cotswold deployed an argument that the employee was a well-qualified 

 
649 ibid 
650 ibid at  203-204  
651 Corporate Manslaughter and Corporate Homicide Act, 2007 section 2( 4) 
652 ibid at 2(5) 
653 This was established in Willoughby[2005] 1 Cr. App. R. 29  Also see Herring & Palser “The Duty of 
Care in Gross Negligence Manslaughter”[2007] Criminal Law Review 24 cited in Dobson , A “ Shifting 
Sands: Multiple Counts in Prosecutions for Corporate Manslaughter”(2012) Criminal Law Review 
200:203-204 
654 Evans [2009] W.L.R.1999 
655Dobson, A “Shifting Sands: Multiple Counts in Prosecutions for Corporate Manslaughter”(2012) 
Criminal Law Review 200: 203-204 
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engineer and, on the authority of Qualcast (Wolverhampton) Ltd v Haynes656, no 

breach of duty can lie in the defendant’s failure to warn a skilled employee to 

wear protective equipment which has been made available to him. The junior 

geologist should not have gone into an unprotected pit of that kind. 

While there is a need to take reasonable care, the standard of the duty of care 

will, according to Lord Keith in Qualcast, vary with the knowledge of the worker 

and the worker’s experience657; in the same case Lord Radcliffe noted that ‘since 

an experienced workman dealing with a familiar and obvious risk may not 

reasonably need the same attention or the same precautions as an inexperienced 

man’, the issue of setting limits to the scope of duty tends to merge with the issue 

of causation658. For corporate manslaughter, there is a dual requirement of breach 

of relevant duty of care, together with the conduct falling far below that which 

could reasonably be expected in the circumstances659. On the other hand, 

negligence in gross negligence manslaughter is based on ordinary principles that go 

beyond matters of mere compensation found in civil law, and thus deserves to be 

criminalised660. 

Dobson further sees that the blending of the civil and criminal law concepts that 

make up that offence has attracted adverse comments, as the Law Commission 

noted that the terminology of duty and negligence is better avoided in criminal 

 
656 Qualcast ( Wolverhampton) Ltd v Haynes [1959] A.C. 743 cited from Dobson , A “ Shifting Sands: 
Multiple Counts in Prosecutions for Corporate Manslaughter”(2012) Criminal Law Review 200: 203-
204 
657 ibid Qualcast at 735 
658 ibid at 755 
659 Corporate Manslaughter and Corporate homicide Act, 2007 section 8 
660 See Bateman (1925) Cr.App.R 8 and Adomako[1994] 3 All E.R.79  
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law661 and commentators have argued that its requirements are also unclear and 

should be abolished662 because the problems experienced in establishing criminal 

liability based on gross negligence. Health and safety law is not solely based upon 

negligence as issues of foreseeability are relevant when they pertain to risk, and 

the issues relating to HASAWA, 1974 ss 2 and 3 are complex, as noted by Hughes 

L.J. in Tangerine663: 

“foreseeability of risk (strictly foreseeability of danger) is indeed relevant 
to the question of where a risk to safety exists. That accords with the 
ordinary meaning of risk…whether a material risk exists or not is, in these 
cases, a jury question and the foreseeability (or lack of it) of some danger 
or injury is part of the enquiry” 

 In corporate manslaughter, foreseeability is a moot point as a corporate body can 

not foresee consequences of cutting the safety budget but senior managers can, 

making the relationship between the CMCHA, 2007 and HASAWA, 1974 an 

incoherent one as noted by the Sentencing Guidelines Council who remarked that: 

“where death occurs there may be a significant overlap between the 
offences, and it is to be expected that some cases will be prosecuted in the 
alternative despite the increasing complexity that this will entail for the 
jury664”  

These are some of the issues that the thesis addresses.  

 
661 The Law Commission Report No. 237 Legislating the Criminal Code: Involuntary Manslaughter, 
1996 
662 Quick , O.L “ Prosecuting ‘Gross’ Medical Negligence: Manslaughter, Discretion and the Crown 
Prosecution Service”(2006 Journal of law and Society,421-450 
663 Tangerine Confectionery Ltd [2011] EWCA Crim 2015 at 36 cited from Dobson , A “Shifting Sands: 
Multiple Counts in Prosecutions for Corporate Manslaughter”(2012) Criminal Law Review 200: 206-
207 
664 SGC Definitive Guideline, Corporate Manslaughter and Health and Safety Offences Causing Death 
, February  2010 
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5.8.   The Remedial Orders665 

Pursuant to section 9 of the CMCHA, 2007 and the HASAWA, 1974 section 42, 

remedial orders can be used for health and safety breaches if the court is of the 

belief that the breach could be remedied.  Such orders would have to specify the 

period within which the required steps must be taken, which could be extended by 

application to the court.  The remedial orders have not been used often as only 

five orders were issued since 1999 up to the end of 2007666. The United States 

Sentencing Guidelines also embrace radical remedial667 goals as restitution orders 

are mandatory for all federal offences. To this end, the offender compensates the 

victim to a position he was in before the crime, and the Courts are empowered to 

order companies to pay immediately or for a period of up to five years and 

compensation is increased if spread668. If the fines and restitution payments 

threaten corporate viability, restitution will take priority669. In the UK, high 

litigation awareness and the “no win no fee” principle being used by injury lawyers 

has seen a rise in compensation orders for health and safety breaches.  

 
665 ibid at section 9 and The SGC on Corporate Manslaughter & Health and Safety Offences causing 
death paragraph H at page 9 
666 Oates, A “Tolleys Corporate Manslaughter and Homicide Act, 2007: A Guide to Compliance” 
(London: LexisNexis 2008) at page 185.  Mr Rees Chief Executive of the HSE said during consultations 
that there was a case for a remedial power, but he thought in practice and certainly for the territory 
covered by the Health and Safety at Work Act, he would be very surprised if such orders were used 
very greatly. Others still thought the HSE, CPS and the Judges lacked the expertise in deciding the 
appropriate orders that were needed. (see House of Commons: Home Affairs Works and Pensions: 
Draft Corporate Manslaughter Bill: First Joint Report Session 2005-06 Volume 1: report. p 72).  
667 Fisse , B “Community Service As a Sanction Against Corporations” (1991) Wisconsin Law Review  
970 
668 United States Sentencing Guidelines .8 D1.1 
669 Musikali ,L.M “ Why Criminal Sanctions Still Matter in Corporate Governance” (2009) 
International Company and Commercial Review  133 
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The CMCHA, 2007 provides for remedial orders as one of the forms of 

punishment670. The rationale behind this is that offenders need to be restrained if 

they are dangerous, and cease to be dangerous when they are rehabilitated. The 

rehabilitation of a corporate offender can focus on corporate behaviour 

irrespective of its psychological underpinnings. The objective of a remedial order 

is to eliminate illegal practices, amend criminal policies, improve dangerous 

conditions, foster the necessary systemic changes to avoid future offences and 

reform a culture that has been tolerant of illegality. Following a conviction, the 

company will be placed on probation and has to put things right to avoid 

criminality671. If P & O was prosecuted, the court could have ordered promulgation 

of policies and procedures, appointment of personnel responsible for health and 

safety, a focus on staff training and other necessary changes before resumption of 

operations. 

The court should be prepared to entertain an offender’s own proposals for 

rectifying the criminal aspects of its business operation672. The prosecution should 

be able to comment on the proposed remedial package of reforms and the 

sentencing court is not bound by the company’s proposals. Sometimes courts are 

not agreeable to corporate self-investigations unless certain guarantees of due 

 
670 Corporate Manslaughter and Corporate Homicide Act, 2007 section  9 
671 Health and Safety at Work Act, 1974 section 42(1) 
672 The Joint Committees of Home Affairs Works and Pensions concurred that the remedial orders 
where likely to be rarely used and as such if courts felt the need to use them , they were better off 
consulting with the Local Authorities and the Health and Safety Executive in those areas as there was 
a further need to identify who would supervise the remedial orders(see House of Commons: Home 
Affairs Works and Pensions: Draft Corporate Manslaughter Bill: First Joint Report Session 2005-06 
Volume 1: report) p.73.  
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process are put in place673, or the court may assign experts to formulate a 

remedial strategy at the company’s expense, to achieve a set of balanced 

recommendations.  

The scope of remedial orders should look beyond the current offence as to also 

prevent current and future offences. A court may also order promulgation of a 

code of ethics and detailed operating procedures designed to avoid violations of 

the health and safety legislation674.   

Failure to comply with a remedial order is an indictable offence punishable by a 

fine675. The Select Committees of Home Affairs and Works and Pensions 

recommended that directors be charged with contempt of court if a company 

failed to implement and explicitly follow a remedial order676. The penalty for 

contempt in the High Court is two years imprisonment and an unlimited fine677. For 

the seriousness of the manslaughter offence, the period for imprisonment for 

contempt calls for a review to match the seriousness of the manslaughter offence. 

The CMCHA, 2007 could have also encouraged courts to use remedial orders on top 

of fines so as to create ethical corporate behaviour. 

5.9. Reputation-oriented Sanctions/Publicity Orders678  

One of the purposes of punishment is to denounce both the offender and the 

offence. No denunciatory effect will be achieved if the public, which has dealings 

 
673 Fisse ,B  & Braithwaite, J “Corporations Crime and Accountability”(London: Cambridge University 
Press 1993)  at  page 185 
674 Gorbet , J & Punch, M “Rethinking Corporate Crime”(London: Butterworths  2003) at  page  237 
675 Corporate Manslaughter and Corporate Homicide Act, 2007 at section  9(5) 
676 Beggs v The Scottish Ministers [2007] 1 WLR 455  
677 Contempt of Court Act, 1981 at section 15(2) 
678Corporate Manslaughter and Corporate Homicide Act, 2007 at section 10 and The SGC on 
Corporate Manslaughter & Health and Safety Offences causing death paragraph G at page 9 
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with the offender, remains ignorant of the conviction and sanction. The court can 

therefore enter an adverse publicity order against the company which requires the 

offender to inform others of their crime in an advertisement at the company’s 

cost. The premise for an adverse publicity order is that reputation is one of the 

company’s most valued assets and no company would want to tarnish its image, 

something that would be difficult to rebuild679. The sentencing court would 

supervise the processes from the content of the advert, mode and channel of 

communication so that target audiences are reached680.  The effectiveness of 

publicity orders are also questionable as they might affect smaller companies more 

than bigger companies since the latter  are more likely to have adequate public 

relations budgets to deflect public opinion of their wrong acts than small 

companies, who would struggle to cope  with the stigma. Failure to comply with 

the order is an offence triable only on indictment and punishable with an unlimited 

fine681.  

Adverse publicity has a long history in the United States court system682. Such 

orders can be described as quintessentially stigmatic corporate sanctions because 

they impose a high degree of reputational stigma on the corporation and its 

members which can effectively thwart corporate image and profitability. 

5.10. Summary of conceptual problems of the offence 

The complex relationship between the company and senior managers made the 

rules of accessorial liability under the Aiders, Abettors and Accessories Act, 1861 

 
679 Gorbet , J & Punch, M “Rethinking Corporate Crime” (London: Butterworths 2003)  at  page  237 
680 ibid 
681 Corporate Manslaughter and Corporate Homicide Act, 2007 section  9(4) 
682 United States Sentencing Guidelines .8D . 1.14 
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not applicable, as generally,  for one to be a secondary party, one must be 

separate from the principal, whereas senior managers determine corporate safety 

behaviour683. Instead the Joint Committees of Home Affairs and Works and 

Pensions684 had suggested that, in appropriate cases, individual managers be 

imprisoned for 14 years for conniving or consenting to corporate manslaughter. 

This was rejected and the law was to be clarified on how that would be achieved if 

Government had accepted it685.    

The Centre for Corporate Accountability which is one of the key proponents of 

individual secondary liability686  welcomed the fact that there is no longer the 

need to identify controlling minds as basis for corporate fault under the new rules 

of liability. This therefore confers a central role to senior managers for the 

commission of the offence. It is questionable how there can be managerial 

responsibility without corresponding liability under the same Act. 

In the past, corporate manslaughter prosecutions collapsed because individual 

managers could not be held responsible for what happened as the law required. 

Successful prosecutions could only be held for small companies where it had been 

 
683 The Joint Committee of Home Affairs and Works and Pensions also considered that for accessorial 
liability to apply there should be evidence that the defendant intended that the offence or an 
offence of the same type be committed which makes it quite difficult where a number of people are 
involved. The Committee further appreciated constraints in identifying the controlling mind under 
common law. 
684 House of Commons, Home Affairs and Works and Pensions Committees Draft Corporate 
Manslaughter Bill: First Joint Report of session 2005-06(2005) at paragraphs 313-314 
685 Some suggestions brought forward by witnesses during consultations that were not taken on 
board were that there be automatic liability  for senior managers whenever a company was found 
guilty of corporate manslaughter; that the offence of aiding, abetting, counselling or procuring an 
offence of corporate manslaughter was to be included in the Act, and that an additional offence of 
unlawful killing should be introduced so as to allow prosecution of one or more culpable senior 
managers.( see House of Commons, Home Affairs and Works and Pensions Committees Draft 
Corporate Manslaughter Bill: First Joint Report of session 2005-06(2005) at page 82   
686 Alexander, R” Corporate Crimes: Are The Gloves Coming Off?”(2009) Company  Law Review 321 
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judged possible to identify the controlling mind of the company687.The Act has 

been designed to complement current law which prosecutes individuals for gross 

negligence manslaughter when there is direct evidence of their culpability688. For 

an act to constitute gross negligence manslaughter it must be proved that the 

accused owed a duty of care to the deceased, a breach of which caused the death, 

and that the breach was so extreme as to constitute a criminal act689. Matthew690 

reinforces the fact that while a company could only be grossly negligent through 

its directors, nonetheless proving the existence of duty of care owed by such a 

director was very difficult under common law691. These are still some of the 

potential difficulties to resolve. 

Section 19(1) however provides that, where in the same proceedings there is a 

charge of corporate manslaughter arising out of a particular set of circumstances 

and a charge against the same defendant of a health and safety offence, a jury 

may be invited to return a verdict on each charge. Section 19(2) further provides 

that an organisation that has been convicted of manslaughter can also be charged 

for health and safety offences arising from the same circumstances. This is the 

 
687Tesco v Nattrass [1971] 2 WLR 1166 
688 op cit   
689R v Adomako[1995] 1 AC 171 
690 Matthew, R” Blackstone’s Guide to The Corporate Manslaughter and Corporate Homicide Act 
2007”(Oxford: Oxford University Press 2008) at page 5 
691 While a company would owe primary duties of care in negligence of directors and be vicariously 
liable for breaches of duties of care by its employees, those who manage the company do not owe a 
duty of care to any third party by reason of holding such an office (see Performing Right Society Ltd v 
Ciryl Theatrical Syndicate Ltd[1924] 1 KB 1 at 14); nor do they owe a duty of care in respect of the 
company’s non-delegable statutory health and safety duties as employers (see Huckerby v Elliot 
[1970] 1 All ER 189, DC); and will only owe any duty of care as a result of some particular assumption 
or appointment of responsibility (see R v Great Western Trains Company Ltd (unreported) Central 
Criminal Court, 30 June, 1999 per Scott-Baker J) (Also see Williams and Another v Natural Life Health 
Foods Ltd(HL) [1998] 2 All ER 577) 
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principle of double tragedy as interpreted in Beedie692. The apparent intention 

behind the perceived need for this provision could be to ensure that the conviction 

for manslaughter would not preclude the conviction in subsequent proceedings of 

an individual on secondary basis pursuant to HASAWA, 1974 section 37(1) for having 

consented, connived or caused, through neglect, the health and safety offence of 

a corporation. This also reinforces the point that the CMCHA, 2007 is not self-

contained as it entirely relies on the HASAWA, 1974 for employer’s duties of care 

and for prosecution of senior managers, which is another limitation of the offence 

contained in the CMCHA, 2007. 

It is, however, very doubtful that either proceedings or a conviction in respect of 

the principal, namely the company, is required in order to pursue a secondary 

party relying on section 37(1) of the HASAWA, 1974.  Wotherspoon693 confirms that 

s 37(1) does not refer to wilful neglect but if a senior manager had no actual 

knowledge of the relevant state of facts, the question would always be whether 

that person would have been put on enquiry by reason of the surrounding 

circumstances if appropriate procedures were in place. The preliminary judgement 

in this case had erred in that the senior manager was supposed to have actual 

knowledge for liability under s37 (1), which would have caused prosecution 

complexities694.  

Although the uncoupling of the individuals from the test of corporate culpability 

under the CMCHA, 2007 will now make it easier to prosecute the company, a 

 
692 R v Beedie [1997] 2 Cr. App R 167 
693 Wotherspoon v HM Advocate [1978] JC 74 
694 Anon “Individual Liability and The Corporate Homicide Act,2007: Legislative Comment” (2007)  8 
Health and Safety at Work  15(3) 
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significant connection is still required between the gross failure that caused the 

death and the senior management of the organisation. It is argued that although it 

is no longer central to the prosecution, as it was in the past, the requirement for 

identification with its attendant problems still lives on695 . It is easy to identify the 

company through breach of its duty of care under the HASAWA, 1974696 but 

identification of responsible managers for possible prosecution under the HASAWA, 

1974 section 37(1) is likely to remain elusive. Could an organisation escape 

prosecution if any serious management failure that led to a death could not be 

connected in a substantial way to that organisation’s senior management?  

There is bound to be scapegoating if companies self-investigate to identify 

culpable senior managers for prosecution under HASAWA, 1974 section 37(1), but 

who will identify the culpable manager? In a complex organisation, it would be 

difficult for an outsider to pinpoint the culprit and, if done internally, will the 

other senior managers sacrifice one of their own?  Where there is a senior person 

responsible for health and safety, is he the one responsible for going to prison as a 

result of substantial gross breach by senior management? These issues are resolved 

in chapter eight.  

The central reliance of the CMCHA 2007 on the health and safety legislation for the 

definition of the offence and prosecution of senior managers is one limitation of 

the new offence as discussed in this chapter.  Section 2(1)(a) provides that the 

relevant duty of care owed under the law of negligence includes all situations 

where a person dies while working or performing services for an organisation 

 
695 Alexander, R “Corporate Crimes:  Are The Gloves Coming Off?” (2009) Company  Law  Review 321  
696 Health and Safety at work Act, 1974  at  sections 2 & 3 
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whatever that person’s employment status. Section 2(1) (c) confers a relevant duty 

of care when a person is injured or dies after interface with the company’s 

commercial activities697.  

Common law limitations of the identification doctrine, exturpi causa principle 

established in Wacker698; and volenti non fit injuria are disregarded by the Act699. 

These common law principles caused problems for corporate manslaughter 

prosecution and conviction before the new offence was promulgated.  

Whether an organisation owes a duty of care to a particular individual or not is a 

question of law and for the judge to decide .The offence under the Act is unique in 

making the element of the offence to be determined by the judge who will then 

direct the jury as a matter of law. Based on facts from the prosecution and 

defendants, the judge decides whether a duty of care exists. 

In determination of gross breach of duty, the jury would seek to establish if the 

way the company’s activities were managed or organised fall ‘far below’ the 

standard of a company in similar circumstances. Breach and standard of care in 

negligence is concerned with whether the defendant was careless by failing to 

conform to the standard of care applicable to him and the standard set is a 

question of law in general terms700. 

 
697 Health and Safety at Work Act, 1974 at sections 2 & 3; The third duty of care for third parties was 
also confirmed in  R v Associated Octel Co Ltd [1994] 4 All ER 1051 
698 R v Wacker [2003] 2 Cr App R 22. Mr Wacker had caused the death of 58 illegal immigrants after 
they suffocated in his tanker while trying to smuggle them into the UK. His defence, which was 
rejected, was that there is no duty of care under an illegal activity between parties. 
699 Corporate Manslaughter and Corporate Homicide Act, 2007  at section 2(6) 
700 Hazel v British Transport Commission [1958] 1 WLR 169 
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The only issue of relevance is in relation to the activity specific to the breach of 

relevant duty. Like in the P & O case, the fact that people died is more than 

sufficient to prove breach of relevant duty of care under the HASAWA, 1974 

section 2(1) (c). 

Conclusion 

The CMCHA, 2007 is a major improvement from the common law identification 

doctrine as it dispenses with the need to first identify the senior manager  or 

controlling mind with the mens rea and actus reus of the offence to establish 

corporate liability. That was the major prosecution hurdle posed by the common 

law identification principle. However, the CMCHA, 2007 came with a disclaimer, as 

the draft Bill acknowledged that the reasons why prosecutions that followed high 

profile cases failed ‘are complex’701 and the CMCHA, 2007 will not necessarily 

prosecute all cases successfully.  Instead the new offence is aimed at tackling702  

the key difficulties that the old law presented. One of the contentious issues in the 

on-going corporate manslaughter debate is absence of individual liability for senior 

managers, which is central to this thesis. 

The senior management requirement in the CMCHA, 2007 is potentially as complex 

as the identification doctrine itself. If senior management failure should first be 

established as cause for the victim’s death and then be attributed to the company, 

this will revert to the complex question of who the “senior manager” is. This 

would be basis for legal arguments that could render prosecution elusive. 

 
701 Corporate Manslaughter: The Government’s Draft Bill for Reform (Cm 6497) at paragraph 10.  
702 ibid 
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The contentious issue of the CMCHA, 2007 is that it failed to meet one of the 

expectations on delivery of justice. Although this expectation was to satisfy the 

families of the deceased, it would have dealt with the root cause to corporate 

killing by targeting gross negligence at senior management levels through 

individual liability for culpable senior managers. 

The next chapter explores how other jurisdictions have approached secondary 

liability for senior managers in their corporate manslaughter legislation.  
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CHAPTER SIX: Approaches to enterprise and individual criminal liability for 

corporate manslaughter in other jurisdictions: A search for best practice 

 “Theoretical and practical incentives for a comparative study are both pre-empting 
ethnocentrism and satisfaction of academic curiosity and endeavour703” after Pakes 

6.0. Introduction  

Some jurisdictions have legislated or made meaningful attempts at establishing 

secondary criminal liability for senior managers for the offence of corporate 

manslaughter. The legislative provisions of the sampled countries of Australia, 

Canada and Italy are critically analysed to draw on lessons that can inspire further 

reforms of the English legislation in light of some of the perceived limitations of 

the current law. One of the most contentious issues under English corporate 

manslaughter statute is explicit exclusion of secondary liability, as the reforms 

were perceived as not radical enough by not targeting the root cause to corporate 

killing; gross negligence of those with the responsibility of managing workplace 

safety. A sustained view in chapter three is that it is unfair for the law supplying 

ethical guidelines for the offence to focus only on corporate non-compliance 

without regard to individuals whose morals inform the corporate ethical conduct. 

In analysing legislation from the sample, the chapter establishes whether some of 

the reasons that inspired explicit exclusion of secondary liability under the CMCHA, 

2007 were also considered by the sampled jurisdictions.     

There are many reasons for comparison of criminal justice systems among 

countries; from a broader perspective, the process of comparing is itself essential 

 
703 Pakes, F “Comparative Criminal Justice: 2nd Edition” (Padstow, Cornwall: Willan Publishing  2010) 
at page 2  
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as it illuminates the way we view the world704 supporting a notion that comparing 

is also a key to engaging critical thinking, as the process benefits from the 

experience of how other jurisdictions practice criminal justice and what 

approaches they take to solve similar problems705. At a practical level, comparing 

also helps with many problems of transnational crime that plague the world, as 

mutual concerns and experiences between countries could be shared. There is a 

further view that if we do not broaden our understanding of other countries’ 

criminal justice systems, we are more likely to fall prey to problems of 

ethnocentrism or the belief that our own system is the best and other systems are 

inferior if foreign, which in turn causes problems in dealing with transnational 

crimes. On that basis, comparative law dissolves unconsidered national prejudices 

and therefore acts as a rich source for law reforms as it generates critical attitudes 

that are not engendered in local doctrinal disputes706. Some commentators have 

also cited theoretical and practical incentives for a comparative study as both pre-

empting ethnocentrism and satisfaction of academic curiosity 707  and endeavour.  

6.1. Rationale for sample selection and the approach used  

The countries selected for the study are those that impose secondary criminal 

liability for senior managers for corporate manslaughter. An attempt to have a 

global representative sample has not been possible for two reasons; firstly, laws in 

other countries are not as developed in order to function as meaningful 

 
704 Dammer, H.R, E Fairchild & Albanese, J.S “Comparative Criminal Justice Systems: Third Edition” 
(Canada: Wadsworth Thomson Learning 2006) at page 8 
705ibid 
706Zweigert, K & Kotz, H “An Introduction To Comparative Law: Third Edition” (Oxford: Oxford 
University Press 1998 ) at page 16 
707 Pakes, F “Comparative Criminal Justice: 2nd Edition” (Padstow, Cornwall: Willan Publishing  2010) 
at page 2  
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comparators to the English legal system and, secondly, literature on other 

jurisdictions is not readily available under the desk study methodology adopted for 

this investigation. 

The selected sample has representation in three continents of Europe, North 

America and Australia and represents 43% of continents by number. Based on 

problems related to best practice comparator identification, no suitable countries 

have been identified from Africa, Asia and South America. The thesis notes that 

most of the developing countries, notably those in the Common Wealth still use 

the common law identification doctrine, a concept whose failure prompted law 

reforms under English law.   

The primary role of comparative law as of all sciences is knowledge708, and 

therefore legal data collection will include  interpreting the texts, principles ,rules 

and standards of criminal justice systems of respective jurisdictions relating to 

corporate manslaughter in order to identify any best practice that could inform 

further law reforms to the CMCHA, 2007.   

It is envisaged that, the outcomes of the thesis will benefit countries that might 

need secondary criminal liability for corporate manslaughter and those with 

secondary criminal liability but which are experiencing practical problems with the 

existing models. 

 
708Zweigert, K & Kotz, H “An Introduction To Comparative Law: Third Edition” (Oxford: Oxford 
University Press 1998) at page 15 
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6.2. Australia, Italy and Canada 

Australia and Canada share a common law legal tradition with the United Kingdom. 

Italy has a different legal culture. 

6.2.1. The Australian Provisions 

Australia has states that can also make laws, but where there is conflict of 

legislation, the Federal statutes prevail709.       

At Federal Level 

There is no Federal offence for corporate manslaughter710. The Australian Criminal 

Code became law in 1995 and notes that a body corporate may be found guilty of 

any offence, including those punishable by imprisonment711. The Crimes Act, 

1914712 enables a fine to be imposed on corporate bodies, where imprisonment 

would be appropriate for the type of offence, such as corporate manslaughter. The 

Australian Criminal Code attributes safety offences by employees to find 

organisational liability713, or can establish liability if the company has a tainted 

safety culture714.There is no secondary criminal liability for safety breaches, 

including corporate manslaughter, at Federal level. 

 
709 Hill, J “Corporate Criminal Liability In Australia: An Evolving Corporate Governance Technique?” 
(2003) Journal of Business Law 1 
710Howes, V & Wright F,B “Corporate Manslaughter: An International Perspective”(2003) 
http://www.uslr.salford.ac.uk/451/1-   accessed 20/03/2010  
711 Australian Criminal Code 1995 at  section 12.1(2) 
712 Australia Crimes Act, 1914 at section 4 B 
713 op cit at  section 12.3 
714 ibid  at section 12.3(2) 

http://www.uslr.salford.ac.uk/451/1-
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The establishment of corporate fault at Federal level is similar to that of English 

law which attributes employee fault to the company715. This is captured by the 

corporate manslaughter offence which is engaged when the manner or ways 

through which the activities of the organisation are managed or organised by 

senior management amount to breach of relevant duty of care, and the breach is 

significant and substantial cause of death716. This definition therefore aggregates 

the actions of the organisation as a whole. 

Stakeholder opinions on Occupational Health and Safety Consultations 2008 

The Government of Australia commissioned an enquiry717 that sought views on how 

the occupational health and safety legislation could be made similar across States. 

The gathered evidence reflects the views of Business and the workers, and is likely 

to be the basis for reforms to existing legislation.   

The view from some Trade Unions was that companies employing more than 30 

employees should have an appointed person for health and safety718 but not 

necessarily for that person to be liable when things go wrong, but for purposes of 

efficiency. Senior managers should be liable under the Act for safety breaches and 

mechanisms that incorporate strongest criminal sanctions should be stipulated. 

The Unions further felt that responsible officers should face primary rather than 

 
715 Employees and senior managers are liable for safety breaches under the HASAWA, 1974 sections 
7 and 37(1) respectively and the company is prosecuted for breach of section 2 & 3 safety duties 
under the same statute  
716 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 1(1) 
717 Government of Australia : Occupational Health and safety review, 2008 
718 OHS Review: The Australian Workers Union: Submission to The Australian Government on OHS 
Review 2008 at page 9 : Evidence 84 
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secondary liability for corporate offences719. The sentiments acknowledge that 

morality by natural persons informs corporate ethics “since the corporate body has 

no soul to damn or body to kick”720. The application of ethical guidelines and 

sanctions to senior managers would have a huge influence on corporate ethical 

compliance as concluded in chapter three.  

Nonetheless, Industry, in other states held the stark view that the prosecution for 

safety offences should be civil rather than criminal, that prosecution should be last 

resort721, and that responsibility for safety offences should rest with the employer 

as a legal entity. Therefore there would be no need to employ persons responsible 

for health and safety and that safety arrangements be up to the individual 

business722. These views are similar to those raised by Business in the UK, and it is 

not surprising that Business wants legislation that does not harm their interests. It 

might be unethical for business leaders to accept huge salaries that come with the 

management responsibilities and not to be liable when an employee is killed due 

to immoral decisions or gross negligence.  

The view that there be an appointed person for health and safety within 

organisations was supported by other Business organisations; in addition to the fact 

that the appointment of safety personnel was to be left to companies and the law 

 
719 ibid at page  21. The view resonates that the senior managers, as moral beings breathe life into a 
corporate entity by forming those entities, formulate policies and procedures and carry out 
commercial activities in line with corporate ethical standards.  
720 Per Lord Thurlow, cited in Leigh, L.H  “The Criminal Liability of Corporations under English Law” 
(London: Weidenfeld & Nicolson 1969) at page 4.   A barrister also remarked that “Can you hang up 
the common seal?” in R v City of London[1682], p.1138 cited in Slapper, G “ Blood in the Bank: Social 
Aspects of Death at Work” (Aldershot: Ashgate 1999) at page 50 
721 OHS Review: Australian Chamber of Commerce and Industry: ACCI Submission: July, 2008 pages 
57-58 paragraph 112: Evidence Number 136 
722 ibid 
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was to focus on safety outcomes723. It was speculated that the new law would 

have, as duty holders, persons whose acts or omissions in the workplace had 

capacity to affect health and safety subject to the reasonably practicable 

qualifier724. Other views were that personal liability of officers should be part of 

the Occupational Health and Safety laws725.  

During consultations, the Australian corporate sector seemed not to have been 

more concerned about individual criminal liability as compared to their English 

counterparts726 or, if they were, the legislature supplied robust ethical guidelines 

that would safeguard workers727. 

At State level  

To enhance workplace safety, most Australian jurisdictions have introduced health 

and safety duties which impose criminal sanctions directly against directors and 

company officers728 and it is immaterial if the director is not involved in the day to 

 
723 OHS Review: Chamber of Commerce and Industry of Western Australia: Submission to the 
National Review into Model Occupational Safety Laws : July 2008 page 23 paragraph 3.6 Evidence 
number  044 
724 Business Council of Australia: National Review into Model OHS Laws: Response of the Business 
Council to the Discussion Paper(31/08/2008) Evidence number 056 at page 3 
725 OHS Review: National safety Professionals : Submission to National Review into Model OHS laws: 
Harmonising OHS Laws: Towards a Model Principal OHS Act, Evidence 129 
726 This assumption is based on submissions to the Occupational and Health Safety Review 
Commission and subsequent legislation in many States that adopted radical reforms that 
incorporated criminal liability for senior managers  
727 Adam Smith believed that if Government failed to provide justice, this would send an ideological 
weapon to the strong to do whatever they want( see Smith A “Theory of Morals” (1957) cited in 
Wayne, M” Jurisprudence: From Greeks to Post Modernism” : London: Cavendish Publishing 1997) at 
page 184 ) and Bentham also believed that good commerce required a legal system that enforced 
promises and guarantee legitimate expectations and that individuals are to abhor crime if directly 
punished [see Wayne, M” Jurisprudence: From Greeks to Post Modernism”: London: Cavendish 
Publishing 1997) at page 189].    
728 Dixon, Sampford. K & Giskeys, R “Industrial Manslaughter Research Brief(2006) Queensland 
Parliamentary Library, 11-14, cite provisions for individual criminal liability for safety offences as 
follows: Queensland [ S.167 Workplace Health and Safety Act 1995(Qld)]; New South Wales [ s.26 
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day running of the business as the occupational health and safety duty attaches to 

the company and not to the director’s sphere of influence729. This therefore means 

that a director based in Tasmania, for example, would be liable for safety 

breaches for a company based in Victoria. The wording of the offence is however 

different between states. The offence structure establishes liability based on 

status.  

The State of Australian Capital and Territories (ACT) has a Crimes (Industrial 

Manslaughter) Act 2003 that creates a manslaughter offence for senior managers730 

and regards breach of Occupational Health and Safety provisions as breach of 

general criminal laws731. In that Act, both cases of manslaughter attract a 

maximum sentence of 20 years732, but the senior manager will only be liable if his 

own recklessness or negligence causes death, which is not due to the negligence of 

others or the corporation733. That means a senior manager has to be directly linked 

to corporate killing to be liable, which is more unlikely in practice. Johnson rightly 

notes that, although the ACT has individual secondary liability, it avoids any 

transitive liability as senior officers cannot be prosecuted for the recklessness or 

 
Occupational Health and Safety Act 2000(NSW)]; South Australia[ s.61 Occupational Health & Safety 
Act 1986 (SA)]; Tasmania [ s.53 Work Place Health and Safety Act 1995 (Tas)]; Western Australia [ 
s.55 Occupational Health and Safety Act 1994(WA)]; Victoria[ s.144 Occupational Health and Safety 
Act 2004(Vic)] cited in Harpur.P” Occupational Health and Safety Issues and the Boardroom: Criminal 
Penalties for Company’s Lack of Safety(2008) Corporate Governance e-journal Bond University at 
http://www.e-publications.bond.edu.au/cgej/10 viewed 31/10/2011 
729 Harpur.P “Occupational Health and Safety Issues and the Boardroom: Criminal Penalties for 
Company’s Lack of Safety” (2008) Corporate Governance e-journal Bond University available at 
http://www.e-publications.bond.edu.au/cgej/10 viewed on 31/10/2011 
730 Australian Capital Territories (ACT) 1900 at section 49 D 
731 op cit  
732 See section 15 Crimes Act 1900 (ACT) 
733 Clarkson C.W, Cunningham, S “Criminal Liability For Non Aggressive Death” (Aldershot: Ashgate 
2008) at  page 206 

http://www.e-publications.bond.edu.au/cgej/10
http://www.e-publications.bond.edu.au/cgej/10
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negligence of others734. The regulation that sanctions unethical conduct is in effect 

similar to the English legal system in the HASAWA, 1974 s 37(1) under which the 

prosecution of senior managers for common law gross negligence manslaughter is 

elusive, as discussed in chapters three and four.   

The difference with the English legal system is that the ACT has secondary liability 

for senior managers under criminal law735. However, prosecution of senior 

managers is still problematic under the ACT corporate manslaughter legislation as 

it is rare for senior officers to be charged with corporate manslaughter736. 

Lessons from other States on individual criminal liability for health and safety 
offences  

The New South Wales Occupational Health Safety Act, 1983 (NSW) section 50(1) 

specifies that: 

“Where a corporation contravenes any of this Act, each director of the 
corporation, and each person concerned in the management of the 
corporation, shall be deemed to have breached the same provision unless 
s/he satisfies the court that either; 

e) S/he was not in a position to influence the conduct of the 
corporation in relation to the contravention of the position, or 

f) S/he, being in such a position, used all due diligence to prevent 
the contravention by the corporation737”.  

Under this scheme, a senior manager has automatic secondary liability if the 

defences under e and f are not successful738. This offence structure seems to be 

 
734 Johnson. C.J “Ten Contentions of Corporate Manslaughter Legislation: Public Policy and Legal 
Response To Workplace Accidents” ( Department of Computing Science University of Glasgow( 2007) 
available at http://linginghub.elsvier.com/retrieve/p11/SO925 accessed 20/03/2010 
735 Health and safety at Work Act, 1974 at section 37(1) .The Health and safety Act is a regulatory 
statute with a low fault threshold. 
736 ibid 
737 See also Work Place Health and Safety Act (Tasmania) 1995 section 53. Under this kind of 
legislation, individual liability is assumed when the corporation commits a workplace safety offence 
and the onus is on the individual director to prove that they should not bear responsibility for the 
offence their corporation has committed. 

http://linginghub.elsvier.com/retrieve/p11/SO925
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comprehensive and universal as it encompasses what managers do in their day to 

day work. For example, under the UK Management of Safety at Work Regulations, 

1999, there is a responsibility for the employer, through the senior management, 

to carry out suitable and sufficient risk assessments for their undertakings. That 

obligation would require them to report to the shareholders if there are concerns 

that require their attention with respect to ethical compliance.  

Another legislative innovation that the Australian system has developed for 

individual criminal liability is in the regulation of coal mines. Under the 

Queensland legislation, the mine senior executive, who is appointed by the 

operator, must develop and ensure compliance with the health and safety 

management plan of the coal mine and such person shall not be appointed as site 

senior executive manager to more than one coal mine except in certain 

circumstances and must be located at the mine739. The New South Wales’ Coal 

Mine Health and Safety Act, 2002 no. 129 further explains the roles of the people 

employed in senior positions for mining engineering and their responsibilities for 

health and safety, through a section that reads; 

“A person who holds a management position at the coal operation must 
inform the operator of the coal operation if he or she is aware that the 
conduct of the coal operation does not conform to the Occupational Health 
and Safety Act 2000 or the regulations made under that Act or the 
regulations made under this Act740”.  

If the manslaughter offence was to be set out as above, the identification and 

prosecution of senior managers for offences related to health and safety would 

 
738 Coles, A “Corporate Killers: A ‘Republican’ Alternative To Corporate manslaughter Prosecutions” 
(2008) Research Unit , Faculty of Law The Australian National University 
739 Coal Mine Safety and Health Act, 1999(Qld) sections 25 and 54  
740 Coal Mine Health and Safety Act 2002 no. 129 section 67(1)  
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likely be easier. The NSW offence structure also acknowledges the crucial effect of 

morals of senior managers in corporate ethical compliance. 

An example of senior manager liability: the Getley Coal Mine Disaster741   

The Getley case demonstrates the application of the law on individual criminal 

liability for senior managers and is a landmark case in liability attribution for 

occupational safety offences in Australia’s State of New South Wales. The general 

position is that much of Australian Occupational Health and Safety Law deem 

senior officers liable whenever a company is proved to have committed an 

offence742, and the purpose is arguably to provide an incentive for senior officers 

to give detailed attention to occupational health issues. 

Disaster struck at Getley after miners inadvertently broke through into flooded 

workings of an old mine, as a result of which four miners died from the inrush of 

water. Several years earlier, Getley management had obtained wrong drawings 

from the Department of Mining Resources that purported to indicate the location 

of earlier workings. The defective plan indicated that the old workings were 100 

metres further away than they actually were. The management of Getley assumed 

the plans were correct and therefore planned mining operations in that context. 

At the time of the tragedy, the mine had a new manager and surveyor who also 

assumed the plans to be correct based on the judgement of their predecessors. 

Those fault maps were drawn up before Getley started operations 16 years earlier 

 
741Hopkins. A” The Getley Coal Mine Disaster: Reflections on the Finding that Mine Managers were 
to Blame” (2005) National Research Centre for OHS Regulation: Australian National University at 
page 2 
742 ibid 
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and the latent error, according to the Judge743, “sat like a loaded gun in the 

archives” waiting to be fired.  

In concurring with the Judge, the Prosecutor noted that the defendants were 

supposed to verify the accuracy of the maps independently, although the provision 

of wrong maps was a mitigating factor at sentencing. The manager and the 

surveyor were convicted under the New South Wales Act as the manager and the 

surveyor did not do what a competent manager and surveyor could have done744. 

The New South Wales Crimes (Sentencing Procedure) Act 1999, which guided the 

judge in the sentencing process, provides that the process of sentencing must745; 

a) “Ensure that the offender is adequately punished for the offence, 
and 

g) Recognise the harm done to the victim of the crime and the      
community” 

 

These sentencing guidelines would in part meet the UK general public expectations 

during the consultations on the corporate manslaughter law reforms for more 

prosecutions and delivery of justice to the families of the deceased. The penalties 

imposed on the various defendants in the Getley case were as follows: 

Operating company   $730,000 

Owning company    $730,000 

First mine manager    $30,000 

Second mine manager  $42,000  

Mine surveyor     $30,000 

 
743 op cit 
744 Ibid at page 10 
745 This resonates with the UK Criminal Justice Act (‘CJA’) 2003 section.164 (2) which states that the 
amount of any fine must, in the opinion of the court, reflect the seriousness of the offence.  
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This is in stark contrast to the English corporate manslaughter legislation which is 

not independent as it relies on the health and safety statute for safety duties and 

prosecution of senior managers, and that complex overlap makes likely 

prosecutions elusive. Following the New South Wales provisions, it would be 

relatively easy to prosecute a senior manager if there was a lapse in ethical 

corporate compliance that led to the death of an employee or a third party.  

Unfortunately not all occupational health and safety legislation has the same kind 

of personal liability provisions as those found in the New South Wales legislation. 

For example, the legislation in Australian Capital Territories, Victoria, Western 

Australia and the Northern Territory places the onus on the state to prove that an 

offence committed by the company occurred with “the consent or connivance of, 

or [was] attributable to any wilful neglect on the part of an officer of the body 

corporate or person purporting to act as such an officer746” before any of the 

individuals could be found guilty of the same offence. 

The prosecution of occupational health safety offences in Australia has attracted 

much analysis and debate given that the OHS bodies have no authority to 

prosecute the workplace safety offences, prompting calls for occupational health 

to be included in the industrial homicide offence747. The principal objective for 

including the occupational health and safety offences in the new criminal statute 
 

746 Occupational Health and Safety Act 1985 (Victoria) s 52; Occupational Health and Safety Act, 
1984(Western Australia), s 55; Work Health Act 1996(Northern Territory), s. 80(1). The wording in 
respective acts is slightly different but the meaning is the same 
747 The general view was that the OHS pyramid of enforcement would not be effective if the decision 
to prosecute at the apex of the pyramid is out of their hands and at the mercy of the attorneys. At 
present the prosecution of OHS offences in most jurisdictions are prosecuted by the Director of 
Public Prosecution or Crown Law Officers.(see Industry Commission, Work Health and safety: An 
Inquiry into Occupational Health and Safety, Draft Report, Vol.1, 1995 page 131)  In England and 
Wales, aggravated breach of safety or death is investigated jointly by HSE and the Police and the 
Crown prosecutes under the new Corporate Manslaughter and Corporate  Homicide Act, 2007   



243 

 

was to reduce the layers of approval for the prosecution of the offences and this is 

believed to increase the levels for individual and corporate prosecutions748. 

The English corporate manslaughter legislation differs from that of New South 

Wales and there are lessons that could be learnt. The New South Wales legislation 

has clear individual liability for corporate safety offences including corporate 

manslaughter. The fact that an “investigator” can bring prosecutions for safety 

breaches would bear lessons for the English regulatory system of health and safety 

offences. That role of the investigator gives impetus to corporate ethical 

guidelines. That is contrary to the English law, as the DPP decides whether it is in 

the public interest to prosecute any corporate manslaughter case and the police 

has responsibility for prosecution with the help of the HSE who are better placed in 

terms of skill and powers to inform the jury on the grossness of the corporate 

activities that led to death in the circumstances. 

The English law relating to the prosecution of senior managers resembles that of 

other States in Australia that put the onus on the state to prove that a manager 

was guilty, if it could be proved that s/he consented to the offence, connived or 

wilfully neglected the offence.  This history of individual prosecutions based on 

this standard have been very low as it is difficult to prove that the senior manager 

“consented” or “connived” for the offence to take place. The investigation of 

 
748Coles, A “Corporate Killers: A ‘Republican’ Alternative to Corporate Manslaughter Prosecutions” 
(2008) Research Unit, Faculty of Law; Australian National University. The creation of an offence for 
industrial homicide would eliminate a number of layers. The Act provides that an offence under the 
Act can be initiated by, amongst others, an “investigator”. That “investigator” is legislatively defined 
as an appointee of the New South Wales Work Cover Authority and commences prosecution 
proceedings without reference to the Director of Prosecutions. Due to the creation of this separate 
prosecution unit for occupational offences, New South Wales has the highest level of prosecutions in 
Australia compared to those states that maintain a more fragmented approach to investigation of 
occupational health and safety offences.  
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corporate safety offences under English law involve the Police only when death 

occurs and it has been rightly argued that the Police have “no skills to investigate 

health and safety offences let alone work place death749”.   

6.2.2. The Italian Provisions  

Under the Italian constitution750, criminal responsibility is individual and only 

natural persons can be held liable for a criminal offence751, not the corporate 

entity. To circumvent this restriction on corporate criminal liability, the statute 

describes corporate liability as administrative. The fact that more cases are heard 

in criminal than the administrative courts makes offences more criminal. The 

Italian provisions have differences from the English law in that company’s liability 

is derivative since only natural persons can commit criminal acts and not corporate 

entities. This is the opposite of the English law corporate manslaughter legislation 

which has a criminal offence for corporations, and where culpable senior managers 

are not liable as secondary parties under the offence752. The Italian legal culture 

recognises the limitations of punishing corporate bodies and the legal system 

supplies ethical guidelines and sanctions to individuals whose morals inform and 

safeguard corporate ethical behaviour. 

In practice, the Italian corporate manslaughter legislation seems as complex as the 

English law. Since the company will be a secondary party, it means primary 
 

749 Almond, P “An Inspector’s Eye-View: The Perspective Enforcement of Work Related Fatality 
Cases”(2006) British Journal of Criminology 893 
750Italian Constitution at Article 27(1) 
751 Examples of legal systems that, while not recognising corporate criminal liability per se, 
nevertheless have a regime of administrative penalties that apply to corporate wrong doing include 
Germany, Greece, Hungary, Mexico and Sweden and countries that do not recognise corporate 
criminal liability include Brazil, Bulgaria, Luxembourg and Slovak Republic (see Robinson, A.A “ 
Corporate Culture As Basis for Criminal Liability for Corporations”(2008) A Paper Prepared for the 
United Nations Special Representative of Secretary General on Human Rights & Business at page 6 
752 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 18 
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liability has to be established first through natural persons within the company. 

However, this perceived difficulty is resolved by Article 8, which has a stipulation 

that it is not necessary to identify the actual perpetrator of the offence or to 

demonstrate that s (he) could be convicted if charged753. This clause seems to 

suggest that prosecution of individuals within companies is not a priority since 

prosecution can still proceed in administrative courts without the hurdle of 

identifying the natural person who the constitution cites as the primary offender. 

English law has not been tested to establish if the company will be liable for the 

offence if it was proven that the contribution to the fatality was not the fault of 

senior management who are the litmus test for corporate fault. 

The Government’s proposals for corporate killing are found in the Italian Decree 

DLgs 231 of 2001. The Decree embodies a generic model of criminal liability that 

can be applied to companies and other organisations whether or not they have 

legal personality754.  Article 5 distinguishes between liability of a director or 

manager and those committed by subordinate staff. Under Article 5(1) (a), it 

would be possible to hold the company liable for offences committed by a 

stockholder who holds a majority of the shares of the company, who, although not 

having an official directing role, has influence over corporate policies. Article 5(1) 

(b) enables the company to be prosecuted for offences committed by employees if 

they stem from corporate policy or structural negligence on the part of the 

company755. The other main difference is that both employees and senior 

 
753 Italian Decree(DLgs Legislative Decree)of June 8 2001/231 Article 8(1) 
754 Gobert, J & Maurice, P “Rethinking Corporate Crime” (London: Butterworths Lexis Nexis 2003) at 
page 108 
755ibid at page 111 
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managers have liability under criminal law whereas the English law sanctions 

individuals under health and safety legislation which has a low fault threshold756. 

Attaching liability to companies on the basis of a straightforward theory of 

vicarious liability was rejected by the Italian Legislature as it was deemed contrary 

to the ‘nulla poena sine culpa’ principle757. Accordingly, for corporate prosecution, 

the prosecution will have to show that the offence constituted an expression of 

corporate policy or that it stemmed from structural negligence within the 

company758. Whether liability is premised on the acts of an officer or employee, 

the purpose of the actor would be to benefit the company or advance its 

interest759. A further improvement to the Italian law is the prosecution of 

shareholders who might have influence on how the activities of the company are 

run. The English law‘s definition of senior management is complex, as the terms 

that inform the definition of senior management, like ‘significant’ and 

‘substantial’ are not clear760 and do not seem to include shareholders.  

 
756 Employees and senior managers are sanctioned under the Health and Safety at Work Act, 1974 
sections 7 and 37(1) respectively. The HASAWA has a low fault threshold as it has reasonable 
practicality as burden of proof under section 40 rather than beyond reasonable doubt as provided 
for in most criminal law statutes 
757 op cit at page 108.  This legal doctrine means that one cannot be punished for doing something 
that is not prohibited by law, and since companies are formed for lawful reasons, they cannot per se 
do illegal things. 
758 ibid 
759 Generally, it might be concluded that all acts by an employee during the course of employment 
are to the benefit of the employer unless such acts are forbidden and are reflected in the company 
policies and procedures. 
760 Matthews, R “Blackstone’s Corporate Manslaughter and Corporate Homicide Act, 2007” (London: 
Sweet & Maxwell 2007) at page 113; The case law has however directed that the courts would 
measure the facts against its own understanding of the word (see Lambeth London Borough Council 
v Grewal [1986] Crim LR 260, in which a sex shop was defined to be a shop that consisted to a 
significant degree in the selling of sex articles. In R v Lloyd (1996) 50Cr App R 61, the word 
substantial was to be approached in a common sense way. Neither of the two cases seems to have 
defined the words ‘significant’ and ‘substantial’. 
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If the Italian law had an effective method of identifying and securing conviction of 

culpable individuals, which does not seem to be a prosecution priority, the English 

law could draw further lessons from absence of complex overlap of criminal and 

regulatory law which is present in the English corporate manslaughter legislation. 

Article 6(2) of the Decree introduces an appropriate disciplinary system to sanction 

violators. A company can be held liable for offences committed by the head of an 

independent sub unit or subsidiary under Article 5(1) (a). With respect to a head of 

a unit, Article 6(1) of the Decree reverses the usual due diligence defence. The 

presumption is that the head represents the company and there would be 

coincidence of intent between the company and the head. This is an improvement 

on the English law which does not distinguish employees from senior managers 

under the due diligence defence761. If the presumption for the defence is 

inaccurate, the burden of proof will rest with the company. Since the company will 

be represented at the court proceedings by a barrister who gets instructions from 

the senior management, it is doubtful if the barrister will argue against the due 

diligence defence. 

6.2.3. The Canadian Provisions  

The reforms to corporate criminal liability were inspired by the 1992 explosion at 

Westray Coal mine that killed 26 workers. The enquiry findings were that the 

disaster was caused by gross failure of management after finding derelict in their 

responsibilities762. The leader of Westray families strongly lamented the prevailing 

 
761 UK Health and Safety at Work Act, 1974 section 40 
762 These were comments by Justice Peter Richard, the Chairman of the Westray Commission of 
Enquiry (see page 3) in Comments by United Steel Workers Union: Whatever Happened to the 
Westray Bill: Why Are We Still Dying for A Living? Available at 
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laws that had little incentive for individuals within companies to take health and 

safety seriously as there were no threats of prosecution763. Commenting on the 

management failure, the Supreme Court judge also remarked that: 

“the Westray story was a complex mosaic of actions, omissions, mistakes, 

incompetence, apathy, cynicism, stupidity and neglect764” 

These comments embrace the view that the disaster had been predictable and 

preventable. Before the C-45 Bill, officers could not be convicted for criminal acts 

of the organisation by virtue of them being officers or directors, but under current 

law, if directors lead the corporation to commit crimes or they are operating in a 

criminal context, they will likely be held jointly liable with the corporation765, as 

C-45 s 2.17.1 states: 

“any individual who undertakes, or has the authority, to direct how 
another person does work or performs a task is under a legal duty to take 
reasonable steps to prevent bodily harm to that person, or any other 
person arising from the work or task” 

This clause acknowledges the crucial moral role of the senior manager in corporate 

health and safety ethical compliance by making him responsible for the acts of the 

employee. The HASAWA, 1974 section 37(1) is phrased in a way that makes 

prosecution of a senior manager elusive as it has to be proved that the senior 

manager connived or consented to the offence, which is difficult to prove. 

 
http://www.usw.ca/admin/workplace/health-issues/files/westraySum_06.pdf. viewed on 
17/11/2011 
763 ibid at page 4 
764 The Canadian OHS Magazine; April/ May 1998: The Westray Conundrum available at 
http://www.ohscanada.com/25years/best_Editorial/2BillC45.aspx. viewed on 17/11/2011 
765 Department of Justice Canada: Criminal Liability of Organisations: A Guide To Bill C-45 available at 
: http://www.justice.gc.cal/eng/dept-min/pub/c45/c45.pdf viewed on  17/11/2011 

http://www.usw.ca/admin/workplace/health-issues/files/westraySum_06.pdf
http://www.ohscanada.com/25years/best_Editorial/2BillC45.aspx
http://www.justice.gc.cal/eng/dept-min/pub/c45/c45.pdf
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Although the C-45 liability has a due diligence defence, the scope for liability is 

broader. 

Although the Westray Bill did not directly deal with corporate manslaughter, it 

extended liability to both the corporation and anyone in a supervisory role within 

the corporation if they know about the crimes committed by the employees766. In 

particular, the Bill was intended to address the problems of distinguishing between 

corporate and personal responsibility for involvement in adverse events767 in the 

workplace. 

There was rejection in creating a corporate manslaughter offence for the reason 

that the criminal law should apply to all individuals irrespective of how they chose 

to organise themselves768.  

In reality, the Canadian Criminal Code provisions could also have similar problems 

to those experienced under English law of identifying culpable senior managers, 

particularly in medium and large sized companies. Under the Canadian Criminal 

Code, it is therefore easier to prosecute a company, leaving the prosecution of 

individuals who act in capacity of the company difficult. 

The Canadian law reforms had two purposes: first - to expand the class of persons 

whose conduct may be attributable to the organisation to include individuals who 

exercise delegated powers or operational authority, and second- to allow 

 
766Johnson. C.J (2007) Ten Contentions of Corporate Manslaughter Legislation: Public Policy and 
Legal Response To Workplace Accidents: Department of Computing Science University of Glasgow 
http://linginghub.elsvier.com/retrieve/p11/SO925 viewed 19/03/10 
767 ibid 
768 Clough, J “Bridging  the Theoretical Gap: The Search for a Realist Model for Corporate Criminal 
Liability”(2007) Criminal Law Forum 267:285 

http://linginghub.elsvier.com/retrieve/p11/SO925%20viewed%2019/03/
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aggregation of conduct in cases involving negligence769. The Government rejected 

the model of vicarious liability as being contrary to a principle that the general 

person, including a corporation, should not be punished for acts that are not 

morally blameworthy770. Equally, the principles requiring proof of corporate 

culture were viewed as untested and too vague to constitute corporate mens rea. 

Instead, an approach of taking an organisation as being party to an offence was 

adopted by Parliament771.However, if it is accepted that a company is a fictitious 

legal person, fines are therefore paid under vicarious principles as those offences 

are committed by employees in the course of employment.  

Under section 21(1) of the Criminal Code (Canada), a person may be a party to an 

offence either by actually committing that offence or by aiding and abetting 

another person. Where the offence requires proof of negligence, such as corporate 

manslaughter, an organisation will be a party to that offence if employees were 

acting in the scope of their authority772 and if: 

a) “one of its representatives is a party to the offence, or 
b) two or more of its representatives engage in conduct, whether by act or 

omission, 
c) the senior officer who is responsible for the offence departs from a 

standard of care that, in the circumstances could reasonably be expected to 
prevent a representative of the organisation from being party to the 
offence”    

Clough773 notes two limbs to the head of that liability. Under the first, it must be 

shown that the representative was party to the offence and the only limitation for 

a representative is that they must act within their authority. In essence the jury is 
 

769 Government of Canada, Corporate Criminal Liability, Discussion Paper(2002) at pages 14-15  
770 ibid at 8 
771Clough, J “Bridging  the Theoretical Gap: The Search for a Realist Model for Corporate Criminal 
Liability”(2007) Criminal Law Forum 267:285-286  
772Criminal Code of Canada, RSC 1985, c-46 section 22.1  
773 op cit 
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asked to aggregate the conduct of the representatives in order to produce a 

nominal offence. While trying to do away with the common law prohibition against 

aggregation, this approach is likely to present obstacles in terms of proof.   

The Canadian Government774 gave an example that if a representative recklessly 

turned off a switch, the action of which caused a fatality, that representative 

would be liable for the fatality and the company will be a party to the offence. If 

three employees turned off three different switches believing that the other two 

switches would be working, those employees would not be liable; but the fact that 

the three employees would not be prosecuted  would not mean that their 

employer would not be prosecuted as the organisation - through its employees - 

would have turned off the switches775. This is a reversion to the vicarious 

principles as the company should have safety procedures in place. 

In the above example, the jury would have to imagine that one employee turned 

off the switches, and determine whether such employee would have been reckless 

for life or safety of other persons. This task is complex as there are more likely to 

be a complex web of acts and contradictory statements providing ample scope for 

the defence to raise a reasonable doubt burden of proof. There must be proof that 

the offenders actually committed, aided or abetted the offence. This is the 

foundational offence; the secondary liability of the organisation is derivative as 

liability for conduct is in relation to the offence of another not in its own right. 

Under this legal response, corporate prosecution would establish secondary 

liability without primary liability. 

 
774 ibid 
775 ibid 
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Once the foundational offence is established, the second limb requires that the 

senior officer responsible for the relevant aspect of the organisation’s activities 

departed markedly from the standard of care that, in the circumstances, could 

reasonably be expected to prevent a representative of the organisation from being 

a party to the offence. The culpability of the organisation therefore depends on 

the failure of the senior officers to prevent the offence. 

Conclusion 

Australia has a federal system of government with states that make laws. All states 

have secondary criminal liability for senior managers for corporate manslaughter. 

The review noted that the manner in which the offence is structured in most states 

make it difficult to prosecute senior managers for corporate wrong doing as the 

onus is on the prosecution to prove that the senior manager connived or was aware 

of the offence. Such is similar to the wording of the English Law HASAWA, 1974 

section 37(1) that sanctions senior managers for breach of safety duties including 

corporate manslaughter. The structural elements of the English law offence differ 

from those of the State of New South Wales of Australia, which makes a senior 

manager liable for health and safety offences by virtue of his capacity or guidance 

role within the company, irrespective of his day to day involvement in the 

company’s affairs. Another innovation from the State of New South Wales is that 

there is a designated ‘investigator’ for health and safety offences who can initiate 

investigations and prosecution proceedings without reference to the Police or 

Director of Public Prosecutions. That has increased the levels of prosecutions for 

occupational health and safety offences in that State. 
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The Canadian legal provisions also differ from the English law as there is no 

specific offence of corporate manslaughter, but senior managers are prosecuted 

under criminal law for workplace deaths. The manner in which the offence is 

structured however places the onus on the Prosecution to prove that the senior 

manager did not do what was expected of him to prevent a company 

representative from committing an offence. In practice, prosecution is elusive 

under the inbuilt due diligence defence, which is technically no different from the 

wording in the HASAWA, 1974 section 40.  Because of the problematic nature of 

Canadian provisions and their similarity to the English law provisions, Canada might 

derive benefit from the models offered in this thesis.  

As noted above, Italy has a different legal culture from the UK, Australia and 

Canada. A company cannot commit a crime under the Italian constitution but can 

be a secondary party to an offence committed by individuals acting in the capacity 

of the company.  Although theoretical prosecution problems of individuals are 

premised on the fact that prosecution of individuals does not seem to be a priority 

since companies can be prosecuted in administrative courts without the need of 

first identifying the culpable individual, the Italian concept is in effect similar to 

the UK concept, where the offence seems to target companies rather than senior 

managers. Because of that, there do not seem to be any lessons that can inform 

the English corporate manslaughter legislation. 

The next chapter explores models through which senior managers could be made 

criminally liable for corporate manslaughter, taking into account some of the 

issues discussed in this chapter. 
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CHAPTER SEVEN: Prosecution model for senior managers for the offence of 
corporate manslaughter: Lessons from the International Criminal Court (ICC) 
and the International War Crimes Tribunals 

 

“A strategy for allocating responsibility should operate with a conception of fault that copes 
with the dynamic nature of corporate action and be in harmony with the varieties of 
structures, decision making and accountability principles in both large and small 
organisations776”  

7.0. Introduction 

Chapter three identified the need for an alternative prosecution model for senior 

managers for corporate manslaughter and some of the justifying reasons are 

flagged as follows; 

a) “Senior managers are the moral beings who determine corporate safety 

behaviour as confirmed by a ‘senior management failure test’ which is the 

lynch pin for corporate fault for the manslaughter offence contained in the 

CMCHA, 2007. The current legislation has explicit exclusion of secondary 

liability for senior managers and therefore perceived as unethical for not 

being firm in dealing  with the senior managers who are central to the 

commission and definition of the offence, 

b) When corporations are sanctioned for the offence, it would be expected 

that the company would identify and punish the culpable individuals, but 

the law makes no attempt to ensure that such a reaction occurs777. That is 

 
776 Fisse, B & Braithwaite, J “Theories of Institutional Design: Corporations, Crime And 
Accountability”  (London: Cambridge University Press 1993) at pages 137-138 
777 Coles, A “Corporate Killers: A ‘Republican’ Alternative to Corporate Manslaughter 
Prosecutions”(1998) Research Unit, Faculty of Law Australian National University available at 
http://law.anu.edu.au/criminet/Coles.html retrieved on 06/06/2012 

http://law.anu.edu.au/criminet/Coles.html
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also despite that individual liability plays a central role in any criminal 

enforcement scheme778,  

c) The existing sanctions under the HASAWA, 1974  against culpable senior 

managers are deemed inadequate for the seriousness of manslaughter, and 

apart from being disproportionate, case law established that effective 

prosecution of senior managers for corporate manslaughter under the health 

and safety legislation remains problematic, and lastly  

d) Fault attribution models for senior managers as discussed in chapter four 

have been in a state of flux prompting the need for a robust prosecution 

scheme that would remedy the recurring legal deficit”. 

The need for an alternative prosecution model has gained impetus following the 

failed prosecution of three culpable senior managers for corporate manslaughter in 

the recent Lion Steel Ltd corporate manslaughter case779. As discussed in chapters 

four and five, the case of corporate manslaughter has three offences that are 

interlinked but have different legal tests. These are, the corporate manslaughter 

offence itself contained in the CMCHA, 2007; the breach of health and safety 

duties under the HASAWA, 1974 section 2(1), and the individual liability for 

culpable senior managers for gross negligence manslaughter under the HASAWA, 

1974 section 37(1). The individual liability for senior managers for gross negligence 

manslaughter is beset with problems as discussed in chapters four and five since 

proving that the senior manager connived with the company to breach the health 

 
778 Uhlmann, D.M “Prosecuting Worker Endangerment: The Need For Stronger Criminal Penalties For 
Violations of Occupational Safety and Health Act”(2008) Working Paper no. 120: Public Law and 
Legal Theory Working Paper Series: Michigan Law School: University of Michigan 
779 Dickinson, D “Environment & Safety Update: Court Issues Largest Fine Yet in Corporate 
Manslaughter Case” available at www.jeremybarnet.co.uk/uploads/files/corporate 
manslaughter_case_leaflet.pdf retrieved on 13/07/2012 

http://www.jeremybarnet.co.uk/uploads/files/corporate%20manslaughter_case_leaflet.pdf
http://www.jeremybarnet.co.uk/uploads/files/corporate%20manslaughter_case_leaflet.pdf


256 

 

and safety under section 2(1) is also a difficult task. That leaves the Courts to 

prosecute the company only for the statutory offence of corporate manslaughter 

under CMCHA, 2007 which is simpler.  Future corporate manslaughter prosecutions 

are likely to pose challenges for medium and large sized companies in particular 

when prosecuting the three interlinked offences. 

Lion Steel Ltd was fined £480,000 and £84,000 prosecution costs. The three 

directors could not be prosecuted under the HASAWA, 1974 s 37(1), with the court 

finding that the health and safety breach that resulted in death was before the 

corporate manslaughter offence was promulgated. That is despite the fact that 

breaches of health and safety were covered under the HASAWA, 1974, which would 

make the senior managers liable under section 37(1). The cynical view for the 

decision could therefore be that the court avoided evidential difficulties of 

pinpointing which director was responsible for the breach of duty that resulted in 

death. This state of affairs, where senior managers in medium and large sized 

companies escape prosecution for gross negligence manslaughter, will remain in 

the absence of an alternative legal scheme. Before the corporate manslaughter 

law reforms and now, senior managers for small business can swiftly be prosecuted 

and convicted for gross negligence manslaughter under the same statutory 

principles that are difficult to apply in prosecutions involving senior managers for 

medium and large sized companies. The prosecution models from the international 

criminal law are therefore explored to determine if they can be applied to 

domestic corporate contexts. 
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7.1. The Joint Criminal Enterprise Doctrine (JCE) 

 One of the modes of liability used by the International Criminal Court (ICC) and 

War Crimes Tribunals to prosecute special intent crimes, such as crimes against 

humanity, war crimes and genocide is the JCE.  A special intent crime, like 

genocide, requires that the perpetrator has a clear intent to cause the offence 

charged. According to this definition, intent is the key element for an intentional 

offence, which offence is characterised by a relationship between the physical 

result and the mental state of the perpetrator780. The courts generally concur that 

intent is difficult or impossible to determine in genocide or crimes against 

humanity781. 

Murder is also a case of special intent in as much as the mens rea of murder is not 

general but specific. In corporate contexts, a company cannot have mens rea to 

kill as it is formed for lawful reasons; but it is not in dispute that senior managers 

may fail in their lawful duty under safety legislation to maintain a safe place of 

work by not carrying out risk assessments or providing adequate funding for health 

and safety, or taking a hands-off approach to management of health and safety 

matters. Under such circumstances, it would be reasonably foreseeable that 

dereliction of lawful duty would result in serious harm or death. Therefore the 

tainted safety policies and procedures might be inferred for intention to cause 

harm or serious injury to employees or others.  

The doctrine received the first detailed treatment in Tadic Appeal Judgement 

after five men were killed, when the court cited that if a person who, in execution 

 
780 See Akayesu Trial Judgement (20/11/1996) at paragraph  448 cited in Zahar, A &  Sluiter, G  
“International Criminal Law” (London: Oxford 2006)  at  page  18 
781 ibid  
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of a common criminal purpose, contributes to the commission of the crime by a 

group of persons, he may be held liable for those crimes subject to certain 

conditions782; and where those conditions are satisfied, each person carrying out 

the JCE is responsible for the acts of others who are part of the criminal 

enterprise783. The JCE doctrine was therefore established as a workable doctrine in 

large and complex leadership cases784. In a corporate context, senior managers 

may contribute to breach of safety through their planning and organising roles of 

formulation and implementation of safety policies and procedures in compliance 

with the safety legislation. Because of the vested control power they can lead the 

company in any direction they wish, whether that be legal or illegal. The doctrine 

of command responsibility was also applied in the Essen Lynching case785 which 

concerned the killing of three British airmen. Heyer was a captain who ordered one 

private soldier to escort the three prisoners of war on foot for interrogation at a 

nearby unit. It is alleged Heyer shouted to the soldier who was escorting the 

prisoners not to interfere with the crowd that was gathering if they mistreated the 

prisoners. An unknown soldier fired a gun and hit one of the prisoners. When the 

prisoners approached the bridge, the prisoners were cast over the parapet and 

killed. Heyer was sentenced to death by the Military Court for the offence which 

was not specifically ordered. In corporate contexts, senior managers are clearly 

removed from the activities that cause serious injury or death, but still they have a 

central role and the power to dictate what has to be done in terms of work place 

 
782 Tadic Appeal Judgement 15 July, 1999 paragraph 190 
783 Prosecutor v Milorad Krnojelac; decision on form of Second Amended Indictment, 11 May, 2000 
at paragraph 15 
784 See Krajisnik Appeal Judgement 27 September, 2006 cited in Zahar, A &  Sluiter, G “International 
Criminal Law” (London: Oxford 2006)  at  page  18 
785 Trial of Erich Heyer and six others(22 December, 1945), 1LRTWC 88 (The Essen Lynching case) 
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safety. An example could be the issuing of targets to employees that the senior 

manager knows to be unrealistic and only achievable through bending or breaking 

the law or the senior management would agree to reduce the maintenance budget 

without taking into account the knock-on effects on corporate safety.   

 7.2. Perspectives on command responsibility 

The tribunals’ statutory offence of command or superior responsibility makes the 

military commander criminally responsible for offences committed by those under 

him if the commander knew or had reason to know that the subordinate was about 

to commit such acts or had done so, and the superior failed to take the necessary 

and reasonable measures to prevent such acts and to punish the perpetrators 

thereof786. In the corporate context, the senior manager would issue targets that 

will ensure profitability levels from which their bonuses are paid and the prospect 

of punishing those bending and breaking the law to achieve the unrealistic targets 

is clearly remote. In such circumstances, superior or command criminal liability 

would be justifiable.  

The following are some of the tribunals’ statutory provisions for superior 

responsibility: 

“a) a military commander or the person effectively acting as a military 
commander shall be criminally responsible for crimes within the jurisdiction of 
the court committed by forces under his or her effective command and control 
or effective authority and control as the case may be, as a result of his or her 
failure to exercise control properly over such forces, where; 

 
786 Articles 7 (3) of the ICTY and 6 (3) ICTR Statutes. The same wording is adopted in the SCSL statute 
Art 6 (3) and the ETSP Statute, Section 16 see Zahar, A &  Sluiter, G “International Criminal Law” 
(London: Oxford 2006)  at  page  258 
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i) That military commander or person either knew or owing to the 
circumstances at the time , should have known that the forces were 
committing or about to commit such crimes; 

ii) That military commander or person failed to take all reasonable or 
necessary measures within his or her power to prevent or repress their 
commission or to submit the matter to the competent authorities for 
investigation and prosecution.  

b) With respect to superior and subordinate relationships, not described in 
paragraph (a),   a superior shall be criminally responsible for crimes within 
the jurisdiction of the court committed by the subordinates under his or 
her effective authority and control as a result of his or her failure to 
exercise control properly over such subordinates , where; 

i) The superior either knew or consciously disregarded information which 
clearly indicated that the subordinates were committing or were about 
to commit such crimes; 

ii) The crimes concerned activities that were within the effective 
responsibility and control of the superior; and  

iii) The superior failed to take all necessary and reasonable measures 
within his or her power to prevent or repress their commission or to 
submit the matter to the competent authorities for investigation and 
prosecution”  

The clauses above could apply in a corporate text and specifically to safety 

breaches and corporate manslaughter. The senior manager is bound to have legal 

knowledge of health and safety issues as they have a legal duty to carry out 

suitable and sufficient risk assessments for their undertakings; they also formulate 

safety policies and procedures and case law has shown that they must ensure these 

are followed, as discussed in chapters four and five.   The senior manager ought to 

have factual knowledge of safety issues as the senior management has an 

obligation again to form safety committees at work and to discuss any safety 

concerns of the employees as discussed in chapter eight. It is generally agreed 

that, to find command responsibility, the following should also be proved beyond 

reasonable doubt787: 

 

 
787 Sander, B “Unravelling the confusion concerning successor superior responsibility in the ICTY 
jurisprudence”(2010) Leiden Journal of International Law 105: 105-106 
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a) Superior subordinate relationship 

The Delalic Trial Judgement at the ICTY was the first tribunal conviction for 

command responsibility with reference to superior subordinate relationship which 

was established after a full trial788.  In corporate contexts, the relationship 

between senior managers and employees is clarified in a variety of ways through 

the organogram that outlines the reporting structure. In the context of health and 

safety, the employer, represented by the senior manager, has a duty of care to 

employees under HASAWA, section 2 and the employee has a duty to cooperate 

with the employer by attending training, using provided protective equipment, 

following risk assessments, reporting and recording hazards within the workplace 

and to take care of own safety and of others in the workplace. The duty of the 

employees to cooperate with the employer or senior manager on health and safety 

is under HASAWA, section 7. 

b) Knowledge or notice of the subordinate’s offence or its imminent 

commission 

The commanders must have knowledge or awareness that their subordinates were 

committing crimes or that such crimes were imminent. The statutory standard of 

awareness applied by the Tribunals  of ‘knew or had reason to know’ is satisfied 

where the alleged commander had actual knowledge that is proven by means of 

direct or circumstantial evidence789, or where the accused had information placing 

him on notice that such offences were being committed, or were about to be 

committed.  Proof of negligence amounting to wilful blindness will be sufficient to 
 

788 Kambanda’s conviction by the ICTR was pursuant to a guilty plea there was therefore no 
discussion of the command responsibility doctrine.  
789 Zahar, A &  Sluiter, G “ International Criminal Law” (London: Oxford 2006)  at  page  267 
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establish awareness. In corporate contexts again, the recent case of Lion Steel 

discussed in chapter five revealed that the senior managers had factual and legal 

knowledge of the safety breaches that were going on. They had been warned by 

employees and the HSE inspectors two years before one of the employees was 

killed; they were also aware of or ought to have been aware of the health and 

safety law requirements; the employees were not trained, and there were no risk 

assessments in place. Accordingly, that negligence amounted to wilful blindness 

which could be inferred as knowledge.  

c) Failure by the superior to prevent or punish the act 

The commander will be responsible for command liability if he failed to act within 

his power to prevent a crime being committed by those under him or to punish 

them for committed offences or to refer to an authority for investigation and 

punishment. The statutes of the tribunals require that a commander take 

necessary and reasonable measures within his or her powers to prevent or punish 

crimes of his subordinates, and the law of war imposes on a military officer in 

position of command an affirmative duty to control those under his command790. A 

commander breaches his duty to prevent his subordinates from committing the 

crime if he knows that an offence is about to be or is being committed by his 

subordinates and willingly fail to stop the crime. In this case he will have 

knowledge and inaction would be deliberate and would be the basis for 

 
790 United States v Brandt et al 2 TWC 212; In 1948 a Military Tribunal for the Far East found General 
Iwane Matsui responsible for crimes at Nankin as ‘he did nothing or nothing effective to abate the 
horrors that took place at Nankin 
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establishing intent. Cassese791 asserts that the commander should be treated as a 

co-perpetrator although the offence will have been committed by his or her 

subordinates. In a way, the superior participates in the crime, for if he had acted 

to stop it, the offence would not have been committed, thus creating a causal link 

between the superior’s inaction and the crime. In a corporate context, this could 

be the same for actions or inactions by senior management that contribute to harm 

or serious injury.   The original version of the legal principle of command 

responsibility was first reflected in the French Order on War Crimes of 28 August, 

1944, Art 4 which provides that: 

“where the subordinate is prosecuted as the principal perpetrator of a war 
crime and his hierarchical superiors may not be investigated as co-
perpetrators, they shall be held to be accomplices, to the extent that they 
have organised or tolerated the criminal offences of their subordinates” 

A further step in the evolution of the doctrine was in the case of the Japanese 

General Yamashita, whose soldiers had massacred many people in the Philippines 

during 1943-1945. General Yamashita had failed in his role as an army commander 

to control the troops by permitting them to commit extensive and widespread 

atrocities. Again, in the Lion Steel case, senior management failed their duty to 

ensure a safe place of work as evidenced by the death of an employee.                                                                                                                                                                                                                      

Based on the above discussion, it can be seen that command responsibility is some 

form of omissions liability for it is based on culpable dereliction of duty792 or proof 

of failure to stop the action of others793.However, that omission liability can only 

 
791 Cassese , A “International Criminal Law, 2nd Edition” (Oxford: Oxford University Press 2008) at 
page 244 
792 Heilman, D “The Law of Command Responsibility” (2010) European Journal of International Law 
486: 487-488  
793 Zahar, A &  Sluiter, G “International Criminal Law” (London: Oxford 2006)  at  page  259 
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be established if there is a duty to act794 and for criminal liability to arise, that 

duty must be enforceable through the Code. The ICTR Trial Chamber put the 

matter in the following perspective: 

“liability for omission may arise in a third, fundamentally different 
context; where the accused is charged with a duty to prevent or punish 
others from committing the crime. The culpability arises not by 
participating in the commission of the crime but by allowing another 
person to commit a crime which the accused has a duty to prevent or 
punish…on any view, liability for failing to discharge a duty to prevent or 
punish requires proof that the accused was bound by a specific legal duty to 
prevent a crime, and that the accused was aware and wilfully refused to 
discharge his legal duty” 

The ICTY Appeals Chamber concluded that there can never be an organised 

military force without a responsible command and that responsible command leads 

to command responsibility795. Sander also suggests that soldiers of an army reflect 

the attitude of their commander or general796, as the leader is the essence and is 

duty bound to control his or her subordinates and may therefore be liable for 

violations of customs and laws of war797. That duty was enshrined in Act 1 of the 

Regulations of the Hague Convention of 1899 and to that effect, the duty of 

military superiors to ensure the lawful conduct of those under their command, is 

the central component of the device put in place for the repression of grave 

breaches. This is true of a corporate entity. As discussed in chapter two, the senior 

managers determine the corporate safety behaviour as they formulate and ensure 

implementation of corporate policies and procedures in compliance to a legal duty 

 
794 The US Uniform Code of Military Justice Art 77(b) (ii) states that an inaction may make one liable 
as a party, where there is a duty to act (eg) if a security guard has a duty to interfere with the 
commission of an offence and does not, that guard is a party to the crime.  
795 Prosecutor v Hadzihasanovic  etal Decision on interlocutory Appeal Challenging Jurisdiction in 
relation to Command Responsibility, 16 July,2003 paragraph 16 
796 Sander, B “Unravelling the confusion concerning successor superior responsibility in the ICTY 
jurisprudence”( 2010) Leiden Journal of International Law 105: 105-106 
797 Zahar, A &  Sluiter, G “International Criminal Law” (London: Oxford 2006)  at  page  259 
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to ensure a safe system of work. This section concludes that command 

responsibility is applicable to corporate contexts with the commander being 

equated to the senior manager or the CEO. 

This chapter further explores if the JCE mode of liability that is used by 

International War Crimes Tribunals can be applied to corporate contexts for 

prosecution of senior managers alongside their defendant companies. The JCE 

doctrine is used to prosecute crimes against humanity that are committed by a 

group of people making it difficult to pinpoint responsible individuals. Such 

evidential difficulties also remain an obstacle for prosecution of culpable senior 

managers for corporate manslaughter particularly in medium and big sized 

companies. One of the legislative constraints put forward for not establishing 

secondary criminal liability for senior managers under the CMCHA, 2007 as 

discussed in chapter three was that, for one to be a secondary party, one had to 

be separate from the principal798 . The inseparable and complex relationship 

between a senior manager and the company became the key obstacle for the 

applicability of the Aiders, Abettors and Accessories Act, 1861. That legislative 

constraint was an acknowledgement that an alternative prosecution scheme, which 

was not in place at the time, was clearly needed. It is submitted that the JCE 

mode of liability would close that legal vacuum and deliver robust sanctions that 

would deter gross negligence at senior management levels, and deliver justice to 

families of the victims. These were the two key expectations for the corporate 

manslaughter law reforms that resulted in the promulgation of the CMCHA, 2007 

that is discussed in chapter five. 

 
798 Thornton v Mitchell [1940] 1 All ER 339 
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7.3. Further issues on the applicability of the JCE to corporate contexts 

The Austrian799 concept of perpetration offers a flavour to the JCE mode of 

liability: 

“a punishable act is not simply committed by the person who is a direct 
author of it, but also by all other persons who cause another to execute it 
or who contribute in any other manner to its execution. Consequently the 
distinction between perpetrator, instigators and accomplices is only of 
interest in order to permit the judge to individualise the sentence, he who 
plays a modest role being punished less than essential actors”  

According to the Austrian Criminal Code and in the context of the thesis, a person 

who contributes indirectly for the breach of a safety offence can be made liable 

even for planning and organising, which is the domain of senior managers.  

In its early existence, the ICC embraced the German Doctrine of “control over the 

crime” as a way of differentiating perpetrators from accomplices800. On that 

occasion, Hitler was a perpetrator because he had control over all atrocities that 

took place in the concentration camps, leaving the guards, administrators, and 

vendors of Zyklon B as mere accomplices. A perpetrator is viewed as someone who 

actually fires the gun that kills the victim, but the perpetrator could also use an 

innocent agent to carry out a crime on his behalf. In a recent tribunal case, a 

Rwandan Minister of Women Development Pauline Nyiramasihuko was found guilty 

of rape for ordering militia under her influence to sexually violate Tutsi women. 

Perpetration for rape would involve penetration of a woman’s vagina by a penis 

without consent and the Minister, as a woman could only have satisfied the actus 

 
799 Art 2, Austrian Criminal Code. However section 2 paragraph 15 of the Code, attempt to facilitate 
an offence is not punishable ,therefore the Code still needs a distinction between instigators and 
aiders. 
800 This standard was initially adopted in Prosecutor v Thomas Lubanga Dyilo case no. ICC-01/04-
01/07 cited from Stewart, J.G” The end of modes of liability for international crimes” Leiden Journal 
of International Law 165:206-207 
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reus for the offence through an innocent agent, who were the militias. These two 

cases have implications for the thesis. Senior managers do not explicitly order 

employees to break the safety law; all they could do is perhaps to set targets they 

know to be ‘unrealistic’ as they could only be achieved by breaking the law, or 

they can employ a hands-off management approach to health and safety issues, or 

they can reduce the safety budget to unsustainable levels where accidents waiting 

to happen would be reasonably foreseeable. All these actions or omissions would 

be contrary to safety legislation that obliges them to ensure a safe place of work 

by carrying out suitable and sufficient risk assessments for their undertakings801 as 

discussed in this and chapter eight. Since senior managers are removed from the 

actual activities that can be linked to harm, perpetration of safety crimes would 

be through innocent agents in the form of unsuspecting employees; or employees 

might be aware but carry out the illegal task for fear of losing their jobs; or they 

may engage in illegal activities in order to be paid the commission attached to the 

‘unrealistic’ targets. However, under the domestic legislation discussed in 

chapters four and five, the Crown has to prove that the senior manager connived 

or abetted the crime, which remains problematic to secure a conviction and hence 

the need for an alternative model.  

The commissions and tribunals set up after the second world war relied on a ‘group 

crime concept’ in addition to accomplice liability for convicting those involved in 

mob violence against allied forces and that criminal liability was based on the 

 
801 Management of Health and Safety at Work Regulations 1999 SI 3242 
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concept of acting with ‘common design’ which was borrowed from the English law 

cases of R v Daniels and Powell802 and R v Powell (Anthony)803. 

The common design concept required proof of awareness on the part of the 

defendant (mens rea), and that in some way, his or her conduct contributed to the 

offence (actus reus)804. As could be appreciated from the definitional aspects, the 

theory required a lower degree of participation than accomplice liability which 

requires a substantial effect on the crime by the principal offender. The 

shortcomings of the accessorial liability therefore led to a wider set of reflections 

on modes of liability calling for abandonment of complicity liability as it was 

perceived that a proper conception of perpetration renders complicity 

superfluous805. Jurisdictions of Italy and Brazil provide practical examples of the 

unitary system of perpetration that abandon all sorts of modes of liability that 

have posed challenges in international criminal justice system806. 

One thing to note is that the common design mode of liability or JCE does not 

distinguish between the perpetrator and accomplice as all the defendants are 

regarded as participants in the crime807, as it also holds responsible all those who 

agree to a common plan involving the perpetration of a crime responsible, even for 
 

802 R v Powell ( Anthony) [1998] 1 Cr .App .R .261 
803  R v Powell(Anthony) [1999] 1 A.C. 1; At domestic level  it was noted that joint criminal liability 
was found for public policy for the need to protect the public from persons who persist in criminal 
conduct although they foresee that more serious crimes outside the common enterprise may be 
committed (see Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and members of the 
Journal of International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law 
Forum 289: 295-296) 
804 van Sliedregt, E “Joint Criminal Enterprise As A Pathway To Convicting Individuals for 
Genocide”(2006) Journal of International Criminal Justice retrieved from: 
http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1: on  22/05/2012 
805 Stewart J.G “The End of Modes of Liability for International Crimes”(2012) Leiden Journal of 
International Law 165: 169-170 
806 ibid 
807 ibid 

http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1:%20on
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other foreseeable offences that take place during the execution of the plan808. The 

JCE mode of liability has three strands that are discussed later in this chapter. 

The common design mode of liability had to be devised and applied due to 

evidential problems in pinpointing perpetrators of war crimes. Confronted by 

similar difficulties particularly in medium and large companies, prosecution of 

senior managers for corporate manslaughter remains elusive. Based on 

organisational similarities between the military establishment and a corporation, 

the common design doctrine could be applied to corporate contexts as a company 

has the common purpose of promoting lawful commercial interests but in the 

process endangers employees, contrary to health and safety legislation. The 

following table summarises the basis for part of the discussions in this chapter. 

 

 

 

 

 

 

 

 

 

 
808 ibid at 171-172 
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Table 4: Comparative elements of the state and the corporation  

Variable  State  Corporation  

Responsible position   President/ 

commander in chief 

of the armed forces 

Chief executive officer (CEO) 

General key role for 

the position 

Ensure constitutional 

rights and safety of 

all citizens are 

upheld and the 

similar 

responsibilities 

cascade to senior 

and rank and file 

members of the 

military 

Ensure employment rights and safety of employees. The senior 

management, depending on how it is defined within the corporation 

has a collective responsibility for corporate safety. 

Nature of a criminal 

offence that can be 

committed and the 

mens rea 

Genocide, which is 

planned and 

orchestrated by the 

state machinery  

Corporate manslaughter which is unplanned but mens rea could be 

through tainted safety practice or gross negligence by senior 

managers 

Position below 

President and CEO 

Senior military 

officers  

Senior managers/Departmental managers 

Position below 

senior military 

officers  

Rank and file 

members of the 

military  

General members of staff  

Mode of criminal 

liability  

Joint Criminal 

Enterprise liability  

No secondary criminal liability for individuals: section 18 CMCHA, 

2007. Individuals are sanctioned under a health and safety regulatory 

statute that is deemed problematic and inadequate for the 

seriousness of manslaughter 
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The term “common design” was reformed to “joint criminal enterprise” at The 

Hague, and the following evidence that bears similarities to corporate contexts is 

required for a conviction under the JCE mode of liability 809: 

a) “a plurality of persons organised in a military, political or 
administrative structure: this would fit a corporate setting with senior 
managers responsible for various roles including health and safety 
duties under the HASAWA, 1974, 

b) the existence of a common plan, design or purpose which amounts to or 
involves the commission of a crime provided for in the statute: A 
company sets out a vision and the senior managers determine corporate 
safety behaviour in the context of such vision by ensuring corporate 
compliance with regulations. But due to lapse in safety policies and 
procedures, employees are injured or killed contrary to health and 
safety law, 

c) participation in that plan or common design: That would be similar to 
participation of senior managers in corporate safety by formulating 
policies and procedures and also ensuring those policies are followed. 
The JCE mode of liability is used to prosecute ‘auctor intellectualis’ 
that is those military superiors that are responsible for masterminding 
human rights offences810. Senior managers could therefore be liable for 
their planning and organising role in corporate safety, despite that they 
are divorced from the actual activities that cause risk of injury or 
death.” 

Analogous to a company is the State with the President holding a comparable 

position to that of a company Chief Executive Officer; the senior managers or 

departmental managers could be compared to senior military officers and the 

general employees to rank and file members of the army. The other key similarity 

is that the military uses a command structure which is typical in most corporations 

as this determines the hierarchy and role relationships throughout the company. 

The manner in which the collective crimes against humanity are tried in the 

 
809 ibid 
810 van Sliedregt, E “Joint Criminal Enterprise As A Pathway To Convicting Individuals for 
Genocide”(2006) Journal of International Criminal Justice retrieved from: 
http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1:  on 22/05/2012 

http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1
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international military tribunals could therefore be the basis for individual senior 

manager prosecution for the collective offence of corporate manslaughter. 

A biblical perspective of JCE liability concept is recorded in the Book of 

Deuteronomy xxi verse 1, which notes: 

“if a murdered man is found near a town and the murderer cannot be 
discovered, the elders of the town have to at least bring a sacrifice”811 
 

The elders in those biblical times had a duty to ensure that those under them 

observed rules, and they would have failed in that duty if there was lawlessness 

that resulted in someone being killed in their city. This biblical concept can relate 

to collective liability where the real culprit is difficult to identify for the specific 

offence and the people in charge are liable for their role responsibility. Collective 

criminal responsibility means liability of individuals for an offence committed by 

some or even one of its members. Collective liability represents an extension of 

individual responsibility to cover acts for which, without the conception of 

collective responsibility, the individual will not be responsible812 and in the 

context of the corporate manslaughter legislation, the option would be to pay 

unlimited corporate fines that conceals who the actual offender is.  

In some cases, additional factors are present, which strengthens the link between 

the actual culprit and his fellow members813: 

“a) The group as a whole expressed sympathy and solidarity with the 
perpetrator before or during the commission of the crime. This may not 
amount to instigating or aiding and abetting in the legal sense, 

 
811 Commager, H.S “Freedom, Loyalty, Dissent”(London: Oxford University Press 1954) at page 77 
812 Mannheim, H “Group Problems in Crime and Punishment”(London: Routledge; Kegan Paul 
Limited 1955) at pages 42-43  
813 ibid 
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 b) the group has committed the offence jointly, 
 c) the group denies to denounce the culprit and hand him over for 
punishment, which may happen regardless of whether the group approves 
of the crime or not”. 
  

van Derwitt notes that significant elements of crimes against humanity are that 

the crime is planned at a very high level, the real authors are difficult to identify 

and that the offence is usually tolerated by the State814. This is similar to 

corporate offences that emanate from poor decisions that are collectively taken by 

senior management who determine corporate safety practice and have the power 

to determine compliance. 

The inability to prosecute culpable individuals challenges the mainstay of criminal 

law in respect of which van Derwitt notes that international criminal law has been 

confronted with two problems in this context: first, how to design concepts that 

provide for criminal responsibility for political and military leaders who act behind 

the scenes but do not personally commit atrocities and second, how the collective 

dimension of international crimes can be properly represented in case law and 

judgements815.  The JCE has therefore emerged as a ‘jack of all trades’, as it 

coped with mob violence, provided for extensive criminal responsibility for 

political and military leaders and addressed the responsibility of those who are 

 
814 Van Der Wilt, H “Joint Criminal Enterprise: Possibilities and Limitations” (2007) Journal of 
International Criminal Justice 91: 91-92. Mr Nuon Chea, a former senior leader after Pol Pot in 
Cambodia had 2 million people killed by after the Khmer Rouge, a Maoist movement   seized power 
in 1975. The case follows that “Duch” Kaing Guek Eav who ran the Tuol Sleng, a notorious prison in 
the Capital of Phnom Penh to which 17,000 of the regime’s victims were taken to be tortured and 
killed and only seven came out alive. The rejected defence was they did that to protect the 
Cambodians from foreign imperialist aggressors; America and expansionist Vietnam being main 
culprits (see Khmer Rouge Trials: Justice of a Kind: The Economist July2-8/2011 at page 52) 
815 Ibid at paragraphs  91-92  
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involved in a criminal institution such as detention camps816. Van Der Wit again 

believes that the JCE mode of liability, as applied in international criminal law, 

can compensate for the shortcomings of the Anglo-American-inspired complicity 

law817 which has limitations in dealing with group criminality in corporate contexts 

as discussed in chapters four and five. 

The explicit exclusion of secondary liability in the CMCHA, 2007 was in part to 

avoid evidential difficulties in bringing culpable individuals to account and, since 

the problem remains, the JCE mode of liability and an identification model to 

assist prosecutions would resolve this and make senior managers liable. This would 

more likely yield deterrence of gross negligence at senior management levels while 

at the same time prompting fairness and consistency as senior managers in medium 

and large sized companies would be just as liable as owner-managers or senior 

managers of small companies.  

Cassese et al clarify the JCE concept by reminding us that it is not a crime but a 

mode of criminal liability which ensures that individual culpability is not obscured 

in the fog of group crime and will not enable culpable individuals to evade 

punishment818. Article 6 of the Nuremberg Charter established the power to try 

and punish persons, whether as individuals or as members of organisations that 

committed crimes against peace and crimes against humanity, and provided that: 

a) “leaders, organisers, instigators and accomplices participating in the 
formulation or execution of a common plan or conspiracy to commit any of 

 
816 ibid 
817 ibid  
818 Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law Forum 289: 
295-296 
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the foregoing crimes are responsible for all acts performed by any persons 
in execution of such plan819”. 

This provision envisaged responsibility for participating in a criminal plan and 

liability for acts committed by any other participant in the execution of a plan to 

commit a crime. The Nuremberg Charter has been termed the ‘birth certificate’ of 

international criminal law and the Charter principles are recognised as customary 

international law, applied and consolidated in various trials820. To give effect to 

the terms of the Charter, and provide for prosecution of other war criminals and 

offenders, the United States, United Kingdom, France and USSR adopted Control 

Council Law No. 10 on 20 December, 1945821 to make this possible.  

In a corporate context, senior managers, in various roles, plan and set objectives 

for the company and such objectives are translated into a corporate budget. If the 

company wanted to make savings, the maintenance budget, which has a knock-on 

effect on health and safety outcomes, is almost always the first to be reduced. 

The health and safety budget is discussed among other departmental budgets and 

adopted by senior management. An inadequate budget allocation might result in 

lapse of safety practice and endanger employees. The ideal situation would be to 

make all the managers liable for the safety breaches that would be reasonably 

foreseeable from a reduced maintenance budget. Such liability for endangerment 

could only be delivered by the JCE mode of liability.  

 
819 Charter of the International Military Tribunal(Nuremberg Charter), Art 6 appended to agreement 
for the Prosecution and Punishment of the Major War Criminals of the European Axis, 8 August 1945    
820 op cit 
821 Article 11(2) of Control Council  Law No. 10 also provided for prosecution of crimes against peace, 
war crimes and crimes against humanity 
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A typical defence against prosecution for genocide was, ‘we were carrying out 

orders’, and this was not considered as a valid defence at Nuremberg822. A senior 

manager could similarly say he was implementing corporate policy or that the 

causes of the fatality had contributions from other managers. Article 8 of the 

International Military Tribunal of 1945 states that, ‘the fact that the defendant 

acted pursuant to order of his Government or of a superior shall not free him from 

responsibility’823. Conversely, for those giving the illegal orders, the Charter 

allowed no ‘acts of the state defence’824. The official position of the defendant, 

whether as head of state or responsible official in a Government Department, shall 

not be considered as freeing them from responsibility or mitigating punishment825.  

Likewise, the senior managers will not be able to hide behind corporate policy as 

this would not be accepted as a defence as they are responsible for formulating 

that policy.  

 
822 Van Der Wilt, H “Joint Criminal Enterprise: Possibilities and Limitations” (2007) Journal of 
International Criminal Justice 91: 91-92 
823 See The Nuremberg Charter available at http://www.currentconcerns.ch/index.php?id=148 
viewed on 28/05/2012 
824 op cit  
825 Art 7 of the Charter: De Than et al notes that the Nuremberg precedent has been followed and 
strengthened by Tribunals of Yugoslavia and Rwanda. Following the speeches of the Nuremberg 
Tribunal, the court reiterated that an accused committing such offences could not successfully argue 
that he did not know or was not aware that what he was doing was a criminal act. The defence that 
individuals would be implementing laws of the state or orders from politicians was also rejected 
citing that ‘ he who  violates the laws of war cannot obtain immunity while acting in pursuance of 
the authority of the state if the state is authorising action moves outside its competence under 
International Law’. The Tribunal would however take into account as mitigating circumstances when 
sentencing a defendant upon conviction (see also Hirsh, D “Law Against Genocide: Cosmopolitan 
Trials” (London: Glasshouse Press 2003) at page 23 and de Than, C & Shorts, E “International 
Criminal Law and Human Rights” (London: Sweet and Maxwell 2003) at page 274. The Battalion 101 
was one of the formations that invaded Russia in 1941 to kill. Recruits were transformed into mass 
killers and one of the reasons they cited for being mass killers were: the wish to conform, yield to 
peer pressure and to, obey authority. They narrated of their desires not to be designated as cowards 
and not to evade their part in the dirty work( see Hirsh, D “Law Against Genocide: Cosmopolitan 
Trials 2003) (London: Glasshouse Press 2003) at page 31)  

http://www.currentconcerns.ch/index.php?id=148
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The Tribunal added that a superior order would not serve as a mitigating factor 

unless it was given under circumstances that left the defendant with no moral 

choice but to obey the order if they proved they would be killed if they did not 

carry out the order826. The Tribunal established a definite link between individuals 

and their actions, by treating so-called ‘cogs in the murder machine’ as 

perpetrators refusing the excuse of service to the state827. It presupposes that 

choices are available to the perpetrators of such crimes unless the situation is ‘kill 

or be killed’, which would then constitute a legitimate defence or mitigation. In a 

corporate context, senior managers would be free to leave the company or whistle 

blow if corporate manslaughter is foreseeable due to corporate pressures from the 

shareholders. Based on legislative intent of the company, illegal pressures from 

the shareholders are most unlikely. 

7.4. The legal personality of the ICC and the JCE doctrine 

The idea of a permanent international criminal court has been part of the human 

rights movement since 1948 when the UN General Assembly directed the 

International Law Commission to look into the idea828.  That resulted in the Rome 

Treaty that adopted the ICC statute in 1992 which came into force in 2002 after 

more than 50% of the members ratified the treaty. The ICC is empowered to 

investigate situations involving genocide, crimes against humanity and war crimes. 

As of 2012, the ICC had seven situations on its docket, all of them from Africa829.  

The ICC is a classic international organisation established by a treaty of a judicial 

 
826 ibid 
827 ibid 
828  Alston, P & Goodman, R “International Human Rights: the Successor to International Human 
Rights in Context of Law Politics and Morals ”(London: Oxford 2013) at page 78  
829 ibid 
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character830. The different aspect of the treaty is that it does not only create a 

court with various organs831 but also sets up an Assembly of State Parties832 which 

has been vested with several powers, among others to supervise the enforcement 

of decisions of the court. In other words, the ICC statute created two 

organisations. The separate structure of the ICC statute and the Assembly of State 

Parties is proclaimed in Art 34 which does not include the Assembly of State 

Parties as part of the Court. 

The legal personality of the ICC is provided for in the Statute, Art 4 (1), which 

states that the court shall have international legal personality. That is also 

affirmed by the Court’s ability to conclude agreements under Art 87(5) of the ICC 

Statute and the recognition of international duties under Art 21. The ICC’s 

international legal personality is made less of an issue as most UN member 

countries ratified the Statute. The United Nations (UN) through the Security 

Council (SC) has a key aim of keeping and maintaining international peace and 

security and has the power to create structures to make this happen. Through that 

power, it can set up the War Tribunals which will have the same legal personality 

as that of the UN833. In the operation of the tribunals, this is evidenced by the 

conclusion of the agreements for the enforcement of sentences between the 

tribunal and the ICC and not with the particular member state. Also, in terms of 

the rules of international law, the tribunals form part of the UN system. The UN 

Charter Art 24(2) obliges the Security Council to act in accordance with the 

 
830 Zahar, A &  Sluiter, G “International Criminal Law” (London: Oxford 2006)  at  page  11 
831 According to Art 34 of the Statute, the Court is comprised of the Presidency, an Appeal Division, a 
Trial Division & a Pre Trial Division, Office of the Procedure and the Registry 
832 See Art 112 of the ICC Statute 
833 Zahar, A &  Sluiter, G “International Criminal Law” (London: Oxford 2006)  at  page  15 
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purposes and principles of the UN and the activities of the tribunals are governed 

by the same purposes and principles834.   

First and foremost, JCE doctrine has been mobilised to extend criminal 

responsibility to cover those members of a criminal group who could not have been 

held liable on the basis of traditional theories of criminal law835. This was clearly 

needed in cases of mob violence as group processes unchain a complex and 

rigorous reaction836. Group crimes are committed by virtue of common effort in 

which each and every contribution counts, as each member is fortified and feels 

comforted by the presence of others; and criminal responsibility under the JCE is 

predicated on the criticism that the accused had not dissociated from the group, 

although it may not always be easy to leave a group after one has joined its 

positions837. The strong element of the common purpose doctrine is that it assumes 

that members, by entering into a prior agreement, have proved to be 

psychologically capable of and prepared to commit agreed crimes, and by so doing 

they will have incapacitated themselves and therefore have to take blame for the 

their predicament838. In the same way, senior managers cannot dissociate 

themselves from a tainted corporate safety practice if they cannot evidence 

dissociation from decisions giving rise to this.  

 
834 ibid 
835 Van Der Wilt “Joint Criminal Enterprise: Possibilities and Limitations”(2007) Journal of 
International Criminal Justice 91:107  
836 ibid 
837 ibid 
838 ibid 
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At the Nuremberg Trials, it was emphasised that crimes against international law 

are committed by men and not by “abstract legal entities839”. Such an approach is 

generally to be applauded as it prevents culprits from shielding behind “Acts of 

the State” and thus declining any personal responsibility. The one-sided emphasis 

on personal guilt may obscure the collective dimension of system criminality840 and 

doctrines like the JCE have proved crucial in international criminal law841 and 

could therefore be of service in the English law on corporate manslaughter. 

Evidential difficulties were demonstrated by a war crime case brought before the 

British General Court Martial sitting in Colchester842 after seven defendants were 

accused of murder and violent disorder caused during stop and search operations 

in which they attacked several Iraq civilians and killed one. The prosecutor could 

not pinpoint which defendant materially killed the victim but argued the soldiers 

were in a JCE to commit murder843. The Judge Advocate preferred to find the 

 
839 Nuremberg Judgement in L. Friedman  “The Law of War.  A Documentary History, Volume 11” 
(NY: Random House, 1972) at page 940  
840 Nollkaemper, A “System Criminality in International Law”(Amsterdam Center for International 
Law: University of Amsterdam 2008) available at http://www.ssrn.com/abstracts=1222442 retrieved 
on 10/07/2012 
841Van Der Wilt “Joint Criminal Enterprise: Possibilities and Limitations” (2007) Journal of 
International Criminal Justice 91: 108. It has been noted that the Statute of the ICC, while embracing 
the notion of JCE in Article 25(3) (d), always requires intent as the necessary subjective element 
necessary for a finding of criminal liability, however a broad interpretation of intentional 
participation would bring in certain degree of awareness and foresight of the commission of such 
acts. This expansive interpretation of Article 25(3) (d) would be justified by the need to punish 
criminal conduct that otherwise would be regarded as culpable. By and large, all the dangers of 
abuse and misapprehension of the doctrine by international courts, feared by a number of 
commentators have not materialised as courts have tended to apply the doctrine with utmost 
prudence(see Cassese, A “The proper limits of individual responsibility under the doctrine of joint 
criminal   enterprise”(2007)Journal of International Criminal Justice 109:133) 
842 R v Evans and others(3 November, 2005) on incidents in Iraq in 2003 
843 ibid 

http://www.ssrn.com/abstracts=1222442
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soldiers guilty on the basis of foreseeability, but found in casu that lack of 

evidence made the JCE mode of liability inapplicable844. 

Three forms of JCE mode of liability have since emerged from the tribunal 

hearings845: 

a)  JCE category 1 is a basic form where all participants acted in pursuance of a 

common design and possessed intent to commit the crime, even if each 

participant carried out a different role and offered to vary levels of 

contribution. An example could be a plan formulated by three soldiers to 

torture a detainee, where each of the soldiers performs a different role such 

as holding the detainee down, stopping others from entering the room, 

controlling the electric current and passing the electrodes846. The basic form 

of the JCE would hold all three soldiers liable for torture even though the 

soldier guarding the door or the soldier restraining the victim do not satisfy the 

elements of the crime or did not personally commit the offence847. In a 

corporate context, manslaughter mostly results from collective negligence at 

senior management level.  In the Almero Trial, German non-commissioned 

officers were tried for the execution without trial of a British pilot and a Dutch 

civilian. In each execution, the Germans drove with the condemned person to 

an execution site, one man stood by the car, another one shot the airman and 

the other one dug the grave. This is analogous to the different roles assumed 

 
844Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law Forum 289: 
330  
845 ibid at 294-296  
846 Stewart J.G “The end of modes of liability for international crimes”(2012) Leiden Journal of 
International Law 165: 172-173 
847 ibid 
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by senior managers before the offence of corporate manslaughter is engaged. 

The Judge Advocate in the Almero case stated that there was no dispute that 

all three men knew what they were doing and had gone there for the purpose 

of having the British officer killed, and were thus all equally guilty in law and 

differentiation of roles was accounted for at sentencing848. The senior 

manager’s specific roles relating to poor health and safety decision and 

reckless supervision would also inform culpability and sentencing for corporate 

manslaughter, as discussed in chapter eight. 

The Judge Advocate in the Almero trial also rejected the contention that the 

accused could evade liability by claiming the offence could have occurred even 

without their participation, explaining that the accused could still be guilty 

without being a vital link in the chain of causation, so long as the accused 

were concerned in the commission of a criminal offence and had guilty 

knowledge of the intended purpose of the crime849. There would certainly be 

scapegoating, where senior managers would blame the other manager, or 

departments would say that policies were not clear. Senior managers must 

know the implications of policy that they approve or develop, and must also 

ensure such policies are implemented850. If consequence of action was obvious, 

the assumption would be that the actor foresaw that consequence, unless s/he 

 
848 ibid  
849 Feurstein and Others( Ponzano Case) British Military Court sitting at Hamburg, Germany , 
Judgement of 24 August, 1948 (on file in the Public Record Office, Kew Gardens, London, file WO 
235/525), reproduced in 5 Journal of International Criminal Justice 238, 239(2007) 
850 McDermid v Nash Dredging & Reclamation Co. Ltd [1987] 2 All ER 878 HL established that the 
employer must supervise implementation of safety policies and procedures. See also  General 
Cleaning Contractors Ltd v Christmas [ 1953] AC 180; Wilson v Tyneside Window Cleaning [ 1958] AC 
2 QB 110 cited in Matthews, R “ Blackstone’s Guide to The Corporate Manslaughter and Corporate 
Homicide Act, 2007” (London :Oxford University Press 2008) at page 49   
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can offer evidence that the natural and probable consequence was not obvious 

to a normal person and to show that s/he was not at least at that time, and 

with respect to that consequence, a normal person851. In the same vein, if a 

senior manager realises that corporate safety is not supported by sound policy 

and practice and cannot evidence dissociation with the defective practice, 

criminal liability will be justified according to the JCE mode of liability. 

The International Criminal Tribunal of Yugoslavia (ICTY) Trial Chamber852 

relied on liability for institutional participation in a common criminal plan in 

2001 in the case of Kvocka and others. The Chamber found that the five 

defendants had occupied positions or roles in the operations of a detention 

camp at Omarska where persecution, murder and torture were committed. 

Kvocka had been the camp commander’s right hand and others assumed 

different roles853. The Chamber held that the continuous perpetration of 

crimes in the camp was common knowledge to anybody living there854. The 

Chamber further held that knowledge of the joint criminal enterprise can be 

inferred from such indicators as the position held by the accused, the amount 

of time spent in the camp, the function one performs, his movement 

throughout the camp, and contact he has with the detainees, staff personnel, 

or outsiders visiting the camp855.  The Trial Chamber emphasised that, for the 

participation of a person in an institutionalised JCE to be significant, his acts 

 
851 Duff, R.A “Philosophical Introductions: Intentional Agency & Criminal Liability: Philosophy of 
Action and the Criminal Law”( Cambridge: Basil Blackwells Ltd  1990) at pages 30-31  
852 Cassese, A “The proper limits of individual responsibility under the doctrine of joint criminal 
enterprise”(2007)Journal of International Criminal Justice 109:127-129 
853 ibid 
854 ibid 
855 ibid 
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should make the enterprise run smoothly or without disruption856.The different 

roles in a company occupied by senior managers aim to achieve smooth and 

profitable running of the company through sharing of ideas and developing 

strategy for that common purpose of the company. Under category 1 of the 

JCE mode of liability, the senior managers would therefore be jointly liable for 

corporate manslaughter.    

b) The JCE 2 mode of liability is a systemic form and is essentially a variant of the 

first category and applicable to detention and concentration-camp cases; that 

is, a special case of groups acting pursuant to a concerted plan857. This 

systemic form of JCE does not require proof of a plan or an agreement to 

commit a crime858. Plainly, in a camp where inmates are severely ill treated or 

tortured, not only the head of the camp, but also senior aides and those who 

physically inflict torture and other inhumane treatment are responsible859. 

Those who discharge the administrative duties indispensable for the 

achievement of the camp’s main goals - for example, registering the incoming 

inmates, recording their death, giving them medical treatment, providing 

them with food or preventing the detainee from leaving - may also incur 

criminal liability860. They bear this responsibility so long as they have 

knowledge of the serious abuses being perpetrated and willingly take part in 

the functioning of the institution. 

 
856Judgement of Kvocka and others(IT-98-30/1-A) Appeals  Chamber at 599 in Cassese, A “The proper 
limits of individual responsibility under the doctrine of joint criminal enterprise” (2007)Journal of 
International Criminal Justice 109:127-129  
857 Stewart J.G “The end of modes of liability for international crimes”(2012) Leiden Journal of 
International Law 165: 172-173 
858 Judgement, Krnojelac (IT-97-25-A) Appeals Chamber 17 September 2003 at 97  
859 ibid 
860 ibid 
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For example, a corporate entity might set an objective of 25% return on 

investment. One way to achieve that would be through cost control. To that 

end, budgets are trimmed and the safety and maintenance budget might be 

drastically cut because ‘there were no accidents in the near past’. If these 

strategies are successful, and a target of 25% is realised, the senior managers 

might be awarded through bonuses and benefits. If an employee was killed 

during the course of employment, owing to defects say on the vehicle, it might 

be justified to hold all the senior managers liable under JCE 2 for reducing the 

maintenance budget. Command structure of the military personnel in camps is 

similar to a company’s management roles that inform the corporate internal 

decision structure861 . 

c) The JCE category 3 is the extended form ensuring accountability where 

another perpetrator commits a crime that, although outside the common 

design, was a natural and foreseeable consequence of carrying out the 

common purpose862. Thus the soldier manning the door will also be convicted 

of torturing the victim even if he believed he was guarding the entry to 

prevent enemy soldiers from entering and only foresaw that one of the soldiers 

might commit torture while in the building863. Liability of the soldier manning 

the entry will therefore be based on knowledge or foreseeability. Criminal 

responsibility might then be imputed to all participants within the common 

 
861 French, P.A “Collective and Corporate Responsibility”(New York: Columbia University Press 1984) 
at page 48 
862Judgement, Tadic (IT-94-1-A), Appeals Chamber, 15 July 1999. The Appeals Chamber elucidated 
that the participation of the accused might consist in inflicting non-fatal violence upon the victims, 
providing material assistance, or facilitating the activities of their co-perpetrators.   
863  Cassese, A “The proper limits of individual responsibility under the doctrine of joint criminal 
enterprise” (2007)Journal of International Criminal Justice 109:121  cited in    Stewart J.G “The end of 
modes of liability for international crimes”(2012) Leiden Journal of International Law 165: 172-173 
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enterprise where the risk of this crime was both a predictable consequence of 

the execution of the common design and the accused was either reckless or 

indifferent to that risk864.  The manner in which corporate decisions on safety 

are made and implemented also fit into this category as well as category 2. 

 

The doctrine was put to this demanding test in Krstic’s case, after evidence 

had revealed that General Krstic had direct contact with and had closely 

cooperated with other military officials in organising the forcible transfer of 

the bulk of the civilian population from Potocari865. His intent to further this 

common criminal design was inferred from his active participation in the 

project. The Trial Chamber was not convinced beyond reasonable doubt that 

the murders, rapes and beatings that took place in the Potocari refugee camp 

were agreed objectives by the members of the JCE866. As these excesses were 

a natural and foreseeable consequence of the ethnic cleansing campaign, they 

could nevertheless be attributed to the accused867. On other facts, Krstic’s 

involvement in the Srebrenica killings was allegedly more direct as he 

recruited members of the Drina Corps, over which he exercised complete 

control, availed transportation for the killings and burial of male Muslims and 

 
864Judgement, Tadic (IT-94-1-A), Appeals Chamber, 15 July 1999: Tadic had joined a group that had 
an intention to evict Bosnian Moslems from their homes, but had not personally inflicted fatal blows, 
the JCE doctrine was deployed to sustain his conviction for the killings as well. The Appeals Chamber, 
held that the position of authority within the hierarchy of the organisation served the dual purpose 
of bolstering proof of both the requisite mens rea and actus reus (see  Judgement, Tadic (IT-94-1-A), 
Appeals Chamber, 15 July 1999). The major challenge was whether the JCE doctrine could yield 
satisfactory results beyond the realm of mob violence.  The first question was whether the doctrine 
could be used in establishing the criminal responsibility of political and military leaders for specific 
crimes committed by rank and file, in view of the considerable physical and mental distance 
between them (see Judgement, Krstic (IT-98-33-T), Trial Chamber, 2 August 2001 at 615 ) 
865 Judgement, Krstic(IT-98-33-T), Trial Chamber, 2 August 2001 at 616 
866 ibid 
867 ibid at 632 
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communicated to this end with a Colonel who was personally engaged in 

supervising the killings868. The facts of this case also resemble corporate 

organisational roles and reporting structures. 

 

The Krstic case offers a perfect example of how the JCE doctrine may serve as 

a double–edged sword, by establishing a direct responsibility of military and 

political leaders for system crimes, that is the specific aim of the common 

design on which they explicitly agree with their colleagues (JCE 1 category), 

and collateral responsibility for crimes that were a foreseeable consequence of 

the common design (JCE 3 category). This seems a sensible way to proceed as 

political and military leaders will usually not keep in touch with the rank and 

file, something which is common for senior managers in big companies. Under 

the existing fault attribution models, it is difficult to link senior managers to 

any wrong doing since they are removed from the actual activities that cause 

the risk of injury or death, and it is also difficult to prove that they aided or 

abetted an offence. This therefore justifies an alternative legal response to 

corporate manslaughter. 

    

The Trial Chamber in the Branigan case869 proclaimed a different opinion as 

the accused occupied a high position in the Autonomous Region of Krajina 

(ARK) and it was uncontested that he had high influence over the army and 

paramilitary groups. He and his decisions had furthered the realisation of the 

 
868 Ibid at 632 & 635; Again Krstic might not have intended the terrible human suffering of the few 
survivors, but as this humanitarian crisis was the predictable outcome of the activities in which he 
knowingly engaged, he incurred criminal liability for these crimes as well  
869Judgement, Branigan (IT-99-36-T), Trial Chamber, 1 September 2004 at 344-355  
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wicked plans of the Bosnian Serb leadership870. He dismissed all non-Serb 

military and implemented selective disarmament of non-Serb paramilitary 

units before the ethnic cleansing exercise871. This could be the case if a 

powerful member of the senior management team declined to take on board 

views of other managers or employees on corporate safety issues or penalised 

those who denounced bad safety practice. Knowledge of the offence would be 

inferred from such omissions or inaction. 

 

In the Branigan case, the Prosecutor had to prove the existence of a common 

plan amounting to or involving an agreement between the accused and the 

physical perpetrators of the crime in question to commit an offence envisaged 

in the Statute872.This could not be proved beyond reasonable doubt. 

 

In view of the considerable physical and structural distance between the 

accused and the perpetrators of ethnic cleansing, it could have been possible 

for the militia to independently enter into agreements between themselves to 

commit a crime873. Branigann874 did not escape conviction. He incurred 

 
870 ibid 
871 ibid 
872 ibid 
873 The Charles Taylor Verdict at http://thenewdispensation.wordpress.com/2012/04/26/former-
liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/ Viewed on 
20/05/2012. Taylor verdict. The accused had substantial influence over the Revolutionary United 
Front and also sold diamonds and bought weapons for the rebels who committed atrocities in Sierra 
Leone between 1991-2002 civil war and that satisfied the aiding and abetting elements of the 
offence but that fell short of effective command and control and based on evidence, the Prosecution 
failed to prove joint criminal enterprise, the judge said. The complexity of the case could have been 
attributed to the fact that Charles Taylor was not committing the crimes on his people and his army 
had no physical presence in Sierra Leone but he knew or ought to have known that the weapons that 
he was procuring for the rebels were used to commit crimes against civilians, satisfying the 
knowledge requirement under JCE mode of liability 

http://thenewdispensation.wordpress.com/2012/04/26/former-liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/
http://thenewdispensation.wordpress.com/2012/04/26/former-liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/
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responsibility for aiding and abetting the killings that had been committed in 

the context of the attacks on non-Serb towns and villages as he had refused to 

interfere and had lent moral support to the campaign875. This resembles a 

senior manager who does not challenge bad safety decisions by other managers 

or turns a blind eye to bad safety practice. 

All the three categories that were distinguished by the Trial Chamber require    

evidence of876: 

i). “a plurality of persons organised in a military, political or 
administrative  structure, and 
ii). participation in that plan or common design (actus reus)877”.   

These two features are present in a corporate context, as management and 

shareholders form a cohesive whole in promoting the goal of the company of 

making profit for the investors. The Trial Chamber in Tadic878 had blundered 

in finding that the accused could not be charged for the killing of five men 

because there was no evidence showing that he had killed or taken part in 

the killing. According to the Prosecution879, the only conclusion reasonably 

open from all the evidence was that the killing of the five victims was 

entirely foreseen as part of the natural and predictable consequence of the 

attack on the villages of Sivci and Jaskici on 14 June, 1992 and Tadic 

 
874Judgement, Branigan (IT-99-36-T), Trial Chamber, 1 September 2004 at 344-355  
875 ibid  
876 van Sliedregt, E “Joint Criminal Enterprise as a Pathway to Convicting Individuals for Genocide 
(2006) Journal of International Criminal Justice  available at 
http://jicj.oxfordjournals.org/content/5/1/184.short retrieved on 20/05/2012 
877Judgement, Tadic(IT-94-1-A),Appeals Chamber, 15 July, 1999 at 228  
878 ibid  
879Cassese, A “The proper limits of individual responsibility under the doctrine of joint criminal   
enterprise” (2007) Journal of International Criminal Justice 109:133  

http://jicj.oxfordjournals.org/content/5/1/184.short
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nevertheless took the risk. The Appeals Chamber upheld the submission by 

the Prosecution880.  

With regard to mens rea, the first and second categories require an 

intention to participate and further the criminal activity or purpose of the 

group, thus suggesting that all participants possess the same intent, 

whereas a participant in the third category of the JCE can be held 

responsible for crimes falling outside the joint criminal enterprise, provided 

that it was foreseeable that such a crime might be perpetrated by one or 

other members of the group and that the accused willingly took that risk881. 

In the latter case, dolus eventualis or advertent recklessness suffices882. 

Of the three forms of JCE modes of liability, the most widespread category 

is liability for acts agreed upon either when making the common plan or 

design where all participants shared the intent to commit the concerted 

crime, regardless of whether the accused was the one who physically 

perpetrated the crime. All are responsible, whatever their role and position 

in carrying out the common criminal plan. Criminal liability is only logical 

and natural, as, by fulfilling their administrative duties, they contribute to 

commission of the crimes. For this mode of liability, courts can legitimately 

hold that each participant in the criminal institutional framework was not 

only cognisant of the crimes in which the institution or its members 

engaged, but also implicitly or expressly shared the criminal intent to 

 
880 ibid 
881Judgement, Tadic(IT-94-1-A),Appeals Chamber, 15 July, 1999 at 228   
882 op cit 
882 ibid 
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commit such crimes883. The Tribunal further noted that those employed in 

various roles within the criminal institution had a choice to refrain from the 

criminal liability by leaving the institution884 as senior managers have a 

choice to resign or report to the regulatory authority for remedies. 

JCE liability is distinct from other modes of liability like aiding and abetting as 

it serves an important purpose in capturing culpability in the context of 

collective criminality885.  There are two main differences between aiding and 

abetting and the JCE mode of liability: 

ii) Actus reus: contribution with substantial effect on the perpetration are 

required for aiding and abetting liability; whereas for liability under the 

JCE mode of liability, it suffices if acts are simply directed to the 

furtherance of the common plan886. ICTY now describes the correct level 

as significant and it is worth noting that the accused does not have to 

personally perform any part of the actus reus, 

iii) Mens rea: the requisite mens rea for aiding and abetting liability is 

knowledge that the act performed assisted in the commission of the 

offence, whereas more is required under the JCE mode of liability- 

 
883 Mauthausen Concentration Camp Case, General Military Government Court of the US zone, 
Dachau, Germany, 29 March -13 May, 1946 ruled that anyone at the concentration camp would 
have known of its murderous practices and of the plan to kill, and that all officials and employees 
were guilty. 
884 ibid 
885Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law Forum 289: 
300-301 
886Vasiljevic, IT-98-32-A, ICTY, Appeals Chamber,  Judgement, 25 February, 2004: 96-102 
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either intent to pursue the common purpose of such intent plus foresight 

that crimes outside the common purpose are likely to be committed887.   

The distinction between aiding and abetting and the JCE mode of liability is 

important because aiding and abetting is generally deemed to involve a lesser 

degree of culpability than commission through the JCE888. Since the JCE 

doctrine is based on the notion of intent or intent plus foreseeability, and is 

always premised on a link of causation, it overlaps to a large extent with 

national law doctrines of liability for collective crime889.  

The other position would be to maintain that the aider and abettor or 

participant in the JCE does not need to have genocidal intent himself, as he can 

be held liable when there is proof that his knowledge or dolus eventualis 

extends to the act and the principal’s intent. The dolus eventualis test would 

require a participant to have knowledge of the intent and willingly take the 

risk, in which case such intent materialises. The purpose element could thus be 

satisfied by knowledge of intent as accepted in the Milosevic890 ruling.    

7.5. Significance of the JCE mode of liability as basis for fault attribution   

The notion of the JCE mode of liability is more important in international 

criminal law, as crimes against humanity or genocide share a common 

feature as they tend to be expressions of collective criminality in that they 

are perpetrated by groups of individuals, military details, and officials 
 

887 ibid 
888 Kvocka ,IT-98-30/1-A, ICTY, Appeals Chamber, Judgement, 28 February, 2005: 101-103 
889Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law Forum 289: 
300-301 
890 Indictment (‘ Bosnia Herzegovina’), Milosevic(IT-01-51-1) at 5-31 
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acting in unison or in pursuance of a policy891. Same considerations also hold 

true for cases in which crimes are institutionally committed within a 

company where it would be difficult to pinpoint the exact roles in an 

offence of individual senior managers within the company. JCE doctrine is 

the vehicle for accountability against such harm892 as it attributes individual 

criminal responsibility arising from collective criminal action893. 

The doctrine of common purpose compensates for the deficiency of aiding 

and abetting an offence by not requiring an exact identification of the 

causal contributions that led to the offence(s) but rather leaving them 

under the cover of Joint Enterprise or common purpose894. Common purpose 

liability is based on the principles of accomplice liability where the 

responsibility of the one is derived from the causal contribution of the other 

and where joint principals are each liable for their joint acts and are 

 
891 Tadic, IT-94-1-A, ICTY Appeals Chamber, Judgement, 15 July, 1999 at 228 ; When such crimes are 
committed, it is extremely difficult to pinpoint the specific contribution made by each individual in 
the collective criminal enterprise because not all participants acted in the same manner, but rather 
each of them might have played a different role in planning, organising, instigating, coordinating, 
executing or otherwise contributing to the criminal conduct and the evidence relating to each 
individual‘s conduct may prove difficult if not impossible to find. These considerations apply crimes 
such as murder or aggravated assault committed by a whole crowd, which makes it difficult to 
apportion liability. 
892 To obscure responsibility in the fog of collective criminality and let the crimes go unpunished 
would be immoral and contrary to the general purpose of criminal law of protecting the community 
from deviant behaviour that causes serious damage to the general interest. This damage is all the 
more severe in the context of collective criminality( see  Cassese, A et al “Amicus Curiae of Professor 
Antonio Cassese and Members of the Journal of International Criminal Justice on Joint Criminal 
Enterprise Doctrine”(2009) Criminal Law Forum 289:301-302) 
893 In terms of proximity to the crime, none of those operating together needs to be physically or 
directly involved in its commission. However they must act in pursuit of a shared criminal objective 
and must share the direct intent for crimes falling within that objective.  The contribution of the 
accused need not be necessary or substantial but it should at least be a significant contribution to 
the crimes. 
894Smith, J.C (1996) Smith & Hogan Criminal Law: London: Butterworths at pages 209-234 
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punished for the principal crime895. It is still derivative liability, where a 

person fulfils some elements of the actus reus himself. In other words, a 

person’s liability for the crime must rest in part on the conduct of 

another896 . Under common purpose doctrine, the distinction of the abettor 

and the principal is immaterial as perpetrators and secondary parties are 

equally liable897, as the doctrine introduces a foreseeable risk test and 

brings within the scope of complicity the acts committed by a principal who 

goes on a frolic of his own. In English Law, this type of collateral or 

extended liability is based on the rule that if A and B share the common 

purpose of committing an offence, B is also liable for a crime which he did 

not intend, assist or encourage, if he knew that A might do the act while 

committing the agreed crime898. The criminal liability lies in acting with 

foresight899. As discussed above, the shareholders and senior managers come 

together in order to realise the common interest of making profit for the 

shareholders and of salary and bonuses for the senior managers. On that 

basis, the common purpose doctrine would be appropriate as none of these 

outcomes are possible without shareholders’ investment or senior manager’s 

expertise.   

 
895 ibid at page 147 
896 Kadish, S.M “Complicity, Cause and Blame: A Study in the Interpretation of Doctrine(1985) 
California Law Review 73: 344-345 
897 Op cit at page 147 
898 R v Chan Wing-Sing(1985) Cr App Rep 117: The principle in the case turns on contemplation, it 
meets the case of a crime foreseen as a possible incident of the common unlawful enterprise 
899 Ashworth, A  “Principles of Criminal Law” (Oxford: Oxford University Press 2003) at page 434 
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7.6. The War Crimes Tribunals and the structural elements of the 

offences 

The role of the Security Council within the UN is clearly focussed on 

international crimes against humanity. Under Article 29 of the UN Charter, 

the Security Council is given wide powers whereby it ‘may establish 

subsidiary organs it deems necessary for the performance of its functions’. 

Since the Security Council is charged with the maintenance of international 

peace and security, this seemingly includes the power to create a judicial 

tribunal, the purpose of which will be to prosecute individuals who pose a 

threat to peace and security in violation of the international law under 

Chapter vii and in particular Articles 39, 41 and 42 of the UN Charter. 

Article 30 of the Rome International Criminal Court Statute provides the 

general offence structure for crimes against humanity900 and the 

international law that was developed in the area of aiding and abetting 

provides further guidance on the scope of international criminal liability for 

corporate actors901.  

Based on the law of the International Criminal Tribunal for the former 

Yugoslavia (ICTY), International Criminal Tribunal for the former Rwanda 

(ICTR) and Supreme Court of Sierra Leone (SCSL), there is no need for the 

 
900 unless otherwise provided, a person shall be criminally responsible and liable to punishment for a 
crime within the jurisdiction of the Court only if the material elements are committed with intent 
and knowledge; for the purposes of this Article a person has intent where: in relation to conduct, 
that person mean to engage in the  conduct; in relation to a consequence, that person means to 
cause that consequence or is aware that it will occur in the ordinary course of events; for the 
purpose of this article, knowledge means, awareness that a circumstance exists or a consequence 
will occur in the ordinary course of events. Know and knowing shall be construed accordingly 
901 Farrell, N “Attributing criminal liability to corporate actors: Some lessons from the International 
Tribunals”(2010) Journal of International Criminal Justice 873: 881-882 
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aider and abettor to share the intent of the principal perpetrator. The only 

required mental element for aiding and abetting is knowledge in the sense 

of awareness that the acts performed by the aider and abettor assist in the 

crime of the principal perpetrator and the essential elements of the crime 

being committed.  

The aider or abettor need not know the precise crime intended as long as he 

is aware of one the crimes that would be committed902. An example could 

be a senior manager who will not be concerned about a reduction of the 

health and safety budget from which adverse safety outcomes will be 

reasonably foreseeable. Such a senior manager will have actual knowledge 

of a ‘disaster waiting to happen’ and will be liable based on his awareness 

and knowledge. 

Under Article 25(3) (c), individual criminal responsibility arises when a 

person aids and abets for the purpose of facilitating in the commission of a 

crime. One interpretation of the Article is that the aider and abettor must 

share the intent of the principal perpetrator. A second interpretation of 

section 25(3)( c) requires the aider and abettor to intend to assist in the 

commission of the crime, and also under section 25(3)( d), it appears that 

you can aid and abet a group on the basis of the mere knowledge 

standard903.   This would also be common in corporate settings as senior 

 
902 Judgement, Mrksic and Sljivancanin (IT-95-13/1-A), Appeals Chamber, 5 May, 2009(Mrksic and 
Sljivancanin Appeals Judgement)  
903 The ICTY Judgement in Blagojevic and Jokic relates to the events surrounding the forcible transfer 
of women and children from Srebrenica and the killing of approximately 7,000 men and boys. 
Dragan Jokic was the Chief of Engineering of the Zvornik Brigade of the VRS, holding the rank of 
major. During the executions of the men and boys, Jokic engaged in acts of assistance by 
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managers hold regular meetings where health and safety issues are 

discussed and if a manager had the knowledge of bad safety practice and 

did not act, he would have liability based on the knowledge standard.  

The jurisprudence of the ICTY explicitly examined customary international 

law in order to establish the mens rea which accompanies aiding and 

abetting, and concluded that the requisite standard was knowledge904. In 

Krauch et al (IG Farben case)905, the defendants, all of whom were 

connected with the Germany Industrialist firm IG Farben, were charged with 

using that company as a tool to commit crimes of aggression and crimes 

against humanity906. In deciding on the individual responsibility of the 

accused, the US Military Tribunal concluded that a defendant must have 

participated in the illegal act or, being aware of that act, authorised or 

approved it907. The action of authorisation or approval was the contribution 

 
coordinating, sending and monitoring the deployment of Brigade engineering machinery and 
personnel for burial operations at the time of or after the mass killings. The Appeals Chamber found 
that this participation substantially affected the commission of the crimes and any claim that the 
acts were no more than his’ routine duties’ would not exculpate him.   Furthermore the Trial 
Chamber found that he carried out these acts with knowledge that his contribution would assist the 
killings. On appeal Jokic argued that his acts were not specifically directed to assist killing operation 
but were consistent with the need to bury the bodies without delay in the interest of public health; 
he further supported his argument by saying that his acts were not unlawful. The Appeals Chamber 
dismissed the arguments citing that even if Jokic were concerned with public safety and health, this 
would not change the fact that his actions substantially contributed to the crimes or the conclusion 
that he did so with knowledge that his actions would assist organisers of the ‘murder campaign’  . 
Rather his arguments go to the issue of motive (see Blagojevic and Jokic Appeals Judgement (IT-02-
60-A), Appeals Chamber, 9 May, 2007 at 189) like a senior manager who cuts the safety budget in 
order to increase profits but with the possible outcome of disasters due to insufficient funding.    
904 Judgement , Tadic(IT-95-17/1-T), Trial Chamber, 10 December, 1998 at 191 
905 Judgement Krauch et al, US Military Tribunal vi, Trials of War Criminals before the Nuremberg 
Military Tribunals Under Control Council Law No. 10 , Volume 8( William, S Hein & Co, 1997) at 1081, 
1153, 1169 
906 ibid 
907 Judgement Krauch et al, US Military Tribunal vi, Trials of war Criminals before the Nuremberg 
Military Tribunals Under Control Council Law No. 10 , Volume 8 ( William, S Hein & Co, 1997) at 
1081, 1153, 1169 
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to the crime, and the mental element was that it was done in the 

knowledge that it was illegal. This approach was evident in relation to the 

count that a company substantially owned by Farben sent large quantities of 

poison gas to concentration camps. Based on the jurisprudence of ICTY, 

ICTR and SCSL as well as the case law at military tribunals at Nuremberg, 

the mens rea for aiding and abetting under international law is based on a 

‘knowledge standard’908. 

7.7. Possible defences that can be deployed by senior managers  

The criminality of a senior manager for corporate manslaughter is difficult 

to determine as is that of the state president or a senior army official for 

genocide909 as this class of persons is removed from the acts that are 

directly linked to the offence despite their role in the decisions that 

determine those activities. In the slave labour camps, for example, 
 

908 The law on aiding and abetting at the ICTY, ICTR and SCSL requires conduct in question to consist 
of practical assistance, encouragement or moral support to the principal offender which has a 
substantial effect on the commission of the crime( see Judgement , Fofana and Kondewa(SCSL-04-
14-A) Appeals Chamber, 28 may, 2008 at 71-72) A finding of substantive effect can be based on a 
cumulative assessment of the accused’s acts (see Judgement, Blagojevic and Jokic(IT-02-60-T) Trial 
Chamber,17 January, 2005 (Blagojevic and Jokic trial Judgement) There is no need for the acts of 
assistance to serve as a condition precedent for the commission of the crime nor must the assistance 
have caused the act of the principal offender. Importantly the ICTY case law makes it clear that the 
location of the actus reus may be removed from the offence of the principal crime(see Judgement, 
Blagojevic and Jokic(IT-02-60-T) Trial Chamber,17 January, 2005 (Blagojevic and Jokic trial 
Judgement) There is further as there is no requirement that the contribution must be direct 
909 The Charles Taylor Verdict at http://thenewdispensation.wordpress.com/2012/04/26/former-
liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/. The accused had 
substantial influence over the Revolutionary United Front and also sold diamonds and bought 
weapons for the rebels who committed atrocities in Sierra Leone between the 1991-2002 civil war 
and that satisfied the aiding and abetting elements of the offence but that fell short of effective 
command and control and based on evidence, the Prosecution failed to prove joint criminal 
enterprise, the judge said. The complexity of the case could have been attributed to the fact that 
Charles Taylor was not committing the crimes on his people and his army had no physical presence 
in Sierra Leone but he knew or ought to have known that the weapons that he was procuring for the 
rebels were used to commit crimes against civilians and therefore satisfied the knowledge 
requirement. 

http://thenewdispensation.wordpress.com/2012/04/26/former-liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/
http://thenewdispensation.wordpress.com/2012/04/26/former-liberian-president-and-ex-rebel-leader-charles-taylor-found-guilty-of-war-crime/
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occasionally hanging an innocent man would deter other inmates from 

breaching rules; however, punishment without culpability is anathema to 

the liberal notions of criminal law even though it promotes deterrence or 

other desirable outcomes910. Culpability is therefore central to any 

theoretically justifiable account of criminal responsibility, from 

retributivism to restorative justice911. Although restorative justice may 

calculate ‘guilty’ differently, it is still committed to the notion that only the 

guilty ought to be punished. However, an individual is culpable not just 

because s/he participated in a crime or acts but also because s/he made a 

moral choice to do so912. A subordinate’s wrong doing is attributed to the 

superior where the superior has effective control over the perpetrators of 

crimes and knew or had reason to know of those offences but failed to 

prevent or punish the perpetrators913. This would largely be a liability for 

omission to which there is a broad dispute in criminal theory over whether 

omissions cause anything as there are some who argue that an omission 

causes nothing914. Social theorists, however, see omissions as having causal 

power, just as lack of rain causes crops to fail915. Failure to punish could 

therefore be construed as support for the subordinate’s criminal acts and, 

because of that, the superior intends the offence and therefore aligns with 

the subordinate’s criminality916. There could also be cases where the 

 
910 Stewart J.G “The end of modes of liability for international crimes”(2012) Leiden Journal of 
International Law 165: 174-175 
911  ibid 
912 ibid 
913 ibid 
914 ibid 
915 ibid 
916 ibid 



300 

 

military commander might direct his troops not to take any prisoners of war 

for example. That could be an instruction to massacre enemy troops who 

surrender and superior liability would be easy to pinpoint in that respect. In 

a corporate context, senior managers may set targets that they know can 

only be achieved by bending or breaking the safety rules, or they can choose 

to take a hands-off approach to management of safety issues contrary to 

safety legislation, or can reduce the safety budget to unsustainable levels in 

order to make the company profitable - on which their bonuses are based. 

All these acts might be remote to the actual activities that cause harm but 

still have causative power for actual accidents or accidents waiting to 

happen and would be foreseeable to any reasonable senior manager. 

The JCE mode of liability would make senior managers liable based on the 

position occupied, which might violate the fundamental criminal law 

principle of “no culpability without personal fault917” and the liability 

might also exceed the scope of moral culpability918. A senior manager may 

argue that they have no role in safety crimes, as they only formulate 

‘lawful’ policies and provide a strategic plan for the company and how those 

policies are implemented on the ground is the responsibility of those under 

them! That is countered by ‘auctor intellectualis’919, a principle used in the 

JCE mode of liability to prosecute those not directly involved in the 

 
917 Species of Mens rea : No Culpability without Personal Fault  available at : 
http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%
27une+nouvelle+theorie+de+la+responsabilite+penale  viewed on 29/05/2012 
918 Osiel, M.J “The Banality of Good: Aligning Incentives Against Mass Atrocity”(2005) 105 Columbia 
Law Review 1751-1862 at 1772 
919 van Sliedregt, E “Joint Criminal Enterprise As A Pathway To Convicting Individuals for 
Genocide”(2006) Journal of International Criminal Justice retrieved from: 
http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1: on 22/05/2012 

http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%27une+nouvelle+theorie+de+la+responsabilite+penale
http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%27une+nouvelle+theorie+de+la+responsabilite+penale
http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1
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commission of an offence but who are responsible for masterminding 

offences. The planning activity of military personnel falls under the JCE 

mode of liability. On similar facts, the planning and organising role of the 

senior manager can engage criminal liability for corporate safety breaches 

even if they are removed from the actual activities that cause harm, serious 

injury or death. 

In a corporate context also, senior managers are empowered by legislation 

to act on behalf of the company920, and therefore can be legitimately held 

morally responsible for corporate actions even though they could not have 

done anything else921. That responsibility is, according to Fischer, based on 

guidance control922 which does not only make them responsible for actions 

but also for consequences. To give effect to the guidance control principle, 

most Australian jurisdictions have introduced health and safety duties which 

impose criminal sanctions against directors and company officers 

personally923 and it is immaterial if the director is not involved in the day to 

day running of the business as the occupational health and safety duty 

 
920 Companies Act , 2006 section 40 
921 Fischer, M.J & Ravizza, M “Responsibility and Control: A Theory of Moral Responsibility” 
(Cambridge: Cambridge University Press 1998) at page 92 
922 ibid 
923 Dixon, Sampford. K & Giskeys, R “Industrial Manslaughter Research Brief(2006) Queensland 
Parliamentary Library, 11-14, cite provisions for individual criminal liability for safety offences as 
follows: Queensland [ S.167 Workplace Health and Safety Act 1995(Qld)]; New South Wales [ s.26 
Occupational Health and Safety Act 2000(NSW)]; South Australia[ s.61 Occupational Health & Safety 
Act 1986 (SA)]; Tasmania [ s.53 Work Place Health and Safety Act 1995 (Tas)]; Western Australia [ 
s.55 Occupational Health and Safety Act 1994(WA)]; Victoria[ s.144 Occupational Health and Safety 
Act 2004(Vic)] cited in Harpur.P “Occupational Health and Safety Issues and the Boardroom: Criminal 
Penalties for Company’s Lack of Safety”(2008) Corporate Governance e-journal Bond University 
available at http://www.e-publications.bond.edu.au/cgej/10 viewed on 31/10/2011 

http://www.e-publications.bond.edu.au/cgej/10
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attaches to the company and not to the director’s sphere of influence924. 

This therefore means that a director based in Tasmania, for example, would 

be liable for safety breaches for a company based in Victoria province.  

It is also noted that the ‘law of diminished control’, where those at the top 

lose control of what happens in an organisation, is a prominent feature in 

big complex entities925.  Senior managers can, in defence, argue that they 

develop policies to ensure that the overall aims of the company are 

achieved through lawful means and that they had no knowledge that the 

employees were undertaking illegal things. Management should however 

ensure those policies are not only formulated but also followed926. The 

American ‘responsible officer doctrine927’ also holds the officer criminally 

liable for failing to carry out the responsibility that goes with the position 

occupied, and mens rea for the offence would be neglect of duties for the 

respective job role. 

A senior manager can argue that when the maintenance budget was cut, the 

objective was to reduce operating costs, not to cause disasters. However, it 

would be virtually certain to a reasonable senior manager that the reduction 

of the maintenance budget would lead to a lapse in safety systems and 

 
924 Harpur.P” Occupational Health and Safety Issues and the Boardroom: Criminal Penalties for 
Company’s Lack of Safety(2008) Corporate Governance e-journal Bond University at http://www.e-
publications.bond.edu.au/cgej/10 viewed on 31/10/2011 
925 Downs (1966: 143) cited in Gobert, J & Punch, M “Rethinking Corporate Crime” (London: 
Butterworths LexisNexis 2003) at page 254. However, as discussed in chapter three, case law 
establish that it is not only enough to formulate policies but the policies should also be followed ( 
see  Wilson & Clyde Coal Co Ltd v English [1938] AC57) 
926 See Wilson & Clyde Coal Co Ltd v English [1938] AC57) 
927 Uhlmann, D.M “Prosecuting Worker Endangerment: The Need For Stronger Criminal Penalties For 
Violations of Occupational Safety and Health Act”(2008) Working Paper no. 120: Public Law and 
Legal Theory Working paper Series: Michigan Law School: University of Michigan 

http://www.e-publications.bond.edu.au/cgej/10
http://www.e-publications.bond.edu.au/cgej/10
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ultimately accidents928. In Woolin, an intention to commit an offence was 

found if the result is a virtually certain consequence of that act929. 

One crucial problem that the Crown might face in prosecuting senior 

managers for collective crimes is evidential, as it is generally difficult to 

pinpoint individual liability in a large sized company. The issue on how 

evidential difficulties can be resolved is discussed in chapter eight. 

The prosecution problems of senior managers for collective crimes, such as 

corporate manslaughter can therefore be resolved by use of the JCE mode 

of liability. The management fear for the JCE mode of liability could be that 

prosecution might not be based on culpability, which is not the case as 

discussed in this and chapter eight.  Any fear of abuse in applying the JCE 

mode of liability is mitigated at the international level because the trials 

are predicated on full respect for the rights of the accused930, which would 

be maintained in domestic trials on corporate manslaughter931. To further 

dispel the fear of wrongful prosecution, chapter eight discusses how a 

culpable senior manager would be identified for prosecution. 

 
928 Woolin [1999] AC 82 see also Moloney [1985] AC 905 in which the court established that 
intention could be inferred if the result is known to be virtually certain to accompany achievement 
of purpose (defendant shot his step father who he loved when in the course of a drunken game to 
who was quicker on a draw with loaded guns, he pulled a trigger in response to a challenge. Senior 
managers can likewise ‘play with loaded guns’ if they take immoral decisions on health and safety 
issues or through reckless supervision. 
929 ibid 
930 ECHR Art 6 & 7 established right to a fair trial and presumption of innocence until proven guilty by 
a competent Court (see also Woolmington v DPP [1935] AC 462).  
931 Section 6(1) of the UK Human Rights Act, 1998 makes it unlawful for a public authority not to act 
in a way that is incompatible with the convention rights, the police and courts of law fall under 
public authorities.  
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7.8. Conclusions and the proposed structure of the corporate 

manslaughter offence.  

Chapters three and five conclude that senior managers are the root cause of 

corporate manslaughter, as the offence is due to failure in corporate safety 

practice which is the responsibility of senior management. Despite the 

centrality of senior managers to the commission and definition of the 

offence, senior managers are not liable under criminal law, as there is no 

suitable prosecution model to make this happen. This chapter has also 

concluded that the JCE mode of liability can form a sound prosecution 

model for senior managers for corporate manslaughter. 

The proposed structure of the offence would be strict and the following 

elements are offered: 

a) ‘Any individual who holds position of senior manager, according to how 
that position is defined within the company shall, be jointly liable of a 
criminal offence of corporate manslaughter by virtue of holding that 
position, and therefore, 

b) ‘Where a corporation contravenes any of this Act, each senior manager 
of the corporation, and each person concerned in the management of 
the corporation, shall be deemed to have breached the same provision 
unless s/he satisfies the court that either; 

i). S/he was not in a position to influence the conduct of the 
corporation      in relation to the contravention of the position, or 

ii). S/he, being in such a position, used all due diligence to prevent 
the contravention by the corporation932’. 

Paragraph (b) is based on the New South Wales Occupational Health Safety 

Act, 1983 (NSW) section 50(1) (e & f), which echoes the JCE mode of liability 

 
932 See also Work Place Health and Safety Act (Tasmania) 1995 section 53. Under this kind of 
legislation, individual liability is assumed when the corporation commits a workplace safety offence 
and the onus is on the individual director to prove that they should not bear responsibility for the 
offence their corporation has committed. 
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(1 & 111).The above escape clauses adapted from the NSW Occupational 

Health Statute are similar to a defence considered for JCE mode of liability 

which holds that one has to prove that she or he perpetrated the offence, 

where failure to do so would result in death. In relation to a senior 

manager’s responsibility for management failure, the jury would be obliged 

to consider whether933: 

a) “The senior managers of the company knew or ought to have known, that 
the organisation was failing to comply with any relevant health and safety 
legislation or guidelines (this clause would enable prosecution under JCE 1 
mode of liability as discussed above), 

b) The senior managers of the company knew or ought to have been aware of 
the risk of death or serious harm caused by the failure to comply. This 
clause, if proved, would enable prosecution under JCE 111 mode of liability, 

c) The senior managers sought to cause the company to profit from failure to 
comply with health and safety legislation (this clause if proved would 
enable prosecution under JCE 1 and 111 modes of liability)”. 

Under this scheme, a senior manager has automatic secondary criminal liability 

if the defences are not successfully argued934. The offence structure also 

acknowledges the crucial effect of morals of senior managers in corporate 

ethical compliance based on their inseparability from corporate acts by 

establishing automatic liability for corporate wrong doing. This would decouple 

the criminal offence from the problematic HASAWA, 1974 s 37(1) as discussed in 

chapter five. 

The elements of the offence are also comprehensive and universal as they 

encompass what managers do in their day to day work; for example, the 

requirement for senior managers to carry out suitable and sufficient risk 
 

933 Corporate Manslaughter and Corporate Homicide Bill, 2006 at clause 3 had this clause which was 
excluded in the Act and the  SGC: Corporate Manslaughter & Health and Safety Offences Causing 
Death: Definitive Guidelines  
934 Coles, A “Corporate Killers: A ‘Republican’ Alternative To Corporate manslaughter Prosecutions” 
(2008) Research Unit , Faculty of Law The Australian National University 
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assessments for their undertakings935. That obligation would require them to 

report to the shareholders if there are concerns that require their attention 

with respect to ethical compliance. 

It is envisaged that these prosecution guidelines would ensure that senior 

managers oversee the health and safety issues on a regular basis. Some of the 

clauses were in the original Corporate Manslaughter and Corporate Homicide Bill 

but were not taken on board to establish individual liability936 under the CMCHA, 

2007. The key reason could have been to do away with clauses that would bring 

back the complex issues pertinent to the identification doctrine which was being 

reformed, or a cynical view could have been that the legislature succumbed to 

the corporate lobbying before the offence was enacted. The following chapter 

discusses a model for the identification of culpable senior managers that will 

assist the prosecution process. 

 

 

 

 

 

 

 

 
935Management of Health and Safety at Work Regulations, 1999 Statutory Instrument 3242 obliges 
senior managers to carry out suitable and sufficient risk assessments for their undertakings. 
936 Griffin, S’ Corporate Manslaughter: A Radical Reform?’(2007) Journal of Criminal Law 71(151) 
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CHAPTER EIGHT: Critical analysis of punishment theories, identification of 
culpable senior managers and a review of existing roles of the HSE and the 
Police in the investigation of corporate manslaughter 
 

“As drivers slow down or appear to obey traffic rules when they see a police 
car, likely offenders would also change their attitudes if the probability and 
magnitude of punishment is real and sufficiently high937” after Shavell  

8.0. Introduction  

This chapter discusses how culpable senior managers are identified for prosecution 

and builds on the devised prosecution model in the previous chapter. In the 

context of corporate manslaughter or collective corporate offences, it is 

imperative that an adaptation be made to the JCE mode of liability. The 

adaptation will take role differentiation into account during investigations so as to 

inform the prosecution process that will be based on proven culpability. In other 

words, the collective crime would be allocated to culpable senior managers based 

on their criminal contribution to offence. That is contrary to war crimes offences 

that take role differentiation into account at sentencing938. That adaptation would 

satisfy the criminal law principle of “no culpability without personal fault939” as 

the role played in the manslaughter offence would inform individual manager 

liability. 

 
937 Shavell, S. “Economic Analysis of Public Law Enforcement and Criminal Law” National Bureau of 
Economic Research, NBER Working Paper Series, Cambridge, 2003 available at 
http://www.ssrn.com/abstract=1270567 retrieved on 25/06/2012   
938 Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine”(2009) Criminal Law Forum 289: 
294-296 
939Species of Mens rea: No Culpability without Personal Fault at : 
http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%
27une+nouvelle+theorie+de+la+responsabilite+penale  viewed 29/05/2012 

http://www.ssrn.com/abstract=1270567
http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%27une+nouvelle+theorie+de+la+responsabilite+penale
http://mclaw2l.wikispaces.com/La+constitutionnalisation+de+la+mens+rea+et+l%27emergence+d%27une+nouvelle+theorie+de+la+responsabilite+penale


308 

 

It is important at this stage to reiterate the reasons against criminalisation of 

senior managers that were raised during consultations on corporate manslaughter 

by the legislature. Such reasons, as discussed in chapter three, are as follows: 

a) “ If senior managers were to be made liable for corporate manslaughter 
under criminal law, a few people would take senior jobs in an industry 
which would affect the economy in general940, 

b) the offence was for corporations and not individuals as individuals were 
adequately sanctioned under health and safety legislation941, and 

c) the offence was created to close gaps in law not to come up with a new 
wider offence942.” 
 

Arguments offered against the above reasons confirm the need for sanctioning 

senior managers under criminal law and devising of schemes that would facilitate 

identification of culpable individuals for effective prosecution. The possible 

defences that could be deployed by the culpable senior managers and counter 

arguments have been discussed in chapter seven and support the need for 

alternative legal response to work place deaths.  

Criminal liability of senior managers would be based on their planning and 

organising roles. Such roles would fall under the JCE mode of liability’s ‘knowledge 

standard’ as the senior manager would be aware of the formulated safety policies 

and ought to be aware how those policies are operationalised. The liability for 

planning and organising also complies with the JCE principle of ‘auctor 

 
940 Institute of Directors cited in House of Commons, Home Affairs Works and Pensions Committees 
(2005) Draft Corporate Manslaughter Bill, First Joint Report of session 2005-06, Volumes 1-111 at 
paragraph 304  
941 Under the HASAWA, 1974 section 37(1), relevant officers of a company can be prosecuted for 
health and safety offences which are committed by the company , if that offence was a result of the 
officer’s personal ”consent” or “neglect”. This health and safety offence is punishable with a fine and 
or imprisonment directors who are convicted under the Act can be disqualified for up to two years 
(see CDDA, 1986 section 2(1). Since 1986 only eight directors have been disqualified on such 
grounds. In medium and big companies, the law had difficulties in the past in proving the officer’s 
consent or neglect for the offence to be committed.  
942 op cit    
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intellectualis’943, which is used to prosecute those who are not directly involved in 

the commission of the war crimes but are responsible for masterminding the 

offence. The ‘auctor intellectualis’ principle will therefore be a sound basis for 

the criminalisation of the workplace remote harms944 at the workplace by senior 

managers where the chain of causation would be difficult to sustain, as in the case 

of immoral decisions and reckless supervision of health and safety issues that 

result in death or serious injury. 

The thesis affords the allocation of the degrees of culpability to a senior manager 

through a collective responsibility distribution model that links an individual to the 

causes of death or serious injury. The rationale for unbundling the collective 

offence of corporate manslaughter for ascription to individual senior managers is 

discussed later in the chapter. To facilitate the distribution of the collective 

offence, two key variables are identified as basis for culpability; these are 

participation in an unethical or poor health and safety decision that leads to a 

workplace death or serious injury, and/or reckless supervision of staff on health 

and safety matters. Criminalisation of harms where the chain of causation is 

difficult to sustain is next explored. 

 
943 van Sliedregt, E “Joint Criminal Enterprise As A Pathway To Convicting Individuals for 
Genocide”(2006) Journal of International Criminal Justice retrieved from: 
http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1: viewed on  22/05/2012 
944 Wilson, W “Central Issues in Criminal Theory”( Oxford: Hart Publishing, 2002) at page 27 

http://jicj.oxfordjournals.org/cgi/content/full/mq1042v1
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8.1. The criminalisation of remote harms by senior managers 

 Harm is defined as physical injury, material damage or actual potential ill effect945 

and it becomes remote when the wrongful act cannot be directly linked to the 

harm. This could be common to harm that is caused through poor planning and 

organisation of safety at the workplace, that results in serious injury or death.  

In a grand scheme of events, criminalisation of remote harms should not be the 

defendant’s concern as s/he has no control over the victim’s actions that bring 

about the harm946. This could apply to the senior manager who makes immoral 

health and safety decisions that pose challenges in linking the manager concerned 

to a disaster, as such acts might be difficult to establish in the chain of causation 

for the harm. The challenge is therefore to devise a scheme that establishes 

degrees of culpability for senior managers, focusing on their role of formulating 

immoral or poor health and safety decisions or reckless supervision of safety 

issues.  

The key rationale for culpability attribution is that the senior manager has a legal 

duty to ensure a safe system of work and the employees have a legal duty to 

cooperate with the senior manager on safety issues947. Culpable employees can be 

dealt with adequately through the internal disciplinary process, which, as 

discussed in chapter seven is not effective to senior managers. The breach of 
 

945 Wardhaugh, B “A Normative Approach to the Criminalisation of Cartel Activity” (2012)  Society of 
Legal Scholars Journal Volume 32 No. 12 at page 374 
946 Semester, A.P & von Hirsh, A “Crimes , Harms and Wrongs: On Principles of Criminalisation” 
(Oxford: Hart Publishing 2011) at page 67  
947 Health and Safety at Work Act, 1974 section 2 outlines the safety duties of the employer and the 
Management of Health and Safety at Work Regulations 1999 SI 3242 obliges the employer to carry 
out suitable and sufficient risk assessments for their undertaking to ensure employee safety (Based 
on the partnership thesis discussed in chapter two and three, a senior manager is also the 
employer). The HASAWA, 1974 section 7 places a duty on employees to cooperate with the 
employer on health and safety at work issues. 
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health and safety by senior managers at the work place put employees at risk and 

would clearly fall under the harm principle as an endangerment offence.  

The areas of law where endangerment is mostly criminalised relate to regulation of 

traffic offences. For example, if the driver exceeds the 70 mph limit on the 

motorway in the UK, s/he commits an offence even if the road is clear and there is 

no risk to anyone948. Semester949 reminds us that overtaking on a blind corner 

endangers another only when there is a car behind the curve coming in the 

opposite direction; however, since the driver cannot know whether there is an 

oncoming car behind the curve when he overtakes, this would be an unreasonable 

risk to take950. 

In the context of the thesis, the senior managers would be taking a foreseeable 

risk by reducing the health and safety budget to an unmanageable level based on 

absence of accidents in the previous year, or by taking a hands-off approach to 

health and safety issues. Exceeding the 70 mph on the motorway or overtaking on 

parts of the road where overtaking is prohibited involve abstract endangerment as 

it deals with conduct that generates a risk if certain contingencies are present951, 

but the rule applies even when those contingencies are absent and the actor knows 

of their absence952. 

Poor safety decisions or reckless supervision by senior managers form abstract 

endangerment offences, as these processes set the scene for risk of harm and 

 
948  op cit at page76 
949 ibid at page 77 
950 ibid 
951 ibid 
952 ibid 
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therefore form a basis for fault and criminality953. Senior managers may claim 

that, by reducing the safety budget, the intention would not be to harm employees 

but to keep the company viable. In reality, the reduction of the maintenance 

budget would have a knock-on effect on safety and hence pose a potential risk to 

employees. It would be reasonably obvious that reducing the safety budget to keep 

the company profitable supplies a double effect of corporate profitability and poor 

safety outcomes that result in serious injury or death954. Senior management would 

therefore have a challenge of making a choice between corporate profitability and 

safety.  

A pre-emptive abstract endangerment rule, that is prominent in the regulation of 

traffic offences, seems to safeguard against concrete endangerment as situations 

of accidents waiting to happen will be minimised or avoided altogether955. 

Likewise, sound safety decisions supported by a hands-on approach to management 

would minimise accidents.   

Semester et al956 identify some factors relating to whether a certain type of risk 

satisfies the requirements of the harm principle so as to be a subject for 

criminalisation. The identified fault thresholds of poor safety decisions and/or 

reckless supervision are therefore analysed in the context of Semester’s harm 
 

953 HASAWA , 1974 section 33 (1) makes it an offence to fail to observe safety duties under sections 2 
to 7, the employer’s duty is considered to include a duty to establish and enforce a safe system of 
work. This could therefore include decision making as this establishes the safety strategy for the 
company and supervision would involve ensuring compliance with the decisions made for health and 
safety. ( see Matthew, R “Blackstone’s Guide To Corporate Manslaughter and Corporate Homicide 
Act, 2007( Oxford: Oxford University Press) at page 48  
954 In R v Hyam [1975] AC 55 at page 75, the court established that one who blows up a plane in 
order to obtain money has an intention to kill. 
955 Semester, A.P & von Hirsh, A “Crimes, Harms and Wrongs: On Principles of Criminalisation” 
(Oxford: Hart Publishing 2011) at page 77. Apart from fines, drivers risk losing their driving licences 
through the points system, once points accumulate to a certain number within a given period  
956 ibid at page 54  
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standards analysis approach in Table 5 to determine if the criterion for an abstract 

endangerment offence is satisfied for the two variables. 
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Table 5: The Standards Harm Analysis Matrix 

The harm characteristics identified 

by Semester and von Hirsch 

Poor health and safety decisions Reckless supervision of health 

and safety issues 

Step 1: consider the gravity of the 

eventual harm. The greater the 

gravity of the likelihood, the greater 

the case for criminalisation 

The eventual harm for poor health and 

safety decisions, like reduction of the 

maintenance budget would result in 

serious injury or death which is grave 

Absence of risk assessments or a 

hands-off approach to health and 

safety issues will create a situation 

of accidents waiting to happen and 

as such, the eventual harm could 

be serious injury or death which is 

also grave 

Step 2: weigh against the foregoing, 

the social value of the conduct and 

the degree of intrusion upon actor’s 

choices that criminalisation would 

involve. The more valuable the 

conduct is or the more the 

prohibition would limit liberty, the 

stronger the case for criminalisation  

As discussed in the thesis, the 

underlying reason for immoral decisions 

that compromise worker safety is 

corporate greed as dividends and 

bonuses are based on corporate 

performance. Prohibition will likely 

curb the profitability before safety 

corporate mind set.  

The same reasons as for poor 

health and safety decisions 

Step 3: observe certain side 

constraints that would preclude 

criminalisation. The prohibition 

should not, for example, infringe 

rights of privacy or free expression. 

Senior managers will be in breach of 

legal obligations. The greater the 

predicted harm, the more extensive the 

loss of liberty that can be permitted  

Senior managers will be in breach 

of a legal obligation to ensure safe 

place of work. The greater the 

predicted harm, the more 

extensive the loss of liberty that 

can be permitted 

 

Adapted from Semester, A.P & von Hirsh, A “Crimes, Harms and Wrongs: On Principles of Criminalisation” 
(Oxford: Hart Publishing 2011) at page 77 
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It can be concluded that the two fault thresholds identified as the basis for 

degrees of culpability satisfy the requirements for the harm standards analysis and 

are therefore subject to criminalisation under the harm principle957. 

8.2. Theories and views on the aims of punishment of senior managers 

Some of the more focused aims of criminal justice system958 that underpin the 

discussion in this chapter are: 

“a) the delivery of justice through the effective and efficient 
investigation, protection, trial and sentencing and support for 
victims, 
 b) Effective execution of sentences of the courts so as to        
reduce reoffending and protect the public” 

From these aims, the significant elements of any sentencing objectives of 

deterrence, incapacitation and, rehabilitation emerge959. Deterrence looks at hard 

treatment where offenders are sentenced proportionately, with the aim of 

preventing the offender and others from reoffending; incapacitation aims at 

making the offender incapable of reoffending through imprisonment, by being 

placed under curfew orders, imprisonment, or disqualification from holding a 

similar position in future; and rehabilitation aims at influencing the offender not to 

reoffend through education, training and counselling960. 

The utilitarian philosophy of punishment is principled on the basis that the morally 

right action produces the greater amount of utility, which establishes a 

 
957 Harm is defined as physical injury, material damage or actual potential ill effect [see Wardhaugh, 
B “ A Normative Approach to the Criminalisation of Cartel Activity” (2012)  Society of Legal Scholars 
Journal Volume 32 No. 12 at page 374] 
958 Cited in Ashworth, A “Law in Context: Sentencing and Criminal Justice: Third Edition” (London: 
Butterworths 2000) at page 60 
959 Mirko, B “ Punishment and Sentencing: A Rational Approach”( London: Cavendish Publishing 
2001) at page 72 
960 ibid 
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philosophical basis for the application of morality to that theory of punishment as 

demonstrated by that theory’s support for the consequentialist outcomes of 

punishment on morals961.  

Retributive or ‘just deserts’ theory is said to have replaced utilitarianism based on 

perceived problems that come with the utilitarian962 rationale for deterrence. The 

effectiveness and measurement of marginal deterrence is said to be difficult to 

illustrate, and the rehabilitation aim of sentencing is also criticised given the high 

rates for reoffending963. One other cited shortcoming for the deterrence aim of 

sentencing is that an innocent person might be punished in order to save as an 

example to potential offenders; this flies in the face of the human rights964. 

Retribution on the other hand is viewed as simple as it is underpinned by the 

principle that only offenders should be punished for wrong doing and the outcomes 

of such punishment are of secondary importance965. The central theme of the 

theory is that punishment be proportionate to the harm to which Kant would 

recommend that the punishment be equal to the community’s moral outrage over 

the crime966. As discussed in this chapter, punishing of wrongdoers under the just 

deserts theory would obviously come with the utilitarian aim of crime reduction by 

delivering on outcomes that are driven by the deterrence, rehabilitation or 

incapacitation sentencing aims. 

 
961 Ibid at 45. This is evident in the deterrence aim of sentencing, whose sole aim is for the effect of 
punishment to exceed the utility of the criminal act and takes criminal history as crucial in the 
sentencing decisions and aims to make future criminal behaviour unattractive 
962 ibid 
963 ibid 
964 ibid at pages 46-47 
965 Robinson, P.H, K.M. Carlsmith, Darley, M.J. “Why Do We Punish? Deterrence and Just Deserts as 
Motives for Punishment” (2002) Journal of Personality and Social Psychology Volume 83 No. 2: 284-
299 
966 ibid 
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In restorative justice, the emphasis of the process targets the relationship between 

the perpetrator and the victim, which is in contrast to the retributive process, 

whose focus is on the victim and the state with the state assuming the role of the 

victim967. In the context of the thesis, the restorative doctrine might not be a 

suitable form of justice administration based on the type of offender and the type 

of offence for a range of reasons; the senior manager has a legal duty to ensure 

the safety of employees, and is therefore expected to manage that worker-

employer relationship by ensuring that risk assessments are suitable and sufficient 

for the undertaking968. However, due to the “profitability before safety corporate 

mind-set” discussed in chapter five, senior managers are influenced to make 

immoral decisions that compromise worker safety, resulting in serious injury or 

death. As for the corporate manslaughter offence, the victim would be dead and 

this leaves no option for future relationship between the victim and the offender, 

defeating the focus of restorative justice. What the criminal justice system should 

therefore aim for is protection of the public from future workplace fatalities by 

deterring the would-be offenders.  

The justice system that supports the aims of the thesis and comes with other 

sentencing aims outlined above is retribution, as it is most concerned with 

punishment imposed on the offender and at a level that is harsh enough for the 

 
967 Cornwell, J.D “Criminal Punishment and Restorative Justice: Past, Present and Future 
Perspectives”(Winchester: Waterside Press 2006) at page 89 
968 The employer has safety duties under the HASAWA, 1974 section 2. That duty is elaborated in the 
Management of Health and Safety at Work Regulations, 1999 Statutory Instrument 3242, that 
obliges the senior managers to carry out suitable and sufficient risk assessments for their 
undertakings.  
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seriousness of the offence969. The concept of retribution as a fundamental element 

within criminal punishment has deep roots in theology, moral philosophy and 

penology970 including the writings of Kant and Hegel971.The supporters of that 

concept insist that it is ‘just’ that crime deserves punishment and therefore those 

who break the law should be punished because they deserve it and that not to 

punish them would be a legal deficit972. Some objectors to retribution claim that it 

is backward looking, as it concentrates on the offence rather than the offender, 

and has no prospective purpose of the future behaviour of those who are 

punished973. These views seem to lose grip when deterrence, incapacitation and 

rehabilitation aims of sentencing that come with retributive justice are taken into 

account974.  

To Evans, the high levels of reoffending jeopardise the rehabilitation sentencing 

aim as a feature of the penal system975, supporting a view that rehabilitation is not 

 
969 Braithwaite, J Pettit, P “Not Just Deserts: A Republican Theory of Criminal Justice” (Oxford: Oxford 
University Press 2002) at page 35. This resonates with the UK Criminal Justice Act (CJA) 2003 s. 
164(2) which states that the amount of any fine must, in the opinion of the court, reflect the 
seriousness of the offence. 
970 Cornwell, D.J “Criminal Punishment and Restorative Justice: Past, Present and Future 
Perspectives”( Winchester: Waterside Press 2006) at page 41 
971 Maguire, M ,R, Morgan & Reiner, R “The Oxford Handbook of Criminology: Third Edition (Oxford: 
Oxford University Press 2002) at page 1078 
972 Bradley, F.H “Some Remarks on Punishment”(1894) International Journal of Ethics, volume 4 
(April) 269-284 cited in Cornwell, D.J “ Criminal Punishment and Restorative Justice: Past, Present 
and Future Perspectives”( Winchester: Waterside Press 2006) at page 41 
973 Armstrong ,K.G “The Retributivist Hits Back”, H.B Acton, (ed) “The Philosophy of Punishment: A 
Collection of Papers” (London : Macmillan 1969) at pages 138-158 cited from Cornwell, D.J “ Criminal 
Punishment and Restorative Justice: Past, Present and Future Perspectives”( Winchester: Waterside 
Press 2006) at page 41 
974 If a wrongdoer is handed a custodial sentence, they are incapacitated as they cannot reoffend 
while in prison. If they were to get a chance to do the same job again, it is likely they will do things 
differently and if they were do things differently after the prison term, they would have been 
rehabilitated. As discussed in this chapter, because of their status, prison terms are more likely to be 
both a specific and general deterrent  
975 Evans, J “Deterrence, Retribution and Rehabilitation” available at 
http://www.experientialism.freewebspace.com/evans_retribution.htm retrieved on 16/07/2012 

http://www.experientialism.freewebspace.com/evans_retribution.htm
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compatible with the notion of punishment976 since a retributive perspective is the 

infliction of pain on the offender by an authority, which is not a central focus of 

rehabilitation aim of sentencing. Due to the seriousness of manslaughter, the 

thesis submits that senior managers ought to be rehabilitated after incapacitation 

through a custodial sentence. This might prove a strong enough deterrent to the 

culpable senior manager and other would-be offenders and that complies with the 

religious notion of resolving crimes through punishment that must involve long-

term suffering977 in proportion to the seriousness of the offence. The envisaged 

general deterrence would be achieved as senior managers are more worried about 

their status and would therefore not want to go to prison, even for a short 

period978. 

The fact that retributive criminal justice focuses on the offender aligns with the 

thesis that senior managers determine corporate safety behaviour and, as such, 

have the potential to sacrifice injury and death for corporate gains979 upon which 

their bonuses are determined. The unlimited corporate fines on their own have 

failed to deliver ethical compliance with safety regulation, as discussed in chapters 

two and three. That might underscore the justification of a systematic infliction of 

harsh penalties in the form of prison terms980 on culpable senior managers so as to 

 
976 Mirko, B “ Punishment and Sentencing: A Rational Approach” (London: Cavendish Publishing 
2001) at page 157 
977 Newman, G “Just and Painful” (London: Macmillan Publishing 1985) available at 
http://www.albany.edu/~grn92/JP10.html retrieved on 16/07/2012 
978 op cit at page 141 
979 Gray, G.C “The responsibilisation strategy for health and safety: neo-liberalism and the 
reconfiguration of individual responsibility for risk”(2009) British  Journal of Criminology 326-327 
980 Hoffer, E “Retributive and Restorative Justice: Retribution means we eventually do to ourselves 
what we do to others” available at  http://drtomoconnor.com/3300/3300lect03b.htm retrieved on 
18/06/2012 

http://www.albany.edu/%7Egrn92/JP10.html
http://drtomoconnor.com/3300/3300lect03b.htm
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communicate moral disapproval of the harmful acts981 caused by gross negligence 

in the workplace. This might be achieved by retributive justice that views 

wrongdoers as deserving punishment, and the author also contends that retributive 

justice has moral superiority over restorative justice982. 

Although the retributive justice system or the “just deserts” rubric sees 

deterrence as a secondary justification of punishment, there is a strong assertion 

that if punishment has no usefulness in preventing crime, there should be no 

reason for a criminal sanction983. This also supports the view that condemning 

crime stigmatises such conduct and serves to discourage future criminal acts based 

on the influence this might have on values and morals984 of would-be offenders.     

If those who commit a crime are punished in proportion to the degree of the wrong 

doing, other sentencing aims of deterrence that communicate justified censure are 

achieved, and it is also assumed that offenders may repent, self-reform, and 

reconcile985 with the survivors or victims’ families after the custodial sentence. 

When sentences are proportionate, it means that they are decided on the basis of 

the seriousness of the offence, which Bentham believed that people would commit 

less serious crimes as a result. However, there are reservations to Bentham’s 

assertion986 based on the lack of evidence on the lack of evidence of what people 

consider the level of seriousness of a crime before they commit it. On the other 

 
981 Croall ,H “Understanding White Collar Crime”(Philadelphia: Open University Press 2001) at page 
141 
982 Newman, G “ Just and Painful”(London: Macmillan Publishing 1985) : available at 
http://www.albany.edu/~grn92/JP10.html retrieved on 16/07/2012 
983 Mirko, B “ Punishment and Sentencing: A Rational Approach”( London: Cavendish Publishing 
2001) at page 72 
984 ibid 
985 ibid 
986 von Hirsh, A  “Past or Future Crimes” ( New Jersey: Rutgers University Press 1985) at page 32 

http://www.albany.edu/%7Egrn92/JP10.html
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hand, there is consensus that disproportionate sentences bring the criminal justice 

system into disrepute987 such as the disproportionate and problematic sanctions 

against senior managers contained in the HASAWA, 1974 section 37(1).  

Deterrence is a consequentialist aim of sentencing that looks to the preventive 

measures and relies on threats and fear988. Both specific and general deterrence 

are subjective concepts as they rely upon the knowledge and perception of the 

individual989. To that end, the institution of criminal law supplies general 

deterrence if the perception of sanction is supported by certain, swift and severe 

punishment990. Under the current sanctions for senior managers which are 

problematic and disproportionate991, general deterrence would be difficult to 

achieve. Ashworth992 offers two criticisms of the deterrence theory that he divides 

into the empirical and the principled; factual data on which the deterrence 

systems are founded does not exist; and or/the marginal deterrence is also 

difficult to establish. There is also a warning993 that general deterrence must not 

take precedent over proportionality, as the convicted offender’s punishment would 

be determined by the expected future behavioural response of the would-be 

 
987 ibid. The problematic and disproportionate sanctions against senior managers for corporate 
manslaughter could be a case in point as this was one reason the public clamoured for law reforms 
to the corporate manslaughter legislation.   
988 Cornwell, D.J “Criminal Punishment and Restorative Justice: Past, Present and Future 
Perspectives”(Winchester: Waterside Press 2006) at page 41 
989 Williams, J.R &  Gibbs, J.P “Deterrence and Knowledge of Statutory Penalties”(1981) Sociological 
Quarterly, 22: 591-606 
990 ibid 
991 See chapters three, four and five for a discussion of the sanctions that apply to culpable senior 
managers for corporate manslaughter 
992 Ashworth, A.A “Sentencing and Criminal Justice, 3rd Edition”(London Butterworths 2002) at page 
64 
993 von Hirsh, A & Ashworth, A.A “Principled Sentencing: Readings on Theory and Policy, 2nd Edition” 
(Oxford Hart Publishing 1998) at page 48 
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offenders not by his (the offender’s) previous criminal behaviour994. Despite the 

arguments, there is an overall view that deterrence is necessary but must not be 

the sole aim of sentencing as it should take proportionality into account995. 

In the context of the thesis, it is submitted that the deterrence aim of sentencing 

would be achieved given the type of offender, as senior managers would not want 

to be in prison even for a short period of time996. That behavioural response by 

senior managers is at the core of economics and the deterrence theory, which 

contends that people will commit crime if the expected benefit of the crime 

exceeds the expected cost997. Measurement of marginal deterrence on gross 

negligence by senior managers would be achieved based on the annual safety 

statistics on fatalities, serious and major injuries that are compiled by the HSE. A 

prison term would, apart from deterrence, also supply the incapacitation aim of 

sentencing as a senior manager would be disqualified998from holding a similar 

position following a conviction.  

 
994 Since deterrence aims to stop future offenders for fear of punishment, it may then require 
excessive punishment of the offender in order to achieve that, rendering the punishment 
disproportionate and this would ignore individual justice and regard citizens as numbers to be 
aggregated in an overall social calculation [see von Hirsh, A & Ashworth, A.A “ Principled Sentencing: 
Readings on Theory and Policy, 2nd Edition”( Oxford Hart Publishing 1998) at page 47] 
995 The Canadian Sentencing Commission evaluated the effectiveness of deterrence and expressed 
scepticism about it as harsher penalties had no impact on deterrence prompting emphasis on 
proportionality [see Doob, A.N. & Webster C.M “Sentence Severity and Crime: Accepting the Null 
Hypothesis” (2003) Crime and Justice, 30: 143-195 and also von Hirsh, A & Ashworth, A.A “Principled 
Sentencing: Readings on Theory and Policy, 2nd Edition” (Oxford Hart Publishing 1998) at page 47.] 
996 Common sense indicates that we normally act in a prudential fashion and seek to avoid 
undesirable consequences [see Mirko, B “Punishment and Sentencing: A Rational Approach”  
(London: Cavendish Publishing 2001) at page 141]  
997 This is a utilitarian view for punishment, see a discussion on the concept in chapter three 
998 See CDDA, 1986 section 2. This Act is also applicable to health and safety offences and has its own 
limitations as it does not preclude a disqualified senior manager from being employed by the same 
employer in future in a lower highly-paid position, neither does it preclude disqualified senior 
managers from being engaged as consultants by the company from which they would have been 
disqualified - see chapters three and four 
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Hart999 sees a theory of punishment which is absolutely utilitarian or retributive as 

untenable, suggesting the need for a compromise. For Hart, the utilitarian 

punishment aim of crime reduction supplies the general justification of punishment 

for all criminal justice systems with modifications on who to punish and to what 

extent, which is the core for the retributivists.  

Proportionality is a key concept in desert theories of punishment, and cardinal 

proportionality focuses on the magnitude of the penalty to the offence1000; for 

example, a five-year imprisonment term for littering would be in breach of this 

principle as would be the lenient sanctions against senior managers for workplace 

deaths1001.On the other hand, ordinal proportionality looks at relativities among 

offences1002. This affirms the view that similar offence structures ought to be 

decided and afforded equal proportionality, which is not the case with 

manslaughter in and outside companies. Retributive models of punishment fully 

abide by the proportionality principle1003  based on the underpinning that whatever 

 
999 Mirko, B “ Punishment and Sentencing: A Rational Approach”( London: Cavendish Publishing 
2001) at page 48 
1000 ibid. Apart from deterrence considerations, the level of sentence is one way in which a court 
proclaims the wrongfulness of a defendant’s actions and the gravity of the wrong (see Semester, A.P 
& von Hirsch, A “Crimes, Harms and Wrongs: On The Principles of Criminalisation” (Oxford: Hart 
Publishing) at page 5 
1001 The sanctions against senior managers are perceived as lenient for the seriousness of 
manslaughter, prompting the view that there is selective application of the law as a similar offence is 
dealt with differently in companies(between small owner-managed companies and medium and 
large sized companies) and outside companies. This sets in motion the perception that life is of less 
value if death occurs within corporate settings (refer to chapters three, four and five). 
1002 Ashworth, A.A “Sentencing and Criminal Justice, 3rd Edition”(London Butterworths 2002) at page 
246 
1003 von Hirsh, A “Proportionality in the Philosophy of Punishment” (1992) Crime and Justice Journal 
Volume 16: 55-98 available at http://www.jstor.org/stable/1147561 retrieved on 6/07/2012. 

http://www.jstor.org/stable/1147561
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rationales for sentencing are declared, disproportionality between the seriousness 

of offences should be avoided1004. 

Chapters four and five noted that the offence of manslaughter is prosecuted 

differently when it takes place in corporate settings, as senior managers are 

sanctioned under the health and safety statute which is not only problematic but 

also disproportionate for the seriousness of the manslaughter offence. Although 

doctors work in a different environment, contrast how they are prosecuted and 

convicted for gross negligence manslaughter in the event of breach of duty of care 

that results in death. The manner in which the same offence structure is punished 

differently prompts the perception that life is not of so much value within 

companies, as noted in chapters three, four and five. 

The sanctions against senior managers under the health and safety legislation 

therefore breach the proportionality principle which is the basic requirement for 

fairness and justice1005. This thesis contends that the lenient and disproportionate 

sanctions against senior managers are in further breach of the rule of law principle 

of non-discrimination and equality before the law1006. What also ought to be noted 

is that the offence of involuntary manslaughter outside companies is sanctioned 

 
1004 Ashworth, A. “Sentencing and Criminal Justice, 2nd Edition”(London Butterworths 1995) at page 
71 
1005 op cit 
1006 Frithjof E.H.M: European Commission for Democracy Through Law: Report on the Rule of Law: 
Concept, Guiding Principle and Framework (2010) at page 9 available at 
http://www.venice.coe.int/docs/2010/CDL-UDT%282010%29022-e.pdf retrieved on 6/07/2012. 
Others see equality before the law as simply not negotiable and not to be compromised [see 
Ashworth, A “Sentencing and Criminal Justice: Third Edition” (London: Butterworths 2000) at page 
199] 

http://www.venice.coe.int/docs/2010/CDL-UDT%282010%29022-e.pdf
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through a statutory maximum of a life sentence1007 upon conviction. In a guide 

case, the Lord Judge noted that, for manslaughter, culpability may be relatively 

low but the harm caused is always at the highest level1008. The Court of Appeal 

also noted that Parliament’s intention was that crimes which result in death be 

treated more seriously and dealt with more severely1009. Although sentences for 

murder should not be equated with manslaughter, more weight should be given to 

the fact that the victim has died1010, as would be the case in a workplace fatality. 

The right to life1011 as enshrined in constitutions and legislation of most countries 

does not differentiate circumstances under which life can be taken except through 

legal punishment where the death penalty is lawful. The above judicial comments 

and legal facts seem to expose the unethicality of the law when it comes to 

sanctioning workplace deaths inspiring the need for further legislative reforms to 

address the perceived legal shortfall.  

It is a given that serious injuries or corporate manslaughter that occur in the 

workplace create an imbalance in the social order of victims or their families 

contrary to safety legislation, and therefore justifies proportionate sanctions. The 

 
1007 The CPS: Involuntary Manslaughter: Sentencing Manual : Legal Guidance available at 
http://www.cps.gov.uk/legal/s_to_u/sentencing_manual/involuntary_manslaughter/ retrieved on 
6/07/2012 
1008 Attorney General’s Reference(No. 60 of 2009); R v Appleby[2010] 2 Cr.App.R(S)246 Guide Case 
1009 op cit  
1010 R v Wood[2010] 1 Cr. App .R (S)2 
1011 Right to Life: Human Rights Act, 1998 at section 2(1) states “Everyone’s right to life shall be 
protected by law. No one shall be deprived of his life intentionally save in the execution of a 
sentence of a court following his conviction of a crime for which the penalty is provided by law”. See 
also Pretty v United Kingdom (2002) which concerned a woman suffering from an incurable 
degenerative disease wanted to control when and how she died. In order to avoid an undignified 
death through respiratory failure, she wanted her husband to help her commit suicide and sought an 
assurance that he would not be prosecuted for his assistance. The European Court of Human Rights 
found that the right to life does not create an entitlement to choose death rather than life. So, there 
was no right to die at the hands of a third person or with the assistance of a public authority. 

http://www.cps.gov.uk/legal/s_to_u/sentencing_manual/involuntary_manslaughter/
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HSE philosophy of enforcement that is underpinned on training, education and 

compliance sits well in the restorative criminal justice. The HASAWA, 1974, which 

sanctions senior managers, is perceived as not robust enough to address gross 

negligence at senior management levels. Currently, the Police and HSE who have 

different enforcement philosophies of workplace safety may be involve at various 

levels in a corporate manslaughter prosecution based on their different skills and 

powers, prompting a speculation for lower than appropriate levels of the likely 

prosecutions because of that goal conflict. Based on different enforcement 

philosophies of the Police and the HSE, the chapter submits that workplace safety 

enforcement in England and Wales could be enhanced through the institution of a 

single Agency that would have both powers and skills for investigation and 

prosecution of corporate manslaughter. This is based on lessons learned from the 

Australian State of New South Wales as discussed in chapter six.  

8.3. Views on prison terms for culpable senior managers  

Newman notes that a prison term takes over the whole of a person’s life and must 

be justified if the offender has committed a crime of such proportion to fit the 

offence1012. Newman further asserts that those who take away or ruin innocent 

lives should suffer a long journey towards repentance1013. There is also a view that 

imprisonment has failed to reduce the level of reoffending1014, concluding that the 

 
1012 Newman, G “Just and Painful”(London: Macmillan Publishing 1985) : available at 
http://www.albany.edu/~grn92/JP10.html retrieved on 16/07/2012 
1013 ibid 
1014 Sentencing Advisory Council of the State of Victoria “Sentencing Matters: Does Imprisonment 
Deter? A Review of the Evidence” (Melbourne: State Government of Victoria 2011) at pages 19-20.  
Empirical studies have shown that an increase in the severity of sentences does not increase 
marginal deterrence( se von Hirsh , A. A.E Bottoms, E. Barney & Wikstrom P.O “ Criminal Deterrence 
and Sentence Severity: An Analysis of Recent Research ”(Oxford: Hart Publishing 1999) at page 47 

http://www.albany.edu/%7Egrn92/JP10.html
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certainty of punishment far outweighs the deterrent effect of severity of 

punishment1015. This has been confirmed by empirical studies on the effect of 

police presence on the streets which deters would-be offenders as the threat of 

apprehension would be genuine1016. Whatever the arguments on the severity of 

punishment on deterrence, the impact of punishment depends on the offender and 

type of offence1017. The thesis therefore argues for prison sanctions for senior 

managers based on the following; 

a) there is selective application of sanctions for manslaughter as individuals 

outside companies face discretionary prison terms while the senior 

managers are sanctioned under the health and safety regulatory statute 

that is deemed as lenient for the seriousness of manslaughter1018. The law 

is therefore unfair on that basis due to lack of proportionality and 

consistency. It is also noted that the main constraint for the legislature for 

not pursuing individuals within large and complex companies remains 

evidential  as it proves difficult to pin point wrong doing .This is resolved in 

this chapter, 

b) the monetary sanctions against senior managers will never be pegged at a 

sufficient level , as those managers have resources to pay or there is 

nothing to stop the company paying the fine for the convicted senior 

manager thereby diluting the deterrent efficacy of individual fines,  

 
1015Pogasky, G “Identifying Deterrable Offenders: Implications for Research and Deterrence”(2002) 
Justice Quarterly ,19(3): 431-452 
1016 ibid 
1017 Jacobs, B “Deterrence and Deterrability”(2010) Criminology 48(2): 417-441 
1018 There is a strong view that those who are responsible for equal wrongs should be treated equally 
see Fisse, B & Braithwaite, J “Theory of Institutional Design: Corporations, Crime and Accountability” 
(London: Cambridge University Press 1993) at page 178 
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c) by having a robust sentencing regime, senior managers would likely put a 

halt to the “profitability before safety corporate mind-set”, which poses an 

ethical dilemma for senior managers as their benefits and bonuses are 

linked to corporate performance, 

d) since corporate fines are taken as cost of doing business, resulting in high 

prices for goods and services, the general public will not have this spill over 

effect of fines as an imprisonment term to a senior manager cannot be 

treated as a cost of doing business1019.   

In response to the cost implications of the non-monetary sanctions in terms of 

maintaining the prisoner and the prison facilities, the thesis submits that due to 

the general deterrence of prison terms to senior managers1020, a drastic reduction 

in workplace fatalities would result in lower corporate manslaughter prosecution 

and conviction levels. In light of the perceived short-term fiscal implications, the 

sanctions are, where appropriate, discussed in the context of the economics of 

criminal justice enforcement. 

The relation between criminal law and economics is of considerable importance 

due to the impact of the criminal justice administration on society1021 through 

social costs to citizens, companies and the state1022. There is therefore the need 

for a balance between criminal law and economics with consideration given to 
 

1019Akula, J.L “Business Crime: What To Do When They Pursue You”(2010) Massachusetts Institute of 
Technology Sloan Management Review 1 
1020 The bigger they are the harder they fall, if they are tiny they are usually very whiny available at 
http://www.drodd.com/html2/proverbs.html retrieved on 4/07/2012 
1021 Parrilli, D.M “Criminal Law Economics: Some Topics Related to the Cost of Imprisonment, 
deterrence and to the Question if Crime Pays; available at http://www.ssrn.com/abstract=1270567 
retrieved on 25/06/2012  
1022 The cost for custodial sentence stood at £41,000 per prisoner and about £71,000 to maintain 
the cell per year (see http://www.news.bbc.co.uk/2/hi/uk_news/8640399.stm:   Prison Numbers in 
England and Wales reach record high: Friday, 23 April, 2010) 

http://www.drodd.com/html2/proverbs.html
http://www.ssrn.com/abstract=1270567
http://www.news.bbc.co.uk/2/hi/uk_news/8640399.stm
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deterrence and the cost of criminal justice. This is of practical significance to most 

countries in the face of cost-cutting measures that are meant to address the 

national budget deficits1023. 

From an economic point of view, a person in prison is a disutility as the prisoner 

does not create wealth to improve social welfare1024, prompting a rational 

lawmaker to choose a sanction under which a disutility outweighs the utility 

supplied by the offence1025. For senior manager imprisonment, the disutility would 

be short term and is envisaged to create utility in the future through safety of 

employees and the community, which would be yielded through specific and 

general deterrence. That conclusion is embraced by a view that, to a senior 

manager, prison is a firestorm1026 and breaks down the “profitability before safety 

corporate mind-set” which provides a motivational basis for immoral safety 

decisions taken by senior managers. 

The high probability of prison terms for corporate manslaughter will influence the 

safety decisions by senior managers1027 and how they will likely supervise for 

better safety outcomes. The level of potential wealth of the senior manager must 

not only determine the maximum sanction that can be imposed but how this can 

also influence the senior manager’s reaction to sanctions1028 as the greater the 

 
1023 Apart from the financial crisis being experienced in the EU and the rest of the world at the time 
of this thesis, fiscal prudence is at the core of all Government decisions. 
1024 Shavell, S “Economic Analysis of Public Law Enforcement and Criminal Law” National Bureau of 
Economic Research, NBER Working Paper Series, Cambridge, 2003 available at 
http://www.ssrn.com/abstract=1270567 retrieved on 25/06/2012   
1025 ibid   
1026 Lipman “Paper Label Sentences: A critique”(1997) 86 Yale Law Journal  619 
1027 op cit    
1028 ibid 

http://www.ssrn.com/abstract=1270567
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wealth, the less deterrent to the probability and magnitude of the financial 

penalty, particularly when the real or perceived utility from the offence is higher. 

Since senior managers are sanctioned for endangering employees through neglect 

or reckless supervision, the opted prison sanctions would therefore influence 

behaviour change which cannot be achieved through corporate or individual fines 

along, for reasons discussed above. As drivers slow down or appear to obey traffic 

rules when they see a police car, senior managers would also likely change their 

attitudes to health and safety if the probability and magnitude of punishment is 

sufficiently high1029. Shavell1030 advises that some of the factors for deciding the 

optimality of sanctions are; firstly, the probability of the offender escaping 

sanctions. Although senior managers are not likely to abscond prosecution, the fact 

that it remains problematic to secure conviction for corporate manslaughter under 

the HASAWA, 1974 s.37(1) can be equated to escaping sanctions, prompting the 

need for an alternative form of sanctions; secondly, the level of private benefits 

obtained from the wrong doing; this holds true for senior managers whose salary, 

benefits and bonuses are based on corporate profitability which might motivate 

them to break and bend the rules in order to achieve the benchmark targets, and 

lastly, the expected harm from the act committed, which is extremely serious for 

manslaughter. Based on the framework supplied by Shavell, optimal sanctions to 

senior managers for corporate manslaughter are deemed appropriate. 

 
1029 ibid 
1030 ibid   



331 

 

In the philosophy of law, the primary justifications for punishment are deterrence 

and retributivism1031. Deterrence aims at reducing future crime through effects on 

criminal behaviour1032. The economics for senior manager imprisonment for 

corporate manslaughter would therefore quantify the resultant outcomes of the 

deterrent aims of punishment. There is however no empirical evidence to support 

this as there have been only a few corporate manslaughter prosecutions of owner-

managers due to legislative constraints for prosecuting senior managers in medium 

and large sized companies, as discussed in chapters four and five. On the other 

hand, retributivism has a duty component that affirms penalty to a wrongdoer as a 

matter of justice based on guilt1033. Positive retributivism holds wrong doing as 

both a necessary and sufficient condition for punishment, and this comes with 

deterrence which looks forward to the future gains flowing from punishment1034. 

Retributive justice for present work does not take into account fiscal constraints as 

prison terms for senior managers have an enormous prospect of achieving the 

desired individual and general deterrent outcomes as discussed above.  

Deterrence is why we punish, and retribution governs how and who we punish1035, 

and the main difficulty for retribution is the determination of appropriate 

punishment for the offence1036. Retributionists seek to link penalties to the derived 

 
1031 White, D.M “Retributivism in A World of Scarcity”(2009) Theoretical Foundations of Law and 
Economics, Cambridge University available at http://www.ssrn.com/abstract=1276484 retrieved on 
26/06/12 
1032 ibid 
1033 ibid 
1034 Braithwaite, J & Pettit, P “Not Just Desert: The Republic Theory of Criminal Justice”( Oxford: 
Clarendon Press 1990) at chapters 8-9 
1035 op cit 
1036 Card, C “Retributive Penal Liability”(1975) American Philosophical Quarterly Monographs no.7 
cited in White, D.M “Retributivism in A World of Scarcity”(2009) Theoretical Foundations of Law and 

http://www.ssrn.com/abstract=1276484


332 

 

benefit based on the unfair advantage principle as, according to this line of 

thought, the offenders take an unfair advantage over those who abide by the 

law1037. Similarly, endangerment of employees is mainly attributable to immoral 

decisions by senior managers. Linking penalties to harm has ancient origins derived 

from ‘lex talionis’, a concept that underpins that the punishment must fit the 

crime1038. As discussed in previous chapters, the disproportionate and problematic 

sanctioning of culpable senior managers for workplace deaths seems to fly in the 

face of the ‘lex talionis’ principle. 

Based on corporate greed that motivates disregard for employee safety, it is 

speculated that positive retribution might enhance safety enforcement by 

increasing the motive of individuals to report corporate wrong doing to responsible 

authorities1039 based on the likelihood of successful prosecutions. 

Following the Barclays Bank London Inter-Bank Offered Rate (LIBOR) scandal, the 

Government was upbeat, with the Prime Minster, David Cameron quoted as saying 

“the Barclays Bank Chief Executive who earned £18,000,000 last year has questions 

to answer and those who have broken the rules should face the consequences1040”. 

If the same level of political weight given to financial fraud was afforded to 

 
Economics, Cambridge University available at http://www.ssrn.com/abstract=1276484 retrieved 
26/06/12 
1037 op cit   
1038 This view is mostly attributed to Philosopher Kant; Biblical quotation from the Old Testament 
Book of Deuteronomy. Verse 19:21 "And thine eye shall not pity; but life shall go for life, eye for eye, 
tooth for tooth, hand for hand”, and the EU. Art 49 on the  Principles of Legality and Proportionality 
of Criminal Offences and Penalties states that the severity of penalties must not be disproportionate 
to the criminal offence 
1039Shavell, S. “Economic Analysis of Public Law Enforcement and Criminal Law”(Cambridge : National 
Bureau of Economic Research, NBER, 2003) Working Paper Series, available at 
http://www.ssrn.com/abstract=1270567 retrieved on 25/06/2012    
1040 Daily Mail: 30/06/2012 As Rage Grows over Corruption, MPs Demand Judicial Enquiry and Police 
Action :Put Bankers In The Dock at pages 1-2 

http://www.ssrn.com/abstract=1276484
http://www.ssrn.com/abstract=1270567
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workplace deaths, there would be broad support for the robust law reforms 

articulated in this thesis. 

By imposing proposed sanctions against culpable senior managers for poor decisions 

or reckless supervision of safety issues, the thesis would likely reverse the 

“responsibilisation1041” strategy embedded in the HASAWA 1974, as that Act 

employs “blame the victim ideology1042” since employees who are the potential 

victims of health and safety breaches have a duty of care for their health and 

safety and that of others1043 - to include senior managers! That duty generally 

forbids employees to engage in forms of acts or omissions that create risk to health 

and safety. Given that employees are easy to identify with any wrongful acts that 

lead to a disaster, they are also easy targets for prosecution under the HASAWA, 

1974 section 33(1) (a).  

The employer has a duty to ensure a safe system of work by carrying out sufficient 

and suitable risk assessments for their undertaking1044 and to also ensure that the 

health and safety policies and procedures are being followed1045. However, that 

employer has a due diligence defence1046  which, in most cases, is successfully 

argued if the employer can evidence that they did everything practicably possible 

to ensure a safe system of work by providing equipment, protective clothing and 

staff training. Senior managers are liable for health and safety breaches under 

 
1041 Gray, G.C “The responsibilisation strategy for health and safety: neo-liberalism and the 
reconfiguration of individual responsibility for risk”(2009) British  Journal of Criminology 330-331 
1042 ibid 
1043 HASAWA, 1974 at section 7 
1044 ibid at section 2. See also the Management of Health and Safety at Work Regulations 1999 S.I 
3242 
1045 See Wilson & Clyde Coal Co Ltd v English [1938] AC 57) 
1046 op cit  at section 40 
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HASAWA s 37(1). To secure a conviction under that section, it has to be proved 

that the senior manager agreed or connived for the offence to be committed, and 

this in practice is exceedingly difficult, as discussed in chapters four and five. This 

therefore enables senior managers to push responsibility for safety to the low-level 

employees:  it is unethical for the law to permit such a situation. Attaching 

criminal penalties to senior managers is only fair since deviant employees can be 

dealt with adequately through the company’s internal disciplinary procedures 

administered by senior managers. 

8.4. Distribution of collective harms to culpable senior managers, liability model 
for the Chief Executive Officer and the identification of culpability 

The JCE mode of liability enables collective liability for systemic crimes and 

individual contributions to an offence are taken into account at sentencing1047. 

Collective responsibility is therefore the basis upon which responsibility to 

individuals is ascribed for harms that the group itself caused1048. Distribution of 

collective harms in turn focuses on what an individual does within a group and in 

some cases, for also belonging to the ‘evil group’1049 if dissociation from that ‘evil 

group’ cannot be evidenced. 

 
1047 Cassese, A et al “Amicus Curiae of Professor Antonio Cassese and Members of the Journal of 
International Criminal Justice on Joint Criminal Enterprise Doctrine” (2009) Criminal Law Forum 289 
at 294-296 In each execution, the Germans drove with the condemned person to an execution site, 
one man stood by the car, another one shot the airman and the other one dug the grave. The 
differentiation of roles was taken into account at sentencing and this is analogous to the different 
roles assumed by senior managers in a company 
1048 Smiley, Marion “Collective Responsibility” (Stanford Encyclopaedia of Philosophy; Stanford 
University 2011) at http://www//plato.stanford.edu/archives/spring2011/entries/shared agency/  
retrieved  on 11/06/2012 
1049 ibid. There is also a saying that when there are bad apples in a tree, we don’t cut the tree but we 
only take the bad apples away.  

http://www/plato.stanford.edu/archives/spring2011/entries/shared%20agency/
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Most philosophers1050 support ascription of group liability to group members by 

abandoning group strict liability to a softer kind of social blame based on fairness. 

This would apply to cases where members of a collective share the same fault or 

cases in which all members of a collective contribute to harm but at different 

levels1051. Accordingly, individuals can induce or command others to produce 

harm1052.The offence of aiding and abetting in international criminal law based on 

foresight or the ‘knowledge standard’ is carried forward in relation to culpable 

senior managers for corporate manslaughter. 

In view of the above philosophical views, this section focuses on issues that have to 

be established in order to initiate prosecution proceedings against a culpable 

senior manager. 

The basis for senior manager liability is the duty of care for employees’ safety that 

is evidenced in the contract of employment, and also based on their statutory 

obligation to carry out suitable and sufficient risk assessments for their 

undertakings1053; and the senior managers have a further legal obligation of making 

sure that safety policies and procedures are not only in place, but are also 

followed1054. J.S. Mill would advocate sanction of senior managers in order to 

prevent harm to others through their immoral and reckless supervision of health 

and safety issues1055. 

 
1050 ibid 
1051 ibid 
1052 ibid 
1053 Management of Health and Safety at Work Regulations 1999 S.I.3242 
1054 See Wilson & Clyde Coal Co Ltd v English [1938] AC57 
1055 Wilson, W “Central Issues In Criminal Theory” (Oxford: Hart Publishing Company 2002) at page 
19 
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French advises that the non-distributional character of collective responsibility 

does not mean that individual members of the group that is responsible for the 

harm are themselves not blameless1056 as they will be collectively morally 

responsible for the harms the group causes. After analysing collective 

responsibility as part of group morality, individual moral agents are therefore put 

back at the centre1057 for individual culpability. This strategy would also harmonise 

the criminal law- economics interface as corporate existence will in most cases be 

guaranteed, as senior managers who are not culpable are left to run the affairs of 

company much to the benefit of employees and the local economy. It is further 

hoped that those senior managers who would not be liable would be generally 

deterred from committing similar safety breaches in future. 

Chapters two and three concluded that senior managers, being moral beings, 

determine corporate safety behaviour and are, as such, suitable candidates for 

joint criminal liability for corporate offences alongside their defendant companies. 

Following that thesis, the senior manager’s degree of culpability for workplace 

injury or death is, therefore, based on poor safety decisions and/or reckless 

supervision. A person becomes reckless if he takes unjustifiable risk of causing 

harm1058 . The case of senior management reducing the maintenance budget, as 

 
1056 French, P (1988) cited in Smiley, Marion “Collective Responsibility” (2011)) Stanford 
Encyclopaedia of Philosophy; Stanford University at 
http://www//plato.stanford.edu/archives/spring2011/entries/sharedagency/retrieved on 
11/06/2012 
1057 Smiley, Marion “Collective Responsibility” (Stanford Encyclopaedia of Philosophy; Stanford 
University 2011) available  at http://www//plato.stanford.edu/archives/spring2011/entries/shared 
agency/  retrieved on  11/06/2012 
1058 Smith, J.C “Smith and Hogan: Criminal Law: Tenth Edition”(Butterworths LexisNexis , Bath: Bath 
Press 2002) at page 77 

http://www/plato.stanford.edu/archives/spring2011/entries/sharedagency/
http://www/plato.stanford.edu/archives/spring2011/entries/shared%20agency/
http://www/plato.stanford.edu/archives/spring2011/entries/shared%20agency/
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discussed in this chapter, might bring about a virtual certainty1059 for an accident 

to occur. This might also apply to immoral decisions that amount to criminal 

negligence where the fault lies in the failure to foresee, and so allow otherwise 

avoidable dangers to take place1060. 

In some cases, this failure may arise where the individual intentionally avoids 

adverting to the reality of the situation as in an example where, in order to save 

money, the senior management opts for once-a-year service to equipment that 

needs servicing four times a year as per the equipment manufacturer’s 

specifications. The degree of culpability is determined by applying the reasonable 

person standard1061 and the criminal negligence element would become gross when 

there is disregard for human life1062 which would manifest in the poor safety 

decisions and/or the reckless supervision of the safety practice. 

The assumption underlying the identification criteria is that the medium and large 

sized company would operate and follow sound management practices, where 

evidenced information is communicated and shared throughout the company. 

Where communication on health and safety is not evidenced, that might be 

inferred as non-compliance1063. 

 
1059 R v Moloney [1985]AC 905 
1060 op cit at page 78 
1061 Smith, J.C “Smith and Hogan: Criminal Law: Tenth Edition”(Butterworths LexisNexis, Bath: Bath 
Press 2002) at pages 366-367 
1062 R v Howe & Sons (Engineers) Ltd [1999] 2 Cr App R (S) 37 established disregard for human life as 
one of the factors the jury should take into account when considering how serious the breach for 
health and safety is; in other words this would be an aggravating feature for the offence.   
1063Health and Safety (Worker Involvement) Regulations 1996  available at 
http://www.hse.gov.uk/involvement/index.htm retrieved 26/07/2012; The Management Of Health 
and Safety at Work Regulations of 1999 S.I 3242 obliges the employer to carry out suitable and 
sufficient risk assessments for their undertakings 

http://www.hse.gov.uk/involvement/index.htm
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Table 6 below illustrates how the culpability of individual senior managers would 
be determined. 

Table 6: Distribution of Collective Responsibility Matrix: Degrees of culpability for individual senior 
managers  

Liability criteria  Evidence  Culpability index Outcome of 

collective decision or 

reckless supervision   

Required evidence of 

dissociation from the 

culpability index  

Collective 

decision making 

on health and 

safety issues 

• Record of 

deliberations   

• Final decision  

• Presence and 

participation at meeting 

• Those absent at meeting 

had copy of minutes and 

had their input on 

decisions 

• There could be a follow-

up mechanism for those 

who abstained from the 

decision to avoid the 

free rider problem, 

• Voting patterns; for and 

against  

• Fatality or 

serious injury  

• Voted against the 

decision and 

• Evidence   of whistle 

blowing to the Board 

or external agency if 

a senior manager 

does not support the 

policy or the way 

things are done 

Reckless 

supervision of 

health and safety 

issues 

• Implementati

on of policies 

and 

procedures 

by employees 

within the 

senior 

manager’s 

department 

• Sufficient and 

suitable risk 

assessments 

for the 

department  

• Risk assessments not up 

to date, 

• No evidence of 

mandatory staff  training 

for the industry and 

absence of personal 

protective equipment, 

• No evidence of safety 

meetings within the unit 

contrary to The Health 

and Safety (Consultation 

with Employees) 

Regulations 1996). 

• Employees not aware of 

the risk assessments 

• Fatality or 

serious 

injuries or 

accidents 

waiting to 

happen 

• In company minutes 

of proceedings 

• Written advice to 

employees and how 

misconduct issues 

relating to health and 

safety are dealt with, 

• Evidence of 

implementing advice 

and concerns on 

safety issues from 

employees and other 

external agencies  

• Evidence of whistle 

blow to Board or 

external agencies 

 

The basis for fault attribution is that senior managers are genuine agents of the 

company1064 and as such are subject to intentional attitudes that are 

 
1064 UK Companies Act, 2006 at section 40 
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interdependent and evidenced in shared corporate activities1065. Everyone has, 

therefore, a mutual obligation to do his or her part in the shared activity1066, 

around compliance to safety law, policies and procedures. 

Senior managers often meet to decide on corporate issues and the health and 

safety issues ought to form part of the agenda1067. Discussions would focus on risk 

assessments and overall compliance with ethical standards supplied by health and 

safety legislation1068. If the safety issues are not discussed, that would be an 

omission on the part of senior management as it is a legal requirement for the 

employer to set up a safety committee that will coordinate with employees on 

health and safety at the workplace1069. Proceedings of those committees have to 

be evidenced through structured meetings and record of proceedings between 

employee representatives and senior management.  

The identification criteria for culpable senior managers that is devised by the 

thesis therefore underpins decision making and how those decisions are in turn 

managed by individual senior managers for sound safety outcomes. The individual 

fault of senior managers would be based on the ‘knowledge test’ established under 

the JCE mode of liability discussed in chapter seven. The proposed mechanism for 

the chief executive officer’s liability for corporate manslaughter is offered next. 

 
1065 Sesshu, R.A “Shared Agency”(Stanford Encyclopaedia of Philosophy; Stanford University 2011)  
available at http://www//plato.stanford.edu/archives/spring2011/entries/shared agency/ retrieved 
on 11/06/2012  
1066 Gilbert, M “Walking Together: A Paradigmatic Social Phenomenon” (1990) Mid -West Studies in 
Philosophy 15: 1-14 
1067 The Management of Health and Safety at Work Regulations of 1999 S.I 3242 obliges the 
employer to carry out suitable and sufficient risk assessments for their undertakings 
1068 Health and Safety Legislation includes the Health and Safety Act, 1974 and any regulations 
passed under the umbrella legislation  
1069 Health and Safety (Worker Involvement) Regulations 1996  available at 
http://www.hse.gov.uk/involvement/index.htm retrieved 26/07/2012  

http://www/plato.stanford.edu/archives/spring2011/entries/shared%20agency/
http://www.hse.gov.uk/involvement/index.htm
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8.4.1. Liability model for the Chief Executive Officer (CEO)  

The key role of the CEO is to lead the strategic function of the company by 

ensuring ethical compliance with rules and regulations1070. That is achieved by 

coordinating with the senior managers who report to the CEO. The CEO must 

therefore ensure quality decisions and an efficient delivery of safety outcomes 

within the company. That effort is generally evidenced through meetings, 

supervision of senior managers, meetings with the employees and less or no 

incidents or accidents in the workplace. There must also be encouragement of 

employees to communicate with him/her on safety concerns that are not resolved 

by the senior managers. This could be evidenced by putting in place a whistle-blow 

policy as required by PIDA, 19981071. 

It is on the basis of this overall responsibility that criminal liability for status1072 is 

justified in the event of adverse health and safety outcomes. That liability could 

be based on the common law doctrine of ‘res ipsa loquitur’ which states that the 

elements of duty and breach can be inferred from the very nature of the accident 

 
1070 Health and Safety at Work Act, 1974 at section 2; Management of Health and Safety Regulations 
1999 S.I 3242 which obliges the employer to carry out suitable and sufficient risk assessments for 
their undertakings 
1071 Public Interest Disclosure Act, 1998 covers health and safety issues (see 
http://www.hse.gov.ukforinternalops/fod/oc/100-199_1p.d.f retrieved on 26/07/2012    
1072 Dixon, Sampford. K & Giskeys, R “Industrial Manslaughter Research Brief (2006) Queensland 
Parliamentary Library, 11-14, cite provisions for individual criminal liability for safety offences for 
directors in Australia based on their sphere of influence and not specific role in a particular offence: 
Queensland [S.167 Workplace Health and Safety Act 1995(Qld)]; New South Wales [s.26 
Occupational Health and Safety Act 2000(NSW)]; South Australia[ s.61 Occupational Health & Safety 
Act 1986 (SA)]; Tasmania [ s.53 Work Place Health and Safety Act 1995 (Tas)]; Western Australia [ 
s.55 Occupational Health and Safety Act 1994(WA)]; Victoria[ s.144 Occupational Health and Safety 
Act 2004(Vic)] cited in Harpur.P  “Occupational Health and Safety Issues and the Boardroom: 
Criminal Penalties for Company’s Lack of Safety(2008) Corporate Governance e-journal Bond 
University available at http://www.e-publications.bond.edu.au/cgej/10 viewed on 31/10/2011. See 
also Fischer, M.J & Ravizza, M “Responsibility and Control: A Theory of Moral Responsibility” 
(Cambridge: Cambridge University Press 1998) at page 92, who argue that individuals should be 
responsibility for status. 

http://www.hse.gov.ukforinternalops/fod/oc/100-199_1p.d.f
http://www.e-publications.bond.edu.au/cgej/10%20viewed%20on%2031/10/2011
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even without direct evidence of the defendant’s conduct1073. Under the existing 

health and safety legislation, it is difficult to link the CEO with any wrong doing as 

s/he is divorced from the actual activities that can cause risk of injury or death. As 

a result, liability finds its way down to those below him/her despite being in 

control of the strategic outputs of the company including health and safety. 

The critical elements under this common law doctrine for fault attribution to the 

CEO position would be as follows1074: 

a) “Injury does not occur in the absence of someone’s negligence; if it is 
accepted that the CEO is responsible for ensuring a safe system of work 
through ethical compliance, he would have failed that duty if a fatality 
occurred, 

b) injury should be caused by an instrumentality in the exclusive control of 
the defendant; In line with the safety duty, the CEO has overall 
responsibility and control of the safety outcomes, and 

c) the injury was not due to voluntary action of the victim; most work place 
injuries or death are a result of poor safety decisions and/ or reckless 
supervision. The CEO has the power to dismiss underperforming senior 
managers if he has reasons to believe that safety is compromised because 
of their actions, omissions or incompetence”.  

The doctrine of res ipsa loquitur is similar to liability under the ‘captain of the 

ship doctrine1075’ or command responsibility discussed in chapter seven, which 

holds the person in charge liable for offences committed by those under their 

supervision, regardless of whether the person in charge is directly responsible for 

alleged error or act of alleged negligence1076. 

 
1073 Res ipsa loquitur doctrine available at http://www.premisesliability.uslegal.com/negligence-as-
basis-for-recovery/res-ipsa-loqu retrieved on 5/07/2012 
1074 Elcome v Chin,  110 Cal.App. 4th 310, 316-317 ( Cal.App. 4th Dist.2003) cited in Res ipsa 
loquitur doctrine available at http://www.premisesliability.uslegal.com/negligence-as-basis-for-
recovery/res-ipsa-loqu retrieved on 5/07/2012 
1075 Borrowed Servant and Captain of the Ship Doctrines: Legal Issues available at 
http://www.journals.lww.com/tnpj/Citation/1982/02000/Borrowed-servant . retrieved on 
5/07/2012 
1076 ibid 

http://www.premisesliability.uslegal.com/negligence-as-basis-for-recovery/res-ipsa-loqu
http://www.premisesliability.uslegal.com/negligence-as-basis-for-recovery/res-ipsa-loqu
http://www.premisesliability.uslegal.com/negligence-as-basis-for-recovery/res-ipsa-loqu
http://www.premisesliability.uslegal.com/negligence-as-basis-for-recovery/res-ipsa-loqu
http://www.journals.lww.com/tnpj/Citation/1982/02000/Borrowed-servant%20.%20retrieved
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The CEOs have immense responsibilities for their companies and it is morally right 

for those responsibilities to be matched with criminal liability when things go 

wrong as in the event of a workplace death. It is therefore submitted that the CEO 

faces a prison term for corporate manslaughter, alongside a culpable senior 

manager and their defendant company, if he fails to prove dissociation by 

evidencing real and explicit instructions that were not followed by a respective 

senior manager.  

The CEO as head of the senior management team ought to know1077 the safety 

issues of the company, thus giving way to the ‘knowledge standard’ under the JCE 

mode of liability discussed in chapter seven. The CEO chooses his senior managers 

based on expected competencies, trains them, and has the power to dismiss them 

for poor performance in order to evidence dissociation with poor performance. The 

thresholds that can be used to identify other senior managers for wrong doing are 

discussed next. 

8.4.2. Identification of culpable senior managers 

The culpability indicators are based on participation in a poor safety decision 

and/or reckless supervision of safety issues. 

a) Poor Safety Decisions   

Although outside English law, the American case of People v Warner-Lambert 

Company1078 reveals that courts are not keen to expand the liability of senior 

officials charged with second degree manslaughter following the death of six 

employees after an explosion in a Gum factory. The four senior managers had 

 
1077  See R v P and Another Ltd [2007] EWCA Crim. 1937 
1078  51 N.Y.2d 295, 414 N.Y.S. 2d 159(1980), cert, denied 450 U.S 1031(1981) 
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participated in a decision to phase out the explosive dust which was like lubricant 

magnesium stearate, rather than to take immediate action to remedy the 

dangerous situation. They had been warned that large amounts of magnesium 

stearate presented a high risk of explosion. The appeal case was dismissed as the 

Court did not regard foreseeability as a basis for prosecution as no link could be 

established between the decision by senior management not to take remedial 

action and the trigger of the fatal explosion. 

Also contrast another US case of People v Kibbe1079. On the facts, the defendants 

were convicted of murder when they abandoned their helplessly intoxicated 

robbery victim on an unlit highway in winter without shoes or eye glasses. The man 

was eventually struck and killed by a passing truck. The New York Court of Appeal 

affirmed conviction of the defendants, citing that sufficient causation could be 

established if it could be proved beyond reasonable doubt that the defendants 

should have foreseen the ultimate harm that the victim incurred, and in Kibbe that 

burden had been met. 

As for the corporate manslaughter case, the question would be whether the 

disaster would have taken place if the Warner Lambert senior management had 

taken a moral decision to avert the accident waiting to happen. In corporate 

manslaughter, foreseeability is a moot point, since while a corporate body, being 

inanimate, cannot foresee consequences of cost cutting, senior managers can1080. 

 
1079 35 N.Y.2d 407, 321 N.E.2d 773, 362 N.Y.S.2d 848(1974), aff’d su nom, Henderson v Kibbe, 431 US 
145 (1977) 
1080 Dobson, A “Shifting Sands: Multiple Counts in Prosecutions for Corporate Manslaughter(2012) 
Criminal Law Forum, 200: 206-207 
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This makes a strong moral case for criminalisation of the remote actions by senior 

managers. 

The issue of foreseeability was considered in English law under environmental 

pollution cases1081, where effluent was discharged into controlled waters posing 

risk to health which is an offence under health and safety1082. The Empress Car Co. 

Ltd’s business faced local community opposition and had left an effluent tank with 

an unsecured tap in the company’s unsecured premises. The tap was opened by an 

unknown vandal, resulting in the discharge of effluent. The House of Lords found 

the company liable for leaving the tank where it was, finding that based on the 

known poor relationship between the company and the local community, it would 

have been foreseeable that such an act was likely. 

Under the English law, the Warner Lambert case could be convicted for breach of 

health and safety and the disregard of safety warnings from employees would have 

been an aggravating feature at sentencing1083. Through the JCE mode of liability, 

that case could also be convicted based on the ‘knowledge standard’, as there is 

evidence of both legal and factual knowledge on the part of the senior 

management of the accident waiting to happen1084  yet no action was taken to 

avert the disaster.  

Important corporate decisions are made at senior management meetings with input 

from individual managers present at that meeting. If an issue was discussed at a 

meeting, there should be an indication of any senior manager who was not present 
 

1081 Environmental Agency v Empress Car Company Ltd [1998] EHLR 3 
1082 Health and Safety At Work Act, 1974 at section 33 
1083 Generally see R v F. Howe and Sons (Engineers) Ltd [1999] 2 All ER 249 on the jury factors. 
1084 R v P and Another Ltd [2007] EWCA Crim. 1937 that case established that the question will not 
be whether a manager knew but whether they ought to have known.   
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at the meeting to whom copy of minutes would be sent with an opportunity to 

raise concerns on the deliberations and resolutions reached at the meeting. The 

minutes should always indicate who agreed with a particular decision and those 

who did not agree with the decision together with supporting reasons. Those who 

will be undecided on the issue should be given reasonable time to take a position 

on the matter, so as to avoid the ‘free riders’ problem. This will help pinpoint 

liability if safety practice is compromised due to wrong or poor decisions. It is 

further assumed that for one to hold the position of senior manager they ought to 

have competencies that match the job role and the reporting policy in terms of the 

recording of deliberations should reflect the above format. 

There are cases where the CEO might not take advice and impose his decision onto 

the meeting. Based on that practice, there would be evidence of multiple poor 

decisions that would reflect on the chief executive officer1085 and be evidenced in 

the record of proceedings. If a senior manager is not bold enough to challenge the 

CEO, they should whistle blow to the Board Chairman depending on the whistle-

blow policy. If the CEO is too powerful to render the chairman ineffective, an 

external agency must be involved. Failure to whistle blow by a senior manager 

would imply association with the wrong decision and be taken as an offence1086 

based on the ‘knowledge standard’ under the JCE mode of liability. 

 
1085 Mirror.co.uk: RBS Crisis Caused By “Multiple Poor Decisions” FSA report finds. available at 
http://www.mirror.co.uk-news/rbs-crisis-caused-by-multiple-poor-281344  retrieved on 11/06/2012  
1086 FCA “Fail to Whistle Blow and We Will Come After You” available at 
http://www.citywire.co.uk/new-model-adviser/article/a569389 retrieved on 3/07/2012; see also 
Bouville, M “Whistle-blowing and Morality” Institute of Materials Research and Engineering, 
Singapore available at http://www.springerlink.com/content/w2t5252050044180/ retrieved 
26/06/2012. 

http://www.mirror.co.uk-news/rbs-crisis-caused-by-multiple-poor-281344
http://www.citywire.co.uk/new-model-adviser/article/a569389
http://www.springerlink.com/content/w2t5252050044180/


346 

 

b) Reckless supervision of safety issues 

A second alternative for fault attribution to an individual manager is to impose 

criminal liability under a standard of ‘reckless supervision’1087 or failure to ensure 

a safe system of work1088 under which a senior manager would incur liability if he 

recklessly permitted a crime to occur in his realm of authority1089.This could be by 

knowing the facts creating a substantial likelihood of illegal conduct, or by not 

enquiring further or if he noticed hazardous practice and took no remedial action, 

or was warned of the risks by the employees and chose to take no action. In that 

sense, the ‘knowledge standard’ for fault attribution under the JCE mode of 

liability would be applicable. 

8.5. Whistle Blowing as evidence of dissociation with collective harms 

One of the issues that will come with the high probability and magnitude of 

punishment for senior managers is that they will be influenced to fight a system 

that they are part of. This would be the case since they benefit from the corporate 

profits that might be realised through illegal actions of agreed unsustainable safety 

budget reductions for example. To avoid imminent prosecution, they would resort 

to whistle blowing in cases of strong disagreements on safety issues1090. 

 
1087 Spiegelhoff, T “Limits of Individual Accountability for Corporate Crimes” (1984) Marquette 
University Law Review 604: 623 at http://scholarship.law.marquette.edu/mulr/vol67/iss3/8/ 
retrieved 11/06/2012  
1088 HASAWA, 1974  at section 2 
1089 ibid. Under this standard, recklessness involves a conscious disregard of a substantial risk 
1090 Daily Mail, June, 30/ 2012; Gagged by the NHS: Ex Health Service Boss who Said Targets were 
putting patients at risk is paid £500,000 to stay silent: Garry Walker in a ‘Super Gag’ was given 
£500.000 to keep quiet on patient safety after dismissal from NHS because he had disagreed with 
NHS target policies. Patient safety is protected under PIDA 

http://scholarship.law.marquette.edu/mulr/vol67/iss3/8/
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Senior managers might be afraid to challenge adverse safety practice by their 

colleagues or the CEO but cannot resign their jobs for survival reasons. The one 

option a disgruntled senior manager has, therefore, is to alert someone, which 

could be a dreadful obligation as most whistle blowers lose their jobs, their 

marriages break down and they often suffer from severe depression and anxiety1091 

thereby leaving them as martyrs and not heroes1092. Whistle blowers can therefore 

be in an ultimate no-win situation as, by reporting, they face the wrath of their 

seniors for being ‘squealers’1093. Inaction after noticing malpractice or reportable 

issues covered by the company’s whistle-blow policy or guidelines from the 

Regulator can also make someone potentially culpable if the misconduct is 

discovered1094. This puts the whistle blower in a precarious position, and he or she 

may need real-time protection during and after whistle blowing. 

Whistle blowing is when, in the context of the thesis, a senior manager provides 

certain information to the Board Chairperson or Regulator that has come to their 

attention through work, although they may not be directly affected by the actual 

or potential danger posed by the illegal action1095. People are motivated to whistle 

 
1091 Bouville, M “Whistle-blowing and morality” Institute of Materials Research and Engineering, 
Singapore available at http://www.springerlink.com/content/w2t5252050044180/ retrieved 
26/06/2012 
1092 ibid 
1093 The Economist: June 30-July, 6, 2012: United Nations: Whistle blower in the UN: Victory for 
James Wasserstrom, UN’s Leading Whistle blower at page 67. James witnessed corrupt links 
between UN Officials and a utility company in Kosovo, but his worries were ignored. After whistle 
blowing, his staff complement was reduced and he lost his job, his home was searched and he was 
instead put under investigation. He was awarded £1million in damages  after a year of legal battle 
1094FCA:” Fail to Whistle Blow and We Will Come After You” available at 
http://www.citywire.co.uk/new-model-adviser/article/a569389 retrieved 3/07/2012; see also 
Bouville, M “Whistle-blowing and Morality” Institute of Materials Research and Engineering, 
Singapore available at http://www.springerlink.com/content/w2t5252050044180/retrieved on 
26/06/2012. 
1095 Ed “ Whistle Blowing: Implications and Clarification” (2009) Health and Safety at Work 4 

http://www.springerlink.com/content/w2t5252050044180/
http://www.citywire.co.uk/new-model-adviser/article/a569389%20retrieved%203/07/2012
http://www.springerlink.com/content/w2t5252050044180/retrieved
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blow1096 out of a sense of wanting to do the right thing, a desire to see 

accountability and justice, a sense of responsibility, protecting colleagues and 

protecting revenue of the employer. Against these sound morals, most whistle 

blowers ultimately lose their jobs as evidenced by the employment tribunal unfair 

dismissal claim cases1097.  

Some people are also demotivated to whistle blow in large organisations as they 

perceive their ability to influence change as limited1098. Virtue ethics assume that 

the majority of people see themselves as moral agents and therefore fairness and 

accountability are inbuilt values1099, affirming the view that ethics are the more 

appropriate and progressive framework for whistle blowing and that disclosure is a 

reflection of one’s moral character and actions1100. Whistle blowing could 

therefore be a matter of comparing moral duty towards the public and a duty 

towards the employer1101 as, by whistle blowing, a senior manager can protect the 

public while at the same time putting the employer’s business in peril or breaching 

some terms of contract, particularly on confidentiality. 

The main whistle-blowing legislation is the Public Interest Disclosure Act, 

1998(PIDA) which applies to all workers and the other legislation is the 

 
1096 Is the Future of Whistleblowing in the UK Incentivised? At 
http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/ retrieved 
20/06/2012 
1097 Daily Mail June, 30/2012; Gagged by the NHS: Ex Health Service Boss who Said Targets were 
putting patients at risk is paid £500,000 to stay silent: Garry Walker in a ‘super gag’ was given 
£500.000 to keep quiet on patient safety after dismissal from NHS because he had disagreed with 
NHS target policies. Patient safety is protected under PIDA  
1098 op cit  
1099 ibid 
1100ibid 
1101 Bouville, M “Whistle-blowing and Morality” Institute of Materials Research and Engineering, 
Singapore available at http://www.springerlink.com/content/w2t5252050044180/ retrieved 
26/06/2012 

http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/
http://www.springerlink.com/content/w2t5252050044180/
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Management of Health and Safety Regulations 1999 S.I.3242 which has special 

focus on health and safety at work. 

In general, employment contracts of senior managers contain confidentiality 

clauses, which should be reviewed to ensure that the rights under the PIDA are not 

compromised1102.  Case law1103 has established that there is no duty of confidence 

as to the disclosure of iniquity and that disclosure to a body having a proper 

interest to receive it would be justified as being of public interest. However, in 

Thornley1104 the courts ruled in relation to the current employees that the duty of 

confidence overrode public interest. This case law potentially impeded employees 

including senior managers from whistle blowing while they were still in 

employment in order to protect their jobs. However, clearly this would not be in 

the public interest. 

The significance of taking or raising whistle-blowing matters through the proper 

channel was emphasised in a number of cases resulting in the award at tribunals 

being reduced by 50% even where public interest in the matter was established1105. 

This line of cases also impeded employees from blowing the whistle against their 

 
1102 Ed “Whistle Blowing: Implications and Clarification” (2009) Health and Safety at Work 4 
1103 Initial Services Ltd v Putteril [1968]Q.B. 396 cited in Craig, V “ Whistleblowing”(1998) 
Employment Bulletin 2 
1104 Thornley v. Aircraft Research Association (EAT 669/76) and Distillers Company( Biochemicals) Ltd 
v Times Newspapers Ltd [1975] 1 All E.R. 41; in Thornley, the employee had signed an express term 
binding him not to reveal the outcome of the research and this outweighed the desirability of 
divulging information to the press about the performance of military aircraft, while in Distillers, the 
public interest in the administration of justice  outweighed the public interest in ensuring that the 
dangers of Thalidomide were disclosed to the press, cited in Craig, V “Whistleblowing”(1998) 
Employment Bulletin 2 
1105 Cornelius v London Borough of Hackney(EAT 4376/92) dismissal of council employee was held 
unfair  where having been disappointed with the management’s response to his allegations of 
corruption  in one of the council departments sent his report to his Trade Union and an elected 
councillor; failure to provide information through proper channels affected his award by 50% also 
see Byford v. Film Finances Ltd (EAT 804/86) and Sanders v Parry[1967] 1 W.L.R.753 
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employers. However, all classes of employees are now protected by the 

Employment Rights Act, 1996 section 100 against dismissal for bringing to an 

employer’s attention, through reasonable means, circumstances that are 

potentially harmful to health and safety. 

The treatment of employees who disclose information or complain about the 

conduct of their employer is enhanced by PIDA 1998 which confers protection for 

employees irrespective of length of service1106. The key innovation is the extensive 

concept of “qualifying disclosures” inserted in the Employment Rights Act, 1996, 

which means that any disclosure of information, in the reasonable belief of the 

person making the disclosure, tends to show one or more of the following1107: 

a) “That a criminal offence has been committed, 

b) that someone is failing to comply with the legal obligation, 

c) a miscarriage of justice has occurred or may occur, 

d) the health and safety of any individual is likely to be endangered and  

e) that information on any of the above issues is likely to be concealed”. 

A disclosure is protected if made in good faith to the employer or to another 

person in the organisation, to a legal adviser or to a prescribed person1108. The 

 
1106  Employment Rights Act, 1996 section 103A, also see Miklaszewicz v Stolt Offshore Ltd [2002] 
IRLR 344 which notes that even though an employee has left employment, s/he must not be put at a 
detriment by say getting a bad reference. 
1107 Employment Rights Act, 1996 at section 100 available at http://www.formalgrievance.com 
retrieved on 20/06/2012 
1108 The Public Interest Disclosure Order 1999(S.I 1999/1549) lists the HSE as one of the external 
agencies to whom workplace health and safety could be disclosed. A worker can still get protection 
under the Act if he discloses to a non-prescribed person if the done [muddled] in good faith or if the 
employer reasonably believed s/he would be subject to detriment if disclosure is to the employer or 
the prescribed person. (see http://www.xperthr.co.uk/fags/topics/4,44/public-
interestdisclosures.aspx?articleid=19723&mode=open=open#19723  retrieved 14/06/2012) 

http://www.formalgrievance.com/
http://www.xperthr.co.uk/fags/topics/4,44/public-interestdisclosures.aspx?articleid=19723&mode=open=open#19723
http://www.xperthr.co.uk/fags/topics/4,44/public-interestdisclosures.aspx?articleid=19723&mode=open=open#19723
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company should also have a whistle-blowing policy in place to encourage workers 

to raise issues internally and to also encourage openness, and it is also prudent for 

the employer to include in such a policy penalties for making false allegations 

maliciously1109. The senior manager’s public interest disclosure must therefore be 

evidenced as proof of dissociation with an immoral or poor health and safety 

decision as well as reckless supervision. 

There are views that, in order to encourage corporate compliance and whistle 

blowing, companies that victimise whistle blowers should face criminal charges 

and that a whistle blower should also be rewarded for exposing wrong doing as a 

way of motivating genuine whistle blowing1110. That would facilitate whistle 

blowing but might however encourage those who carry it out to bypass internal 

reporting systems1111 for personal benefit. 

Based on problems being faced by whistle blowers, a support group - Whistle 

Blowers UK - was launched in October, 2012 to offer online videos of individual 

whistle-blower experiences and advice alongside the help of lawyers and 

 
1109 In some cases, the courts have not restrained publication of information they thought was of 
public interest, overriding the confidentiality clause in employment contracts (see Lion Laboratories 
Ltd v Evans[1985] QB 526 in which ex-employees gave information to a newspaper which tended to 
show that there were doubts about the reliability of the breathalyser approved by the Home Office 
cited in Craig, V “Whistleblowing”(1998) Employment Bulletin 2 
1110 Professor David Lewis cited in; Is the Future of Whistleblowing in the UK Incentivised? at 
http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/ retrieved 
20/06/2012. Under the Dodd Frank Wall Street Reform and Consumer Protection Act 2010 of the 
USA the amount paid to a whistle blower is in direct correlation to the sanctions imposed by the SEC 
and Commodities Futures Trading Commission, providing they exceed $1million (between 10-30%). 
The Serious Fraud Office of the UK offers £100,000 for companies and individuals who provide 
information that leads to prosecution and fines 
1111 Is the Future of Whistleblowing in the UK Incentivised? At http://www.expolink.co.uk/2012/04is-
the-future-of-whistleblowing-in-uk-incentivised/ retrieved 20/06/2012. 

http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/
http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/
http://www.expolink.co.uk/2012/04is-the-future-of-whistleblowing-in-uk-incentivised/
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psychotherapists who would work on pro bono1112. Whistle blowers already receive 

advice from the PIDA, 1988 without the other services. The other area the support 

group will work on is for the whistle blowers who go public not to be blacklisted, 

an area where those concerned are not legally protected1113. 

8.6. Critical role analysis of the HSE Inspectorate and the Police during 
corporate manslaughter prosecution 
 

The HSE and the Police have role responsibilities after a workplace fatality and 

these are analysed next. 

8.6.1. The Police  

After promulgation of the CMCHA 2007, all corporate manslaughter cases are now 

being investigated by the Police1114 and the prosecution is determined by the 

Crown Prosecution Service (CPS). The corporate manslaughter proceedings may not 

be instituted without consent of the Director of Public Prosecutions (DPP) 1115 who 

decides if it is in the public interest to prosecute. The HSE may also be asked by 

the CPS or the Police with a view as to how far below1116 the relevant standard of 

care that organisation fell. The HSE inspectors would generally rely on specialist 

 
1112 The Economist “Whistle Blowers: Strengthening the resistance: Campaign for the change in the 
law on whistle blowing” September, 29, 2012  
1113 ibid 
1114 The police have a power of arrest in relation to all offences, including manslaughter and health 
and safety offences; section 24 of PACE, 1984 (as amended) empowers the police to arrest to 
prevent a crime, stop crime and or if they have a reasonable belief that a crime is to be committed 
or being committed, they would need a search warrant if they prove that a serious offence has been 
committed.  
1115 Investigation of Corporate Manslaughter at 
http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm retrieved on 
12/06/2012 
1116 Corporate Manslaughter and Corporate Homicide Act, 2007 at section 8 

http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm
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inspectors or experts in the relevant field1117 to supply the required prosecution 

evidence when necessary.  

The HSE’s prior involvement with the company may assist the Police and CPS in 

reaching a conclusion on whether the activity is a substantial part of the 

company’s activities.   Before promulgation of the CMCHA, 2007, the Police would 

visit the scene and if, in their judgement, death was not occasioned by violent 

criminal acts1118, a brief report was prepared and they would leave the matter to 

the HSE Inspectorate. The Police would do that in compliance to their training that 

regards workplace deaths as accidents1119. 

The challenge that still remains for the Police investigation is evidential as some of 

the evidence the Police may require will be in boardroom documents. In these 

cases Police will, under the Police and Criminal Evidence Act, (PACE) 1984, 

experience difficulties in obtaining a search warrant unless they can prove that a 

serious arrestable offence has been committed1120. Such evidence has to prove 

that the death was a result of a serious crime rather than a breach of 

regulation1121 and workplace death is contrary to health and safety regulations 

 
1117. Investigation of Corporate manslaughter at 
http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm retrieved on 
12/06/2012  
1118  R v Hancock & Shankland [1986] AC 455; An Operational Police Help Desk Manual reads “All 
enquiries into industrial fatal accidents should be conducted in liaison with HSE Inspectorate, who 
should be provided with copies of a witness statement”.  
1119 Slapper G “Blood in the Bank: Social Aspects of Deaths at Work”(Hants : Ashgate Publishing 
1999) at page 70 
1120 A serious arrestable offence as distinct from an arrestable offence is defined by Police and 
Criminal Evidence Act, 1984(PACE) section 116 and schedule 5. Police applying for a warrant for 
manslaughter may face resistance from the Justices as there will be insufficient evidence for 
manslaughter without evidencing corporate knowledge of the fatality and they cannot look at the 
records of the company unless they prove evidence of manslaughter. 
1121 A Chief Constable remarked that “the offence of corporate manslaughter turns where there is 
gross negligence and recklessness, and unless  you show gross negligence or recklessness you have 

http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm
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under the HASAWA, 1974. Police investigations would therefore be inconclusive 

without looking at corporate records which can easily be accessed by the HSE 

through the powers vested in the HSE by HASAWA, 1974 section 20.  

In light of the current law, the police will only be involved when death occurs and 

the HSE are concerned with health and safety breaches including near-fatal or 

serious injuries. Since workplace death is a strict offence, the Police would 

therefore only check the corporate safety records in order to inform the CPS of any 

aggravating and mitigating circumstances that would inform the Jury during the 

trial. The Police do not have the same general powers of HSE inspectors under 

section 20 of HASAWA, 1974 of getting access to relevant documents which the HSE 

shares with the Police and CPS1122. The Police are not familiar with health and 

safety inspections, let alone corporate manslaughter, and have to rely on HSE for 

the jury factors under the CMCHA, 2007 section 8. 

8.6.2. The HSE 

The HSE is concerned with violations of HASAWA, 1974 not with serious crimes such 

as manslaughter1123. The regulatory model that underpins the work of the HSE 

suggests that inspectors do not see themselves as members of an industrial police 

force; rather, they conceptualise themselves as actors within a less 

 
no offence and for you to search for evidence , you need an offence that justifies your search and 
you cannot have an offence without a search, which makes it circular” ( see Slapper, G “ Blood in the 
Bank: Social Aspects of Deaths at Work” (Hants: Ashgate Publishing 1999) at pages 72-73) 
1122 Investigation of Corporate Manslaughter at 
http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm retrieved on 
12/06/2012 
1123 The HSE expressed the idea that “Employers do not go about their business in a way that show 
that they are up to no good, as they do not set up to do anything wrong and most of the time . it is 
wrong to see them as criminals (see Slapper, G “ Blood in the Bank: Social Aspects of Deaths at 
Work” (Hants: Ashgate Publishing 1999 at page 73)  

http://www.hse.gov.uk/enforce/enforcementguide/wrdeaths/investigation.htm


355 

 

confrontational framework1124 and operate as advisors, and therefore regard health 

and safety law as fundamental, but not necessarily as a criminal matter1125. In 

deciding whether to prosecute senior managers, the inspector must be satisfied 

that the evidence provides a “realistic prospect of conviction”, and if it does, the 

inspector will then go on to decide whether it is in the public interest to prosecute 

individuals1126. In the inspector’s view, if it was the fault of the company, only the 

company would be prosecuted. From what has been discussed in chapters three 

and four regarding senior manager prosecution problems under section 37(1) 

HASAWA, 1974, it is therefore doubtful if the evidence will yield a realistic 

prospect for conviction, despite the prosecution and conviction being in the public 

interest.  

If the HSE maintains its policy of negotiated compliance on health and safety issues 

with employers, it would be unethical for the law that would be tough on 

employers only when death occurs and not for major injury such as an amputation 

or loss of an eye, as these do not fall under the CMCHA 2007 yet they are life-

changing episodes. By not criminally punishing serious injuries, the law fails to 

supply ethical conduct that informs the overall outcomes for sound health and 

safety in the workplace, which would minimise the incidence of workplace deaths. 

 
1124 Carson, W “White Collar Crime and The Enforcement of Factory Legislation”(1970) British Journal 
of Criminology, 10:383 cited in Almond, P “An Inspector’s Eye View: The Prospective Enforcement of 
Work Related Fatality Cases(2006) British Journal of Criminology 893; 896-897 
1125 Almond, P “An Inspector’s Eye View: the Prospective Enforcement of Work Related Fatality 
Cases(2006) British Journal of Criminology 893; 896-897 [this is exactly the same as the previous 
footnote] 
1126 Prosecuting Individuals at http://www.hse.gov.uk/foi/internalops/fod/oc/100-199/130-
8.htm#pp2 retrieved on 12/06/2012 

http://www.hse.gov.uk/foi/internalops/fod/oc/100-199/130-8.htm#pp2
http://www.hse.gov.uk/foi/internalops/fod/oc/100-199/130-8.htm#pp2
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From the statistics in table two in chapter three, it can be argued that the 

punishment of serious injuries under criminal law would have a positive correlation 

with the level of fatalities. The basis for this speculation is that, once serious 

injuries are punished, this would prompt employers to take workplace safety much 

more seriously. 

The Health and Safety Commission acknowledged the possibility of conflict 

between its overall aim of helping to prevent harm and the functions of HSE in the 

new offence of corporate manslaughter1127. Haines et al1128 note that goal conflict 

can occur when there are tensions between different outcomes that are pursued 

by the regulatory system, which manifests in the fact that the HSE’s enforcement 

policy is through compliance and training and views prosecution as a last resort, 

whereas the new offence has a prosecution as the only option as it is a criminal 

offence. This intractable tension prompts a conclusion that inconsistencies 

between competing regulatory ideologies can result in non-compliance with the 

law and damage the perceived legitimacy of the regulators involved1129. This view 

might offer justification for some reforms to the existing safety at work 

enforcement strategy.  

 
1127 Home Office “Corporate manslaughter; A Summary of Responses to the Home Office’s 
Consultation in 2000 at www.homeoffice.gov.uk/docs4/cs_corp_mans.pdf retrieved 6/06/2012 
1128 Haines, F & Gurney, D “The Shadows of the Law, Approaches to Regulation and the Problems of 
Regulatory Conflict”(2003) Law and Policy,25: 353 at page 396 cited in Almond, P “An Inspector’s Eye 
View: the Prospective Enforcement of Work Related Fatality cases(2006) British Journal of 
Criminology 893; 896-897 . The HSE philosophy of regulation is based on notions of cooperation and 
consent. The Robens Report envisaged effective health and safety management as stemming from 
the efforts of everyone involved in the work place (Robens Report, 1972: paragraph 44) 
1129 Almond, P “An Inspector’s Eye View: the Prospective Enforcement of Work Related Fatality 
cases(2006) British Journal of Criminology 893; 896-897 

http://www.homeoffice.gov.uk/docs4/cs_corp_mans.pdf
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8.6.3. Recommendations on safety at work enforcement  

The HSE and Police have a different policy focus as discussed above. The HSE has 

powers to investigate health and safety offences under the HASAWA, 1974 section 

20 although they do not view a workplace disaster as a “criminal offence”. The 

HSE inspectors have experience in investigating workplace disasters and the Police 

only involve themselves when someone is killed, prompting the perception that 

their experience in investigating health and safety issues is decidedly limited1130. 

Since corporate manslaughter is the remit of the Police, they need to have some of 

the legislative tools used by the HSE as well as relevant training in health and 

safety enforcement. For effective enforcement, it is therefore submitted that the 

prosecuting role for health and safety including corporate manslaughter should be 

under a single authority with combined skills and powers of the HSE inspectorate 

and the Police. Such authority could be designated Health and Safety Investigator 

under the Health and Safety Commission that will have a modified vision on health 

and safety at work.  Such a concept is borrowed from New South Wales of Australia 

as discussed below. 

A crucial point for more prosecutions for corporate manslaughter is to ensure that 

the enforcement agency officials have authority to launch prosecutions1131 without 

recourse to the DPP for consent1132. The New South Wales Occupational Health and 

Safety Act, 1983 eliminates layers of health and safety enforcement by legislating 

for an Investigator appointed under New South Wales WorkCover Authority to 

 
1130 ibid 
1131 Braithwaite, J “To Punish or To Persuade: Enforcement of Coal Mine Safety”(Albany: State 
University of New York Press 1985) at page 152  
1132 CMCHA, 2007 at section 17(i), the DPP has to consent for a prosecution for corporate 
manslaughter to proceed. This is also the general rule in most jurisdictions in Australia except in New 
South Wales 
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initiate prosecution proceedings without reference to the DPP.  This is unique in 

that there is a prosecution unit within the New South Wales WorkCover Authority 

with the sole responsibility of prosecuting health and safety breaches including 

workplace deaths. More prosecutions have therefore been realised in NSW than in 

other jurisdictions that have a fragmented approach to investigations as illustrated 

by the following figure: 

 

Note: Proportions are averages from 1990-91 and 1992-93.  

Figure 3: Average prosecutions and convictions of corporations for occupational 
offences by jurisdiction in Australia  
 

Source: Industry Commission, Work Health and Safety: An Inquiry Into Occupational Health and 
Safety, Draft Report, Vol.2, 1995, p.670 cited from Coles, A “Corporate Killers: A “Republican” 
Alternative to Corporate Manslaughter Prosecutions” (1998) Research Unit, Faculty of Law 
Australian National University at http://law.anu.edu.au/criminet/Coles.html retrieved 06/06/2012 

http://law.anu.edu.au/criminet/Coles.html
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The empirical evidence illustrated in the above diagram suggests that the 

prosecutions for serious injuries and corporate manslaughter would likely increase 

with the formation of an independent investigator role for workplace deaths1133. 

Conclusion  

The chapter identified two variables that can be used for fault attribution for 

health and safety breaches including corporate manslaughter as the basis for 

prosecution of a culpable senior manager. The Harm Standards Analysis carried out 

concludes that poor health and safety decisions and/or reckless supervision of 

safety issues are capable of being an abstract endangerment and can therefore be 

subject to criminalisation. 

Based on the conclusions reached on the type of offence and the offender, the 

chapter supports prison terms for senior managers for corporate manslaughter 

under the CMCHA, 2007. Fiscal implications of the custodial sentence disposals 

have also been discussed and concluded that those are short term, given the type 

of offender.  

The chapter also focussed on issues relating to the JCE mode of liability to 

corporate manslaughter contexts and devised a collective responsibility 

distribution model that would help identify individual senior managers for wrong 

doing to assist in the prosecution process. The common law of negligence doctrines 

of “res ipsa loquitur” and the “captain of the ship” have been offered as 

 
1133 Coles, A “Corporate Killers: A ‘Republican’ Alternative to Corporate Manslaughter Prosecutions” 
(2008) Research Unit, Faculty of Law; Australian National University. 
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mechanisms for establishing liability to the CEO as s/he is responsible for overall 

safety outcomes of the company.   

Two variables have been identified as a basis for fault attribution to individual 

senior managers; these are participation in a wrongful decision that compromises 

corporate safety and/or the reckless supervision of safety issues. In both instances, 

the JCE mode of liability based on the ‘knowledge standard’ is deemed applicable, 

with the culpable senior manager having to prove dissociation with the immoral or 

poor safety decision or reckless supervision of employees’ safety issues. By making 

corporate manslaughter a strict liability offence for senior managers that would 

reverse the burden of proof, offering an opportunity for senior managers to prove 

beyond reasonable doubt the grounds for innocence as discussed in chapter seven 

and this chapter.  

The other option discussed to evidence dissociation with a wrongful decision or 

poor safety practice is whistle blowing through the internal structures or by 

reporting to the Regulator. The protection of whistle blowers has been central to 

the discussion and more has to be done to make the PIDA, 1998 amenable to the 

existing challenges being faced by whistle blowers. 

The uncomfortable relationship between the Police and the HSE when it comes to 

workplace death investigations has also been analysed. The thesis contends that 

the incompatible enforcement goals are more likely to yield low levels of 

prosecutions, prompting a basis for reforms that will see the creation of a single 

Agency with responsibility for education and training, and with powers to initiate 
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prosecutions for serious injuries and workplace deaths without reference to the 

DPP for consent. 

The following section summarises the key findings, conclusions and 

recommendations of the thesis. 
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FINDINGS, CONCLUSIONS AND RECOMMENDATIONS 

Findings and Conclusions  

Pre the CMCHA, 2007, the legal response to corporate manslaughter was through 

the common law identification doctrine, which made it difficult or impossible to 

successfully prosecute medium and large sized companies as well as responsible 

individuals in those companies. Under common law, the prosecution had to first 

prove that a senior manager connived or abetted the offence, and the guilt of that 

senior individual would then be attributed to the company for corporate fault. 

Since senior managers are removed from the actual activities that result in 

corporate manslaughter, or do not instruct employees to commit offences, it was 

difficult to apply the aiding, conniving or abetting principles of criminal liability 

and the prosecution collapsed on that basis. However, the identification doctrine 

could be successfully applied to small companies as the owner-manager would 

easily be identified with the day to day running of the company unlike in a 

complex organisation with numerous managers. Prosecution for corporate wrong 

doing became selective on that basis, which was not only a wrong way of punishing 

corporate wrong doing but was also against the rule of law principle of equality 

before the law. The failed prosecutions of medium and large sized companies 

including responsible individuals after lives were lost due to gross negligence 

inspired the law reforms that resulted in the promulgation of the CMCHA, 2007.  

The offence contained in the CMCHA, 2007 was therefore to deliver on two key 

aims: firstly to have more prosecutions of companies and responsible individuals 

and, secondly to deliver justice to families of the victims. The CMCHA, 2007 now 
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makes companies liable and they have to pay unlimited fines upon conviction, but 

has explicit exclusion of secondary liability for senior managers and this is 

perceived as a limitation of the offence. 

The thesis established that before the new offence, companies could still be 

successfully prosecuted and pay unlimited fines for breach of employer’s safety 

duties under the HASAWA, 1974. It is on this basis that the new law is seen as 

nothing new by not targeting the senior managers who are also central to the 

commission and definition of the offence contained in the CMCHA, 2007. It has 

further been established that the likely sanctions under the HASAWA, 1974 section 

37(1) for a culpable senior manager are not only disproportionate but also 

problematic since it is difficult to prove liability as discussed above. Since senior 

managers will continue to be prosecuted for the common law gross negligence 

manslaughter, prosecutions of responsible senior managers will remain unlikely. 

This would result in the law being selective as owner-managers of small companies 

and professionals like doctors and individuals outside companies are prosecuted 

and convicted for the same offence. 

The main theme running through the thesis is therefore underpinned by equity and 

fairness based on the role of senior managers in corporate ethical compliance. The 

significant properties of the thesis that satisfy the aims of the investigation are the 

devised prosecution and identification models in response to the limitations of the 

CMCHA, 2007 as discussed in chapters seven and eight.  

The investigation was desk-based for the reason that the consultation documents 

and evidence gathered during the 10 years of the consultation on the corporate 



364 

 

manslaughter legislation are deemed adequate and comprehensive for the aims of 

the investigation. Thus, since the aim was to investigate if a model for holding 

senior managers and the company jointly liable for corporate offences was 

justifiable, a methodology that involved a doctrinal analysis of legal theory and a 

multidisciplinary approach was therefore preferred. In reviewing domestic and 

international statutes, a purposive doctrine of interpretation was adopted so that 

arguments could at least be sustained in light of what the legislature in principle 

intended. As the study also engaged different theories and laws, the mediation of 

such a method of interpretation assisted in clarifying the facts and the framework 

of the arguments. 

The research noted that the religious meta-ethics that underpin the Biblical quote 

“thou shall not kill”1134 informed the basis for the sanctity of life argument which 

views life as consecrated to God1135. That argument influenced the elements for 

the homicide law reforms in England and Wales. Kant also believed that human 

beings ought to be treated with dignity not as means to an end1136. The thesis 

concluded that Kant would implore corporate safety before profit, which is a key 

challenge under unrestrained capitalism as discussed in chapter three.  The thesis 

established that the modern-day Human Rights Act, 1998 Art. 2, which in part 

implements the Kantian doctrine, also states that “Everyone’s right to life shall be 

protected by law… no one should be deprived of their life intentionally…” The 

statute does not confer preferential treatment to corporations or senior managers 

 
1134 The Holy Bible KGV : Exodus 20 v 13 
1135 Law Commission for  England and Wales: A New Homicide Act for England and Wales: A 
Consultation Paper No. 177 at page 30 paragraph  2.20 
1136 Ethical Debate on Euthanasia available at 
www.bbc.co.uk/ethics/euthanasia/against/against_1shtml viewed on  16/09/2011 

http://www.bbc.co.uk/ethics/euthanasia/against/against_1shtml
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when life is lost due to gross negligence or immoral safety decisions. The author 

therefore feels compelled to content that the criminal law on corporate 

manslaughter for culpable individuals ought to be guided accordingly. 

The investigation also established that senior managers determine corporate safety 

behaviour as they ‘breathe life’ into corporate entities through their planning and 

organising roles. The thesis concluded that a partnership between shareholders 

and the senior managers indeed and in fact exists as commercial interests are 

impossible to realise without the critical combination of capital from shareholders 

and the professional expertise from the senior managers. The two partners are, 

however, awarded in form of dividends and salaries and bonuses respectively. 

What the investigation also established is that the senior managers’ bonuses are 

based on corporate performance and these targets-based bonuses act as an 

‘ethical pollution’ as managers are motivated to bend and break the rules in order 

to achieve the qualifying targets. The ‘corporate profitability before safety mind 

set’ that is embraced by senior managers leads to cutting of maintenance budgets 

that have a knock-on effect on safety, resulting in the creation of accidents 

waiting to happen. The investigation submits that only robust sanctions against 

culpable senior managers would dissuade immoral safety decisions within the 

company. 

The investigation also established that the fault attribution model for corporate 

manslaughter has been in a state of flux; as the common law identification 

doctrine had its own challenges and was abandoned, the aggregation principle that 

sought to combine fault of several managers for attribution to corporate fault was 

also deployed and rejected in P & O Ferries (Dover) Ltd after 192 people tragically 
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lost their lives. That state of flux of the fault attribution model is again 

reintroduced by the “senior management failure test” requirement as the lynch 

pin for corporate fault in the new offence. The senior management test seemingly 

represents a remodelled aggregation principle since failure of several managers 

through “the ways and manner” in which the activities of a corporation are 

“organised or managed” has to be established as one of the structural elements of 

the offence. The circularity of the senior management attribution models becomes 

instructive for an alternative and robust model for criminalisation as offered by 

this thesis. 

The research established that some jurisdictions have various types of liability for 

senior managers for corporate manslaughter. The English legislation can learn 

some lessons from Australia’s State of New South Wales which has liability for 

senior managers based on their position not on whether they played a role in the 

offence. That model is based on the knowledge test, and if the senior manager did 

not know that an offence was being committed, the question would be whether 

s/he ought to have known, based on their position and role within the company. 

That mode of liability sits well with the ‘knowledge test’ under the JCE mode of 

liability that employs the knowledge standard and foreseeability as basis for 

liability. 

As discussed in chapter seven, the knowledge standard under the JCE mode of 

liability is broader in scope than the aiding and abetting offence under the 

HASAWA, 1974 which continues to pose challenges for successful prosecutions. The 

JCE mode of liability also applies to those responsible for masterminding offences 

which would include the planning and organising roles of senior managers. The 
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thesis compared and adduced similarities between the military and corporate 

structures based on the command and decision-making processes. The ability of 

the JCE mode of liability to criminalise remote harms by those not directly linked 

to the activities that cause the offence would clearly resolve the problems of 

making senior managers liable for aiding and abetting workplace safety offences.    

Because of the inadequate sanctions under HASAWA, 1974 for culpable senior 

managers, the thesis advocates for prison terms for senior managers based on the 

seriousness of the offence and also on how the same offence is sanctioned within 

other professional settings and outside companies. The thesis further contends 

that the fiscal implications for the custodial sentences for convicted individuals 

would be short term, given that senior managers would not want to be in prison for 

even a short time. Custodial sentencing would therefore inform general and 

specific deterrence and minimise future fatalities in the workplace. 

The study also established in chapter three that senior managers are rarely placed 

under criminal litigation for corporate wrong doing as the company pays the fines 

under vicarious principles, thereby promoting unethical risk-taking by those senior 

managers. There is therefore a genuine speculation that this will be trend in the 

absence of an alternative legal response to workplace deaths. 

Part of the failure to prosecute culpable senior managers in the recent case of Lion 

Steel Ltd discussed in chapter four attracted public disquiet as this outcome is not 

likely to lead to reform in companies that would break the safety law for as long as 

it is profitable to do so. That outcome remains contrary to the government’s 

decision to reform the law of corporate manslaughter which was driven by public 
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and media perception of injustices following the Crown’s failure to achieve 

convictions for deaths related to gross corporate failures. While the perceived 

injustices primarily affect the relatives of the deceased, the legal system’s 

inability to prosecute responsible individuals for causing the death of a person is 

contrary to public interest generally, representing  as it does a moral failing of 

highest magnitude. The thesis contends that the state of affairs will continue in 

the absence of a legal scheme that would dissuade immoral safety decision making 

and reckless supervision of safety by senior managers. 

The investigation also noted that during the debates on the corporate 

manslaughter bill, the legislature advanced some of the following reasons in 

support of explicit exclusion of secondary liability for senior managers: 

• “if senior managers were to be made liable for corporate manslaughter 
under criminal law, only a few people would take senior jobs in an industry 
which would adversely affect the economy, 

• for one to be a secondary party to an offence, one has to be separate from 
the principal. The relationship between senior managers and the company 
was found to be complex, 

• the offence was for corporations and not individuals as individuals were 
adequately sanctioned under health and safety legislation, and that 

• the offence was created to close gaps in law not to come up with a new 
wider offence”. 

The above reasons are challenged as they have no firm basis; contrast how medical 

doctors are sanctioned under criminal law for gross negligence manslaughter but 

many people still aspire to be doctors. The investigation further revealed that 

other jurisdictions like the State of New South Wales of Australia has secondary 

criminal liability for senior managers based on their status. The second reason by 

the legislature was an admission that an alternative prosecution scheme was 

needed and this was not available at the time; companies could still be sanctioned 
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under health and safety legislation and pay unlimited fines1137 before the new 

offence was promulgated and the new offence would have been more robust if it 

also targeted senior managers who determine corporate safety culture.       

The investigation also established that there is a goal conflict in the roles of the 

HSE and the Police during a corporate manslaughter prosecution. That is based on 

the fact that the HSE’s health and safety enforcement philosophy is underpinned 

by education, training and compliance and prosecution is a last resort, whereas the 

Police’s enforcement strategy sees prosecution as the only option. The Police have 

the sole role for corporate manslaughter prosecution and some argue that they 

lack the skills for investigating workplace health and safety breaches let alone 

corporate manslaughter. During court proceedings, the HSE inspectors are better 

placed to supply information required by the jury under section 8 of the CMCHA, 

2007 on whether the breach was gross to constitute an offence.  This goal conflict 

needs to be resolved for smooth and efficient safety enforcement outcomes.  

Recommendations  

Based on the findings, a punishment strategy that compels senior managers to 

challenge immoral decisions and not to take a hands-off approach to supervision of 

health and safety at work is clearly needed. 

The offered prosecution model which targets culpable senior managers for 

corporate manslaughter fits within the “subjective theory” of criminal law, which 

is the legal philosophy that guides the mainstream criminal law and is used by the 

 
1137 Transco was fined £15,000,000 after four people died from a gas explosion in 2005. The 
Railways were also fined £250,000 after the Clapham Junction disaster which killed 35 and injured 
many. Balfour Beatty was fined £10,000,000 and Rail Track £3,000,000.  These prosecutions were for 
breach of the Health and Safety Legislation 
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Law Commission for England and Wales. This theory rests on the principle that 

moral guilt and hence criminal liability should only be imposed on people who can 

be said to have chosen to behave in a certain way or cause certain consequences. 

As discussed throughout the thesis, senior managers determine corporate safety 

behaviour and that guidance control power enables them to choose whether the 

company should comply with ethical guidelines or not. Three principles are 

inherent in the subjective theory: the mens rea principle-; the belief principle,  as 

the defendant has to prove that he had a reasonable belief that, for example, 

what he did would not harm employees; and the correspondence principle which 

refers to the guilt act or actus reus. The roots of subjectivism lie in the liberal 

philosophy that regards individuals as autonomous beings, capable of choice and 

each deserving of individual respect. Given the guidance control power invested in 

senior managers and their clear role in determining corporate safety behaviour, 

this theory is therefore a sound framework for secondary criminal liability for 

senior managers. 

Pursuant to the partnership thesis discussed above, a suitable model had to be 

devised to enable prosecution of culpable senior managers alongside their 

defendant companies. After an analysis of similarities between the company and a 

military establishment, the thesis identified and offered the JCE mode of liability 

as a suitable and sufficient model for fault attribution to senior managers for 

corporate manslaughter. The JCE mode of liability is broader in scope than the 

aiding and abetting principles which require proof of substantial effort in an 

offence. This is contrary to the JCE mode of liability which only requires 

knowledge or foresight of consequences to establish fault. Because of its broader 
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scope, it also captures the daily outcomes of a senior manager’s role of planning 

and organising, which are removed from the actual activities that cause harm and 

therefore pose challenges for finding criminal liability under the aiding or abetting 

principles. The activities that are deemed as remote like planning and organising 

are also subject to criminalisation under the JCE mode of liability principle of 

“auctor intellectualis”, which renders those who mastermind crimes against 

humanity liable. Strict liability for senior managers would be based on the 

‘knowledge standard’ and foreseeability of harm. These principles are also used in 

the jurisdiction of Australian State of New South Wales, as discussed in chapters 

seven and eight.  

The ‘knowledge standard’ under the JCE mode of liability would require the 

manager to know - or ought to have known - that the decision or reckless 

supervision of health and safety would lead to death or serious injury. That strict 

liability reverses the burden of proof through a due diligence defence discussed in 

chapter eight. 

The following offence structure that captures individual liability has been offered: 

a) ‘Any individual who holds position of senior manager, according to how that 
position is defined within the company, shall be jointly liable for a criminal 
offence of corporate manslaughter by virtue of holding that position, and 
therefore, 

b) ‘Where a company contravenes this Act, a senior manager of the company 
shall be deemed to have breached the same provision unless s/he satisfies 
the court that either; 

i). S/he was not in a position to influence the conduct of the company      
in relation to the contravention of the position, or 
ii) S/he, being in such a position, used all due diligence to prevent the 
contravention by the company’. 

Paragraph (ii) is adapted from the New South Wales Occupational Health Safety 

Act, 1983 (NSW) section 50(1) (e & f), which resonates with the JCE liability 1 & 
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111. The above escape clauses adapted from the NSW Occupational Health Statute 

are comparable to a defence considered for the JCE mode of liability which holds 

that one has to prove that s/he perpetrated the offence, failure of which would 

result in him/her being killed. In relation to a senior manager’s responsibility for 

management failure, the jury would be obliged to consider whether1138: 

a) The current jury factors in the CMCHA, 2007 under section 8 incorporate the 
above clauses that were elaborated in Howe & Sons Engineers (Ltd) [1999] 2 
Cr App R (S) 37. The thesis contends that although the company could still 
be prosecuted, the senior manager of the company would know or ought to 
have known that the organisation was failing to comply with any relevant 
health and safety legislation or guidelines. This clause would enable 
prosecution of senior managers under the JCE 1 mode of liability as 
discussed above, 

b) The senior manager of the company knew or ought to have been aware of 
the risk of death or serious harm caused by the failure to comply. This 
clause, if proved would enable prosecution under the JCE 111 mode of 
liability, 

c) The senior manager sought to cause the company to profit from failure to 
comply with health and safety legislation (this clause if proved would 
enable prosecution under the JCE 1 and 111 modes of liability). 

The above jury factors that relate to collective management failure at senior level 

must be traceable to culpable individuals. 

Under this offence structure, a senior manager has automatic secondary liability if 

the defences are not successfully argued. Such an offence structure would make 

senior managers individually liable and would be supported by a model that would 

make it easy to identify culpability as discussed in chapter eight. 

Some of the possible defences by culpable senior managers discussed in chapter 

eight are that liability against senior managers would be based on the position 

 
1138 These jury factors are similar to the ones established in the case of Howe & Sons Engineers 
(Ltd)[1999] 2 Cr App R (S) 37 for companies but were modelled as above for culpable senior 
managers in the Corporate Manslaughter and Corporate Homicide Bill, 2006 at clause 3 but that 
clause was excluded in the CMCHA, 2007.  
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occupied, which might violate the fundamental criminal law principle of “no 

culpability without personal fault” as their individual actions are remote from 

harm and that the liability might also exceed the scope of moral culpability. 

However, poor or immoral decisions on health and safety will be identified with 

personal fault based on the legal requirement for senior managers to carry out 

sufficient and suitable risk assessments for their undertakings. The ‘auctor 

intellectualis’, a principle used in the JCE mode of liability to prosecute those not 

directly involved in the commission of an offence but are responsible for 

masterminding, is capable of criminalising the planning and organising roles in 

corporate safety in the event of harm. The thesis established that guidance control 

power of senior managers does not only make them responsible for actions but also 

for the consequences. 

The investigation revealed that most Australian jurisdictions have introduced 

health and safety duties which impose criminal sanctions against senior managers 

and company officers personally, and it is immaterial if the senior manager is not 

involved in the day to day running of the business as the occupational health and 

safety duty attaches to the company and not to the director’s sphere of influence. 

The investigation further established that the ‘law of diminished control’, where 

those at the top lose control of what happens in an organisation, is a prominent 

feature in big, complex entities.  Senior managers can, in defence, argue that they 

develop policies to ensure the overall aims of the company are achieved through 

lawful means and had no knowledge that the employees were carrying out illegal 

activities. Case law established that management must ensure those policies are 

not only formulated but also followed in the workplace. The research noted that 
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the American ‘responsible officer doctrine’ also holds the officer criminally liable 

for failing to carry out the responsibilities that go with the position occupied, and 

mens rea for the offence would be neglect of duties for  the respective job role. 

A senior manager can also argue that when the maintenance budget was cut, the 

objective was to reduce operating costs, not to cause disasters. It would be 

virtually certain to a reasonable senior manager that the reduction of the 

maintenance budget would lead to a lapse in safety systems and ultimately 

accidents. In criminal law, an intention to commit an offence is found if the result 

is a virtually certain consequence of that act. 

The management fear of abuse in applying the JCE mode of liability is mitigated 

because the trials are predicated on full respect for the rights of the accused such 

as; to be presumed innocent until proven guilty, the right to a fair trial, and other 

collateral rights that relate to criminal litigation under the European Convention 

Rights and Fundamental Freedoms 1950 and the Human Rights Act, 1998. To 

further dispel the fear for wrongful prosecution, chapter eight established how a 

culpable senior manager would be identified for prosecution based on their role in 

the poor and immoral safety decision or reckless supervision. 

For evidence on participation in an immoral or poor safety decision, a record of 

minutes that indicate who attended that meeting, the decision that was reached, 

and who voted for or against and those who abstained together with their reasons 

for the voting style would be made available. This would form the basis for fault 

attribution for prosecution. As for reckless supervision of health and safety, the 

senior manager has to evidence real-time risk assessments, communication with 
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staff and discussion at senior management meetings of the identified health and 

safety concerns. The senior manager’s defence will be based on proof of 

dissociation with poor or immoral safety decisions or by whistle blowing in line 

with the regulations of the company or to the Regulator in instances where the 

internal structures are not effective. 

The investigation also affirmed that CEOs have immense corporate responsibilities 

that are not adequately matched with criminal liability when an employee is killed 

due to corporate wrong doing. The thesis further established that CEOs manage to 

push down liability for corporate wrong doing to those below them and they would 

rarely face any litigation. In response to this tradition, the thesis submits for the 

‘captain of the ship’ liability for the CEO based on their overall responsibility for 

the corporate activities. This role-based liability for the CEO supported by the 

thesis will ensure that the massive responsibilities of the CEO are also matched 

with proportionate liability for corporate wrong doing. 

Lastly, in order to resolve the goal conflict between the Police and the HSE when it 

comes to safety enforcement, the thesis supports the need for a single agency that 

would be responsible for safety enforcement and prosecutions without reference 

to the DPP. That single agency would have the existing powers and skills of both 

the Police and the HSE. 

The models recommended by this thesis and their application to the English law 

are a novel contribution to legal discourse in the area of corporate manslaughter.  
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