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Abstract 

Key words: well-being, communities, energy, sustainability, carbon emissions, fuel poverty, 

climate change, law, Local Agenda 21, Local Government Act 2000, powers, duties. 

 

The thesis focuses on Local Government duties and powers for enabling energy and 

sustainability projects in England and Wales. It establishes a theoretical understanding for well-

being in international law, European law and a pragmatic approach on how legal and policy 

instruments should be interpreted when assessing obligations for energy and sustainability. It 

then illustrates how various objectives are currently delivered across Europe. This leads to a 

theoretical and legal context for council members and officers working in local government with 

both mandatory duties and permitted powers available to advance the carbon emissions and 

fuel poverty agenda in their communities. The thesis evaluates the implications of ultra vires and 

judicial review on local authority behaviour in hand with the Local Government Act 1999 (Best 

Value) and suggests the combination has restricted positive action by the majority of local 

authorities in areas crucial to the well-being of many vulnerable residents. Compounding this, 

the subsequent Local Government Act 2000 (Powers of Well-Being) is currently underused due 

to a lack of legal certainty about their interpretation or realisation of their potential to address 

substantive community issues. To help counter the issue the thesis provides a theoretical 

context and working definition for energy and sustainability in local government which aligns 

Aristotelian thought and the principles of sustainable development. Then a practical example 

illustrates how energy and sustainability projects could be used to achieve wider community 

well-being. The thesis concludes by offering local government is under an implied duty to 

promote well-being and it should not defer actions on the grounds of the absence of a 

mandatory duty in the area. It must look to its history in public health reform in order to 

recognise the substantive issues of the day involving energy and poverty. It must become more 

outward looking, exploratory and adventurous in scope and find the political will to address the 

issues and the moral courage to direct resources to long term solutions. 
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Preface 

 

The aim of this thesis is to promote understanding of how local government can play a more 

active role to promote well-being through energy related projects. In this, a key objective was to 

provide a just argument for local authorities to do more to alleviate the distress brought about 

by fuel poverty. In hand with that, I sought to understand the statutory responsibilities and 

powers around climate change and carbon reduction.  And, based on experiences in the private 

and public sector, I felt these social and environmental issues could be addressed within a model 

of long term economic growth and security.   

 

I am extremely grateful for the support received from many colleagues along the way.  Their 

input and perception was invaluable in shaping the argument that when mobilised, local 

authorities can do more than they currently realise for social justice, the environment and 

economic growth in their communities. Key to this belief was the political leadership at Watford 

Borough Council from 2002 onwards. Underpinning that was the support of Alan Gough, Simone 

Smith and many other colleagues across the organisation, whose early input still provides me 

with confidence of the value of this argument. Acknowledgement must also go to colleagues at 

the City of Westminster. In particular, I thank David Wickersham for his advice and note he has 

perhaps, done more than he will ever realise for the promotion of well-being.   

 

In the wider picture I would like to acknowledge the Management Board of Watford and Three 

Rivers Energy Agency who were able to offer a research grant towards costs in 2005. This thesis 

also aims to provide support to the colleagues at other Councils across the UK. It is they, who 

through various energy forums and seminars continually re-affirm my belief that we have the 

capability to make a difference. One of which had a motto, which I shamelessly borrow from 

time to time: “I can defend action, I cannot defend inaction”. Finally, I gratefully acknowledge 

the support of the supervisory team and Professor Patricia Park. It is her I thank for inspiring my 

approach in 1993 to use the law for environmental protection and her continued support and 

guidance through my meanderings to arrive at a point where I can safely deliver this thesis. 
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Terms of Reference 

 

The thesis is predominately a legal review, which sets out to investigate the use of law to reduce 

carbon emissions, fuel poverty and promote well-being. It will investigate various forms of law 

and concentrate in particular on the corporate role of UK local government to promote well-

being. The following section sets out the terms of reference for key terms used throughout the 

thesis: 

 

Sustainable Development is the name given to guiding philosophy for sustainable achievements,  

 

Sustainable Achievement is an accomplishment recognised as having successfully reconciled the 

social, environmental and economic agenda of sustainable development, 

 

 “Happiness” as the outcome of the sustainable achievement, 

 

Promotion of Well-being is a sustainable activity, a virtuous pursuit undertaken by organisations 

in pursuance of achieving happiness,  

 

Personal Well-being is a personal state of self actualisation, a state of long term happiness, 

brought about when the balance of essential needs are met and the individual functions with 

virtue, purpose and appropriate freedom, 

 

Community Well-being is a state of group actualisation, a state of long term happiness, brought 

about by sustainable achievements from well-being activities. 
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Introduction 

 

In 2002, the researcher was working in local government specialising in corporate energy 

management and finding ways to reduce carbon emissions and council expenditure on utility 

costs. Shortly after a restructure, the researcher was also required to conduct housing energy 

activities for the public and private sector. This brought a greater awareness of fuel poverty and 

resultant social and public health issues. As the total picture on the responsibilities of local 

government in this area became apparent, it was evident more effective work could be done 

across the spectrum of social, economic and environmental objectives to improve the quality of 

life for residents and reduce operational costs. The merging of the work duties rekindled an 

interest in sustainable development and led to contemplation of how a successful energy project 

could deliver a number of sustainability goals.  

 

However, organisational priorities appeared predicated to meeting the requirements of the Local 

Government Act 1999, with much of the intellectual energy and resources contained within the 

organisation devoted to how the organisation looked to the outside world through the auspices 

of the best value performance regime. Discussions with other colleagues in other local 

authorities through various regular forums gave rise to similar stories. This led to a sense of 

personal frustration: why was the organisation dedicating so much time to counting things, 

when it could confidently speculate a contingent of residents would suffer from exacerbated ill 

health or die from the effects of the cold: why were more people going to suffer this year from 

being unable to heat their homes or afford to buy and heat nutritious meals, when 

straightforward and cost effective insulation measures would mean they spent less to keep 

warm and reduce their impact on the environment?  

 

The questions were almost entirely rhetorical as it was clear the administration was focussed in 

one direction. It had recently changed political leadership and had prioritised to improve its 

performance and avoid intervention from central government. They were not alone; this had 

appeared to lead many local authorities into a period of deep rumination over, amongst other 

things, the meaning of Audit Commission guidance, while outside of Town Halls across the UK 

some residents were asking themselves meaning of life questions.  

 

Evolution of further performance management indicators led to a long period of introspection in 

local government, with enormous amounts of money and staff resource used to establish how 
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authorities were performing in pursuance of their statutory and reportable duties. Only in 2011 

during a period of austerity and efficiency, has central government relinquished some of those 

many reporting demands. Yet it may be some time before local government relinquishes the 

mental bonds of a culture of measurement.  

 

While that might seem a highly personalised perception to open an academic thesis, it is 

intended to illustrate some of the frustrations that prompted the investigation. It was those 

frustrations which led to a politically backed project and supported by the Local Government Act 

2000 powers of well-being which in turn, led to a deeper analysis of what well-being is in the 

context of energy and sustainability. To pursue energy and sustainability projects the researcher 

needed to understand how the Act of 2000, which had so effectively supported the project, 

could be consistently interpreted further afield and to encourage colleagues in other authorities 

in trying to turn the organisational focus outwards to the well-being of the community through 

the medium of sustainable energy. To do this a theoretical context and a supporting definition 

was required and, as such became key objectives of the research.  

 

In order to begin the process of achieving the research objectives Chapter I will provide an 

introduction to the use of the term “well-being” and its scope. The understanding of the term is 

traced in the development of western philosophy: perspectives on well-being and happiness 

from Ancient Greece are analysed and used to help provide a meaning and the first stage of the 

context for well-being and contemporary local government. The context is developed as Chapter 

I moves on to consider means of control to the pursuit of happiness and setting out the notion of 

the relationship of people and government and law as a social contract. Philosophers such as 

Hobbes, Rousseau and Rawls are introduced and their views are developed in the subsequent 

chapters. The interaction of the economy is introduced with an overview of the free-market 

economy and utilitarian values. This is contrasted with the theory of dialectic materialism and 

the command economies, and a synthesis is suggested in the form of global capitalism and the 

principles of sustainable development. It is argued at this stage that the balancing of 

environmental, economic and social developments, the principles of sustainable development 

today, exhibit distinct similarities to the virtuous pursuit of well-being activities suggested by 

Aristotle.  

 

This is central to the thesis, because Aristotle’s theory of arriving at the mean between extremes 

is the key to happiness, and is also the key principle of making business, government and 
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communities sustainable. If this principle can be successfully employed by local government, it 

could be a key method for achieving happiness in the community. To focus the context further 

the concept of Corporate Social Responsibility is examined. In this, the principles of the "triple 

bottom line" are related to the principles of sustainable development, carbon reduction 

activities and environmental economics. The chapter then concludes with an analysis of the term 

well-being and sets out terms of reference for the thesis, so that the term can be more widely 

used with less confusion.  

 

Chapter II provides a context for energy and well-being at the international level and framework 

for international law in the area and, an analysis of what it aims to achieve. This establishes the 

legal context and framework under which sustainable development has evolved since 1987. 

Because international law establishes duties upon nations to implement laws at state level the 

chapter introduces Treaties, Articles and Conventions and, in particular, the responsibilities 

imposed by Local Agenda 21. These are considered for their impact in affecting the behaviour at 

state level of the local community to promote well-being and sustainable development through 

the Local Government Act 2000. Complimentary and relevant legislation in the area of 

sustainable development will be analysed and evaluated. The key areas of law that are 

considered include:  

 

• United Nations Conference on Environment and Development 1992  
 
• Local Agenda 21, 1992  
 
• United Nations Framework Convention on Climate Change 1992  

 
• The Kyoto Protocol 
 
• International Law on Sustainable Development  

 

Following this, the practical role of the United Nations is examined using the Aristotelian 

reasoning of well-being as the midpoint between extremes, to consider what the international 

community is seeking to achieve and also avoid. These findings are then explored through the 

Rawls view of “justice as fairness”, and the chapter considers just how consistent the ambitions 

of international legislation are with Aristotelian and Rawls’ perspectives in relation to the 

promotion of well-being and happiness. The purpose of this is to help establish ethical principles 

on “just” behaviour on the part of nations when it comes to controlling emissions and establish a 

moral standpoint for limits on carbon emissions. The purpose of this is to set a context for 
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understanding the principles of inter generational and intra generational justice using the 

concept of “common but differentiated responsibility” when interpreting the law around carbon 

reductions and happiness. This is required primarily because international law is the basis of 

wider legislation, and the actions of nations at different stages of development should be taken 

into account when comparing and preparing the sustainable development law and programmes.  

 

Chapter III will provide the reader with the basis of European energy law and the purpose of the 

European Union (EU) as a means of control of energy and resources to promote well-being as 

security. It investigates the legal foundation and framework of the European Union and its 

competence and programmes for promoting well-being in the context of managing climate 

change. It considers the economic imperatives of Treaties of the European Community, the key 

principles and subsequent amendments and Articles, which provide for the promotion of well-

being and climate change objectives. A discussion is provided to consider how the ethos of 

agreement for trade and peace might place a limitation on promoting the environmental and 

social objectives. This study also considers how the EU has used “SAVE II” funding and 

partnership working to enable the establishment of Energy Agencies to promote economic, 

social and environmental objectives. The energy agencies were set up primarily to promote 

energy efficiency measures to reduce carbon emissions in residential properties. As a result of 

this activity, they also improved living conditions, increased household disposable income and, 

as such, can be recognised as a practical accomplishment of social economic and environmental 

activities to achieve well-being. The SAVE II case study considers replication and knowledge 

transfer might be helpful to promote more carbon reductions in accession countries and 

developing nation countries. The chapter then critically analyses energy and well-being specific 

laws, directives and policies provided by the EU that are intended to be transposed into state law 

and the procedural mechanism with which this is achieved. Following that a key method used by 

the EU to reduce carbon emissions and improve well-being is examined through a review of the 

uptake of combined heat and power. This explores the rationale and the uptake of this 

technology in Germany and the UK.  

 

Chapter IV will provide a background to the institutional setting and framework of the 

government, its agencies and public law in the UK before moving onto the main focus of the 

thesis, well-being and the duties and powers of local government to reduce carbon emissions. It 

considers local government as a corporate body facing a range of business issues that can be 

responded to using corporate social responsibility and sustainable business principles, rooted in 
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the principles of sustainable development. Examined in depth is the principle that local 

authorities must only conduct activities which are duties prescribed by law to do, or are 

“incidental or conducive” to the discharge of functions, or may be undertaken through the use of 

a “power”. To understand this in greater depth the research analyses the concept of ultra vires 

and judicial review and suggests that coupled with the performance management regime, there 

is an inherent fear of using powers to undertake activities that are not mandated. To redress 

this, the thesis moves to detail the key energy and well-being related Acts and policy instruments 

and their scope for achieving carbon reductions within the geographic boundary. This law review 

is related to two key areas of energy responsibilities that local authorities have to manage: 

emissions from the local authority estate and emissions from within the local authority 

boundary.  

 

A scenario is employed to demonstrate how well-being activities allow authorities remain intra 

vires and what steps might be required to mitigate the possibility of a judicial review. The 

legislation around reducing emissions from the local authority estate and domestic housing is 

considered through the review of a district heat and power programme and at Pimlico in the City 

of Westminster. This defines the supporting legislative instruments and identifies the principle of 

well-being in action and then examines the relevant case law. Where the legislation falls short, 

the powers of well-being and their theoretical elements intended to promote sustainable 

development are analysed and incorporated to help promote the uptake of similar schemes 

elsewhere while reducing the risk of legal challenges to local authorities. In this, the study 

intends to establish a principle of law for district heating and promotion of well-being.  

 

The thesis concludes providing a synthesis of the concepts explored. It considers how the 

international community and Europe might restate energy and sustainability commitments and 

share their project experience to assist developing nations. It suggests a means by which local 

authorities might serve local and global aspirations for sustainable development more 

adequately. 
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The PhD element and how it contributes new knowledge 

 

The areas of study that will identify original contributions are as follows: 

 

1. A theoretical context of “well-being” and a meaningful definition for its use. Intended for use by 

UK Government and the courts in cases that involve the use of well-being powers by local 

authorities applied to energy schemes. This is of key importance to local authorities to using 

well-being powers and to reduce the risk of ultra vires behaviour and challenges to decisions. 

 

2. A legislative review detailing the legal instruments available for energy related activities such as 

carbon reduction programmes or fuel poverty programmes, with a specific focus on district 

heating and combined heat and power. Where the local authority wishes to exceed the 

mandatory requirements it considers the use of well-being powers.  
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Chapter I: A Definition and a Meaning for Well-being 

 

1. Methodology         p. 17 

 

2.  Literature Review        p. 20 

 

3.  Why Seek a Definition?       p. 28 

 

4.  The Local Government Legal Context of Well-being   p. 29 

 

5. Well-being: What is its Meaning and Context?    p. 33 

 

6. The Historical Context: Philosophy and Well-being     p. 35  

  

7. The Context of Control       p. 38 

 

8.  The Context of the Economy      p. 40 

 

8.1 Utilitarianism and the Free Market Capitalist Economy (thesis) 

8.2 Dialectical Materialism and Command & Control Economies (anti-thesis) 

8.3 Sustainable Development in the global free market economy (synthesis) 

 

9.  The Context of Government      p. 49 

 

10. The Context of Corporate Social Responsibility    p. 50 

 

11.  Environmental Economics and Carbon Neutrality   p. 50 

 

12. Taking it all into account      p. 52 
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1. Methodology 

 

The study uses the methods of applied doctrinal research. This is sufficient to analyse the areas 

of law as it operates across the International, European and State Law environments and set out 

the key elements of law in a tiered framework. As such, books, journals and web based resources 

such as Westlaw provided information which created and underpin that legal framework. 

Understanding the golden thread of well-being was also supported by this approach. Though as a 

fluid subject with many different contexts the research for the well-being element was informed 

very early on by discussions with colleagues in local government and the civil service working in 

the areas of applied well-being such as, environmental health and genetic engineering.  

 

Early on in the formulation of the research proposal it was evident well-being requires a clearly 

defined understanding of the context, in order to evaluate the work the law is required to do.  

Otherwise, there is no means to ground the study to any particular set of laws. Because the 

theme of sustainable development was a catalyst for the study philosophical perspectives of 

social, environmental and economic theories were examined to provide a central understanding 

of the meaning of well-being, energy and sustainability. This allowed a final contextual setting to 

be synthesised from the following areas: 

 

 The contemporary definition of well-being  

 The meaning of well-being in western philosophy 

 The Government control on well-being, the social contract 

 Utilitarianism and the free market economy 

 Dialectical Materialism and the command economy 

 Sustainable development and Corporate Social Responsibility 

 

Having established a working context and a thesis specific set of references for well-being the 

subsequent chapters use positivist legal methods to critically analyse laws from the perspective 

of: 
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1. Laws are rules made by human beings and are fact based and are observable and empirically 

measurable.1 

2. The law is distinct from ethics or morality, which is not measurable. 

 

However, because maintaining well-being is seen as a governmental function it is deeply rooted 

in moral and ethical concerns. When for example local government has the power to act to 

promote public health, but chooses not to, what are the consequences? What is the price of 

moral apathy towards serious issues that have tragic outcomes and can the law empower those 

politicians and officers with the moral courage to help others?  Therefore, the purpose of the 

study is to explore the theoretical underpinnings of well-being where they occur in law in order 

to understand ethical decision making in accordance with and arising out of the law. In this, it 

intends to evaluate and explain a theoretical basis to interpret the law as it occurs at the 

International, European and UK level. The purpose of which is to act primarily as a framework to 

review the law and provide an insight to what it aims to achieve.  It will also aim to identify any 

modifications that might assist in the development of the law and its ability to promote energy 

and well-being for communities in the UK. 

 

Having established well-being as the theoretical basis of the thesis the current context on global 

energy is established using a range of reports and web based sources. Theoretical links are 

established through a review of books, articles and web based sources of the International law in 

the area of well-being, sustainable development and energy are reviewed. The findings are 

critically analysed and deductive reasoning is used to verify, evaluate and rank information in 

order of its legal hierarchy and meaning. The sources of international law comprising; Hard and 

Soft Treaty Law; International Custom; General Principles of Law; opinio juris and Subsidiary 

Sources are collected through primary and secondary sources of law, published books and 

articles from established relevant referred journals, sub contexts, and contemporary 

interpretations are gathered through a range of academic and non-governmental organisations 

and pressure groups. The findings are analysed using the context of well-being as fairness and 

using a positivist methodology involving critical analysis and deductive reasoning to verify and 

evaluate information and interpret a real world context for the purposes of the law.  

 

 

                                                           
1
 Considering also; the requirement for international law to be interpreted alongside of the systems of law that may also be 

in operation, particularly in developing countries required by international law to address climate change. Further reading 
at: Journal of Legal Pluralism and Unofficial Law [online] viewed 15/09/2011 available at 
http://www.jlp.bham.ac.uk/articlesindex.htm 
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The current context of European energy demands is established through a range of web based 

sources. Theoretical elements are explored through books and web based articles. The   area of 

European energy law and sustainable development is reviewed and the findings are critically 

analysed and deductive reasoning is used to verify, evaluate and rank information in order of its 

legal hierarchy in the sources of European Law comprising; Treaties, Articles, Directives, 

Regulations, and findings of the European Court  are collected through primary and secondary 

sources of law, published books and established relevant journals, sub contexts and 

contemporary interpretations are gathered though a range of academic and non-governmental 

organisations and pressure groups. The findings are evaluated under the context of well-being as 

security and evaluate the rationale of the EU targets and some of the methods it is employing to 

reduce carbon emissions. To assist in purpose of the law in promoting well-being in Europe is 

explored through a review on the uptake of combined heat and power in the UK and Germany 

and rationale of the EC SAVE II and ALTNER energy agency programmes. Where available the 

case law is critically analysed to consider the impact for UK local authorities.  

 

UK administrative law and policy in the area of well-being and carbon reductions is reviewed and 

the findings in the areas of statute, regulations, policy instruments, government reports, 

publications and case law reports are critically analysed and related to the researcher’s own 

experiences of energy management and law in local authorities. This legal framework is used to 

rank information in order of its standing and meaning in the legal hierarchy. The findings are 

analysed using deductive reasoning, and positivist methods are used to consider how effective 

those legal instruments are. The available local government case law is critically analysed to 

assess its impact on ultra vires behaviour. A case study of local district heating scheme in 

practice is used to illustrate the available law to support energy and sustainability and criteria is 

proposed to satisfy a use of the powers of well-being under the Local Government Act 2000  

 

To counter some of the limitations associated with doctrinal research methodology the 

researcher intends to inform the critical analysis with relevant work experience and findings 

from seminars and conferences in the area of energy and sustainability. This informs the 

theoretical elements and intends to illuminate areas of the law in practice and the effect it may 

have on decision making processes of those working in the area. 
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2. Literature Review 

 

The central research question asks how the Local Government Act 2000 “powers of well-being” 

can be legally used by a local authority to reduce carbon emissions and fuel poverty. Therefore, 

the review was undertaken to identify knowledge in the area of well-being and set it into context 

of with local governmental law. This involved a review of black letter law and case law and 

published textbooks and journals in the area.  Central to the review were published policy 

documents from UK government departments. The review also utilised electronic resources 

provided by the Southampton Solent University.  The review identified the absence of a clear 

duty on local government to reduce carbon emissions but suggests a number of statutory 

instruments will help achieve it. The review identified local authorities can also consider using 

the powers of well-being to reduce emissions but must to understand what well-being actually is 

in the context of carbon emissions. Through the review a context for well-being in the global 

market economy was established and the remainder of the thesis builds on those findings 

 

2.1 Body of Review  

 

In 2003, the UK Central Government released its Energy White Paper, 2 in which it set out the 

two challenges affecting the UK over the subsequent twenty years.  The challenges stated are;  

 

(a) Environmental:  greenhouse gas emissions that were contributing to global warming and 

(b) The decline of the indigenous energy supplies in the UK 

The goals arising from the energy white paper were to reduce carbon emissions and also 

promote the renewable power industry in the United Kingdom.  Previously, in 2000 and now 

running in parallel with this policy document, was the DETR UK Climate Change Programme, 

which set out in detail the worldwide problem of climate change and its impacts.3  Also, The UK 

Fuel Poverty Strategy in 2001 sought to address the associated problems of energy waste in the 

housing sector.4 For example, a reduction in household disposable income leading to outcomes 

such as malnutrition and mental health problems, where decisions must be made on whether to 

“eat or heat”, exacerbation of illness during cold spells, and the tragic issue of “avoidable” winter 

deaths due to the effects of cold homes.  Having examined the figures the charity National 

                                                           
2  DTI Energy White Paper, (2000) Our energy future - creating a low carbon economy: London: DTI Publications. 
3 DETR, (2000) Climate Change: Draft UK Programme: Crown Copyright. 
4
 DTI, (2001) The UK Fuel Poverty Strategy: Crown Copyright. 



 
 

  Page | 21 
 

Energy Action in 2008 put the excess winter mortality figure for 2002/3 at 26,610 UK residents.5 

Over the preceding 10 years back to 1993 the average figure on winter deaths was of 36,779.6 

Both of these Central Government strategies identified that Local Government had a key, if not 

the vital role to play in reducing carbon emissions and promoting quality of life for residents. 

 

At the time of the release of the Energy White Paper the researcher was employed as a local 

government officer managing the remit for his council’s energy matters. This included corporate 

energy, procurement and demand side management and also, public and private sector housing 

energy which involved targeting homes for insulation and managing the programme of works. 

Given the high level aims of the government strategies the researcher felt the available legal 

instruments which could possibly help deliver carbon emissions and health benefits were not 

going far enough to (a) Persuade local authorities that they had the ability to embark on carbon 

reduction programmes, and (b) impose conditions on local authorities that were only taking 

limited actions in the area.  As a result, in 2004 the researcher began to draw together various 

legal instruments that were directing local authorities to conduct activities likely to reduce 

emissions and fuel poverty. Its purpose was to set these out in order of priority and their 

potential for making reductions, this initial review covered the following Statutes: 7  

 

The Home Energy Conservation Act (1995), which created local authorities as “energy 

conservation areas” and made provision for drawing up of local energy reports. 

The Local Government Act (1972), (1999 & 2000) which respectively introduced the concept of 

best value and the powers of well-being.  

The Warm Homes and Energy Conservation Act (2000) which required the Secretary of State to 

publish and implement a strategy to reduce fuel poverty and set targets for its reduction and 

connected purposes. 

 

                                                           
5
 There is no suggestion that all these deaths were a result of fuel poverty, though it can be reasoned poor household 

conditions around damp and low temperature will contribute to avoidable deaths in those with given pre-existing medical 
condition. This is considered to be a medical, rather than legal research question, though it is helped by extensive 
statistical analysis by the ONS See also generally; Press Release, ONS, (2010). Death Rates Plunge Despite Coldest Winter in 
14 years: Office of National Statistics. See also for data on excess winter deaths trends, by local authority area at West 
Midlands Public Health Observatory, Excess Winter Death Trends [online] [accessed 20/09/2011] available at 
http://www.wmpho.org.uk/excesswinterdeathsinEnglandatlas/atlas.html 
6
 The Department of Energy and Climate Change update these figures annually and they are available at the DECC website 

7
 With several more legal instruments added between 2004 and 2011 
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Part L of The Building Regulations (2002) arising from the Building Act (1984) which sets out the 

legal requirements for the conservation of fuel and power. 

The Sustainable Energy Act (2004) which makes provision about the development and 

promotion of a sustainable energy policy. 

The Sustainable and Secure Buildings Act (2004) which is intended to assist the building 

regulations by identifying measures that will further conserve energy, prevent waste, the misuse 

or contamination of water, protect the environment, facilitate sustainable development, further 

the prevention or detection of crime and reduce crime and vandalism.  

Additionally, a range of planning policy guidance and circulars were reviewed from a range of 

government departments and quasi departments such as the Carbon Trust and the Energy 

Saving Trust. 

What emerged from the initial review was a clear signal that authorities were to act in a way that 

promoted sustainability and well-being, but clear prescriptive duties and enforcement options 

were not available. The Local Government Act (2000) provided enabling powers for local 

government in the UK for the promotion of economic well-being, promotion of social well-being 

and the promotion of environmental well-being.  Summarising council documents and sources of 

information the researcher concluded that promotion of well-being can relate to many aspect of 

a local authority business.8 It is a very broad power that requires a context, but at a general 

overview has much scope for improving the quality of life for residents and community groups.  

Yet, its application to the improvement on well-being with regard to carbon emissions and fuel 

poverty was limited. 

 

The criteria identified in the Local Government Act of social, economic and environmental well-

being is the same criteria identified in the model for Sustainable Development arriving from the 

United Nations Convention on Economic Development in 1992 and, also parameters referred to 

by Elkington in 1996 as the “Triple Bottom Line”.9 Here Elkington identified that striking a 

balance between these three parameters was essential for long term growth and to become a 

“sustainable business”. This is important, because under the auspices of the Sustainable 

Communities Act (2007) local authorities must now produce sustainable community strategies to 

promote well-being for the community.  

                                                           
8
  Discussed in depth at Chapter IV 

9
  Elkington, J. (1999). Cannibals with Forks. Oxford: Capstone Publishing Ltd. 
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DEFRA and latterly DECC, is the UK Government Department responsible for guiding local 

authorities on their responsibilities and behaviour on climate change.  Much of their guidance 

reflects the need for local authorities to become sustainable and carbon reduction forms a 

central plank of the policy for this aim.  

 

However, a clear prescriptive legal duty upon local government to reduce carbon emissions does 

not exist. The Home Energy Conservation Act (1995), for example, only required the Authority to 

report on measures it was taking to conserve energy, rather than prescribe measures to do so. 

Later measures such as the performance indicator‘s NI185 (carbon emissions from local 

authority operational buildings) and NI 186 (carbon emissions from within the district) are part 

of a performance plan, rather than a duty to reduce emissions.10 Similarly, the carbon reduction 

commitment (CRCEES) places a legal obligation on all qualifying businesses to take part in the 

scheme, but not reduce carbon emissions. The CRC is merely an economic instrument to bring 

about behavioural change and it implies emissions can increase if required, because allowances 

can be purchased after 2012.11 

 

Returning to the Local Government Act powers of well-being, it is noted, the provision of a 

power does not necessarily imply a duty on the authority to carry out the promotion of well-

being. As identified by Sharland, there is a risk to the authority of ultra vires behaviour if it steps 

outside of its statutory duties or does anything that is not deemed incidental or conducive to the 

discharge of the duties.12 Therefore, much of the practical work such as loft or cavity wall 

insulation work led by local authorities to reduce emissions has come as an associated benefit 

from another scheme, such as, work carried out to achieve the “Decent Homes Standard”.13 

These benefits are often reflected in Government publications such as the DETR Climate Change, 

The UK programme and written in an encouraging and explanatory style, citing examples of good 

practice,14  though they are not a result of any statutory imperative to reduce carbon emissions.  

 

The research then focussed on the powers of well-being as a means for willing authorities to 

embark on practical and useful schemes using the powers as a means to remain intra vires.  It 

was identified through case law in the area that use of the powers to achieve carbon reductions 

                                                           
10

   Discussed in greater depth at Chapter IV 
11

   The CRC Energy Efficiency Scheme Order 2010 No.768 
12

  Sharland J, (1997) A Practical Approach to Local Government Law. 1
st

 edn. London: Blackstone 
13

  Involving social housing and most commonly, a systematic programme of works to upgrade various elements of a        
dwelling 
14

  DETR, (2000) Climate Change: Draft UK Programme: Crown Copyright. 
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had not yet been contested in the UK courts.  The search then switched to establishing a 

contemporary definition that might be employed by local authorities to both instigate practical 

action and support a legal defence if challenged. 

 

A range of web based information sources relating to government departments were reviewed 

and it became clear that well-being was a matter of profession based context that could relate to 

individuals, groups or communities. The view of context was one supported by Griffin, 15 in 1988, 

and several different meanings and interpretations of the word are also available through 

dictionary and thesaurus reference books. One suitable definition emerged from DEFRA in 2007 

16 possessing many similarities with theories identified when Russell, 17 explained Maslow and 

various theories of motivation following Maslow’s original explanation of the path to self 

actualisation. The DEFRA definition is cited in the thesis because, prior to DECC, it was the 

government department which instructed and informed local government on carbon reductions 

over the coming years.  Additionally, it bore similarities to independent work on the subject of 

personal well-being carried out by Ryff 18 and by Dasgupta 19(2001), in relation to well-being and 

the environment. 

 

As it was becoming clear that a semantic relationship existed between the terms of happiness, 

well-being and self actualisation, the researcher set about a historical review to find the links 

between well-being, happiness and self actualisation. This began with an introductory review of 

philosophical textbooks from Robinson and Groves, 20 which identified the question of happiness 

and well-being discussed by Socrates, Plato and Aristotle. This led onto a review of Barnes, 21 

Lear, 22 Ross, 23 and the Lander educational website which identified the Aristotelian approach to 

well-being, and allowed the researcher to interpret the approach as probably the most 

consistent with the purpose and drive of the Local Government Act 2000.  Evaluating Aristotle’s 

approach and reasoning and contrasting it with the spirit and purpose of the Local Government 

Act 2000 presented stark similarities, and the researcher recognised this as the historical start 

point for the theoretical underpinning of the contemporary definition.  

                                                           
15

 Griffin, J., (1988) Well-Being, It’s Meaning, Measurement and Moral Importance. Oxford: Oxford University Press. 
16

 DEFRA, (2007) Corporate Report: Quality of Life and Well-being Indicators. 
17

 Russell, G.W. (1993) the Social Psychology of Sport, New York: Springer.  
18

 Ryff C.D (1989) Happiness is everything, or is it? Explorations on the meaning of psychological well-being, Journal of 
Personality and Social Psychology, 6: Vol. 57. pp. 1069-1081. 
19

 Dasgupta, P., (2001). Human Well-being and the Natural Environment Oxford: Oxford University Press.  
20

 Robinson, D., and J. Groves, (1998) Introducing Philosophy. Cambridge: Icon Books Ltd. 
21

 Barnes, J., (2000). Aristotle, a Very Short Introduction. Oxford: Oxford University Press. 
22

 Lear, J. Aristotle, the Desire to Understand. Cambridge: Cambridge University Press. 
23

 Ross, Sir David (1995) Aristotle, London: Routledge 
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What began to emerge was the concept of well-being as an activity that led to what Aristotle 

would have called the ultimate goal of long term happiness, rather than that which is fleeting.  

 

After this, Maslow’s self actualisation in the pinnacle of needs discussed by Russell and the 

concept of “Flow” or optimal experience identified by Csikszentmihalyi, 24 was contrasted to 

Aristotle’s view and a link between ancient philosophy, and contemporary theories of motivation 

was established.  The review then moved forward considering the social controls on the pursuit 

of happiness, considering theories advocated by Hobbes, Rousseau and Rawls.  These theories 

were then related to the context of the three key legal arenas, and a pattern emerged which 

allowed the researcher to allocate philosophical perspectives in the following order:  

 

 

                                                           
24

 Csikszentmihalyi, M., (1991). Flow. New York: Harper Collins. 

Theory Advocate Legal Environment 

Justice as fairness to 
ensure well-being  

Rawls 

International law, high 
principles to bring about 
equity among nations, 
intra and 
intergenerational justice 

Leviathan, the need for 
strong rule of 
government to ensure 
well-being  

Hobbes 

European law, 
prescriptive 
implementation to 
ensure security amongst 
neighbours 

Romantic, government 
that relies on the will 
of the people to ensure 
well-being  

Rousseau 

UK state law, to ensure 
democratic freedoms 
and welfare of the 
population 

Machiavellian: politics 
will have its own set of 
ethics and morals.  

Machiavellian 

Has to be considered as 
a factor that can 
influence the promotion 
of well-being across 
legal and government 
environments 
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This was developed further by considering the economic context of well-being and happiness.  

The mechanism of the capitalist free market economy was reviewed through introductory texts 

by Dasgupta 25 and more applied interpretations of the failings of the market by Porritt 26 and 

Gray. 27 The limitations of the free market on as a means of establishing true happiness were 

explored by Frey and Stutzer 28 and Lane, 29  who identified that economic growth within the free 

market placed limitations on environmental and social capital and this was a cause of 

unhappiness. This was contrasted against the classical utilitarian views of Bentham and Mill who 

believed the free market was a means to ensure happiness. What transpired through the reading 

is that capitalism has flaws and does not necessarily produce the greatest good for the greatest 

number, or produce the highest levels of community happiness. Because principles of capitalism 

had limitations in delivering sustainable development, a review of the principles of socialist 

principles and the command economy and the “communist world outlook” of dialectical 

materialism was undertaken. 

 

Introductory reviews again by Robinson, 30 and in greater depth Marxian Economics, 31 were 

helpful. Primarily, they identified that socialism aligns itself on societal well-being, rather than 

the well-being of the individual, though personal well-being can be established by working for 

the good of society.  Secondly, it identified the concept of dialectical materialism and the law of 

the negation of the negation. The researcher then considered that capitalism and communism 

had negated each other as a means of establishing happiness, and a new market philosophy of 

sustainable development was a practical synthesis of the positive parts of both economies. In 

addition, sustainable development economies had the added considerations of intra and inter-

generational justice. However, as noted by Gray (2002) each nation was at its own stage of 

development.  

 

Using sustainable development as a means of ensuring some parity between developing nations 

was considered through the application of corporate social responsibility policies and the 

application of “triple bottom line” principles advocated by Elkington.  

                                                           
25

  Dasgupta, P., (2007). Economics, a Very Short Introduction, Oxford: Oxford University Press. 
26

  Porritt. J., (2007) Capitalism, as If the World Matters. London: Earthscan 
27

  Gray, J., (2002) False Dawn, the Delusions of Capitalism. London: Granta. 
28

  Frey B.S., and A. Stutzer, (2002). Happiness and Economics, New Jersey: Princeton University Press 
29

  Lane, R.E. (2000) the Loss of Happiness in Market Democracies, USA: Yale University Press. 
30

  Robinson. D., and C. Garratt, (1996) Introducing Ethics. Cambridge: Icon Books Ltd. 
31

  Edgley, R.  Dialectical Materialism p.115 -120  at Eatwell, J and others, (1990) Marxian Economics. London and  
Basingstoke: MacMillan Press Ltd. 
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His contention that the economic growth of a business must integrate harmoniously with social 

and environmental factors in order for the business to become sustainable links directly back to 

the Aristotelian view of establishing a midpoint between extremes to arrive at happiness. The 

significance of the language used by Elkington is that it is the same terminology used within the 

Local Government Act 2000 and its associated policy documents. Additionally, as discussed by 

Sharland (1996) local government is a body corporate and the decisions made by one group of 

Members and Officers can often commit the council to activities that outlast the term of their 

office. 

 

2.2 Conclusion     

 

The literature search began with a review of relevant legislation in the area of local government 

law. It was developed with the notion that the powers of well-being are useful in reducing 

carbon emissions, and to assist with fuel poverty duties. However, a clear definition for well-

being in this context was not available, and the review shifted its focus to establish one. The 

review identified the Aristotelian view of well-being and happiness as an underpinning theory of 

sustainable development and began to search for links between promotion and control of well-

being in the setting of the free market and planned economies and their forms of government. It 

identified a possible synthesis of the two economies in the philosophy of sustainable 

development and considers how the governmental doctrines of sustainability are being 

transferred into the corporate business world. It found that achieving sustainable development 

for private business and government requires a balance of economic, environmental and social 

priorities associated with the development proposal. These terms are exactly consistent with the 

terminology of the Local Government Act 2000 powers of well-being and associated 

sustainability Acts and policy. The literature review and the practical experiences of the 

researcher led to two central research questions: 

 

1.  What is the meaning of well-being in the context of energy and sustainability? 

 

2. What are the duties and powers of local government to reduce carbon emissions and fuel poverty?  
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The review led to the supposition that researching these areas would lead to a useful, helpful 

outcome for local authorities and legal professionals in the following form: 

 

A definition and theoretical context for intra vires use of the powers of well-being to support 

energy and sustainability projects in the community 

 

In focus the research asks how the Local Government Act 2000 powers of well-being be legally 

used by the Local Authority to reduce carbon emissions. In order to understand that context the 

research now needs to explore the theoretical basis of well-being in International Law and 

European Law in greater depth. It also needs to identify the terminology used within the 

legislation to promote well-being and through case study consider its effectiveness and 

application. This will provide: 

 

(i) A new definition for well-being and energy to help interpret the UK legislation and what it is 

intending to achieve,  

(ii) An underpinning theoretical perspective for the use of the powers of well-being on energy 

projects, 

(iii) A practical example of energy sustainability as well-being in action.  

 

In this, the purpose of the research is to act as a basis for utilisation, or not, of the powers to 

instigate schemes in UK districts to reduce carbon emissions and reduce fuel poverty. 

 

 

3. Why Seek a Definition for Well-being? 

 

Initial research into the area identified that a useful definition did not exist that would satisfy the 

requirements for legal use. Additionally, achieving a consistent definition of “well-being” across 

professions and disciplines is problematic. This raises a number of issues for understanding the 

principles of the law because the term is now cited in a range of legislation that affects the way 

in which local authorities in the United Kingdom must now conduct their business.  As the term 

is now widely used colloquially to describe a range of products, services and outcomes, it 

becomes more important to understand its true meaning, particularly when used to defend 

actions that may lead an authority to be found ultra vires, and facing claims for damages. 
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Similarly, if an authority does not understand the use of the term and proceeds with business 

incorrectly and outside the scope of the legal and democratic procedure, it may find itself 

subject to judicial review. It is believed that because the clarity does not exist, there has been 

reluctance by local government to use the power of well-being, when in reality it offers a great 

deal of scope for improvement in the Districts.32 

 

So for a local authority with statutory powers to promote well-being, and with the remit of well-

being so wide, correct and appropriate interpretation of the powers is required to avoid 

challenge or action by a party alleging damage through the local authority use of the powers. 

Under examination in this thesis are the use of well-being powers to reduce carbon emissions 

and fuel poverty in a local authority, and what steps are to be taken and what are the limitations 

and alternatives to well-being powers in pursuit of a technically and behaviourally challenging 

objective. Because it is a challenge, and because understanding of the term is so disparate, a 

definition must be available to legal practitioners and the Courts to offer some consistency to 

the decision making process. In order for the definition to have a meaning and a basis for 

interpretation, it is important to examine the principles that are at play and bring them together 

and provide a coherent explanation of well-being for the different legal theatres. 

 

4. The Local Government Legal Context of Well-being 

The Local Government Act 1972 provided the statutory basis for the existence of Local 

Government Authorities. As will be discussed in detail in Chapter IV, this key Act went through 

two relevant major amendments, one in 1998 33 and the other in 2000. The Local Government 

Act 2000 (LGA2000) provided for the first time a statutory remit for the “powers of well-being”. 

Due to the broad and far reaching implications of this Act, it is a central element in the 

investigation into the legal abilities of local government to reduce carbon emissions and fuel 

poverty, and therefore necessary to detail the relevant sections: 

 

 

 

                                                           
32

 Again, considered later in the thesis in the areas of evaluating the uptake of local agenda 21, and the impact of ultra vires 
on local authority behaviour in chapter IV 

33
  Local Government Act 1999 S.1 
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Local Government Act 2000 Section 2 “Promotion of Well-being” 

34
 

 

(1) Every local authority are to have power to do anything which they consider is likely to achieve any one 
or more of the following objects—  

(a) the promotion or improvement of the economic well-being of their area,  

(b) the promotion or improvement of the social well-being of their area, and  

(c) the promotion or improvement of the environmental well-being of their area.  

(2) The power under subsection (1) may be exercised in relation to or for the benefit of—  

(a) the whole or any part of a local authority’s area, or  

(b) all or any persons resident or present in a local authority’s area.  

(3) In determining whether or how to exercise the power under subsection (1), a local authority must have 
regard to their strategy under section 4.  

(4) The power under subsection (1) includes power for a local authority to—  

(a) incur expenditure,  

(b) give financial assistance to any person,  

(c) enter into arrangements or agreements with any person,  

(d) co-operate with, or facilitate or co-ordinate the activities of, any person,  

(e) exercise on behalf of any person any functions of that person, and  

(f) provide staff, goods, services or accommodation to any person. 

(5) The power under subsection (1) includes power for a local authority to do anything in relation to, or for 
the benefit of, any person or area situated outside their area if they consider that it is likely to achieve any 
one or more of the objects in that subsection.  

(6) Nothing in subsection (4) or (5) affects the generality of the power under subsection (1). 

Section 3 of the Act of 2000 places limits on the power to promote well-being by the Local 

Authority and Section 4 requires that the authority must prepare a strategy for promoting well-

being. These are discussed in greater depth in Chapter III and IV of the thesis, where the concept 

of strategies and powers and is expanded and placed into context with case studies. 

S. 2(4)(1) Every local authority must prepare a strategy (referred to in this section as a community 

strategy) for promoting or improving the economic, social and environmental well-being of their area and 

contributing to the achievement of sustainable development in the United Kingdom.
35
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  Local Government Act 2000 S.2 
35

  Local Government Act 2000 s. 2(4)(1) 
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Section 2 (4) (1) was later amended by section 7 of the Sustainable Communities Act 2007 and 

requires that the community strategy referred to in 2000, must now be referred to as a 

“Sustainable Community Strategy”. The principal aim of the 2007 Act is to provide a legal basis 

for the promotion of sustainable communities and for connected purposes. Section 1 (2) 

describes the direct relevance to local authorities: 

“In this Act references to promoting the sustainability of local communities, in relation to a local authority, 
are references to encouraging the improvement of the economic, social or environmental well-being of 
the authority’s area, or part of its area” 

Section 1 (3) expands the scope of the term “social well-being” to include “participation in civic 

and political activity. Section 1 (4) then makes it a duty on the Secretary of State to assist local 

authorities in promoting the sustainability of communities in ways provided for in the Act. The 

Authority itself would then look to its various methods of addressing carbon reductions through 

inter alia; the planning system, Local Area Agreements and through the discharge of its 

functions, and then reporting on the progress through national performance indicators NI 185 

and NI186. 

Reading the two Acts together it is foreseeable that the community “strategy” aspect intends 

placing a duty on the authority to actually provide something of practical use through the 

delivery of a strategy. Previously, statute, which had implications for local authorities and 

energy, such as the Home Energy Conservation Act 1995,36 (HECA) required officers to establish 

the level of emissions and, report any carbon reductions achieved in the district. This differs 

distinctly from an Act that provides a basis for enabling works which would for example, improve 

thermal comfort and reduce carbon emissions in private housing. 

Within this it is important to understand the subtlety of local authority behaviour. As authorities 

are created by statute and provided with duties and powers arriving as a result of statute, in 

general terms the authorities only perform functions that are expressly permitted by the 

legislation, 37 as to do otherwise may be interpreted as outside the scope of their powers, 

described as ultra vires behaviour. The application of ultra vires is discussed in greater depth in 

Chapter IV, 38 but for the purpose of setting a context we assume for now the authority is ever 

conscious of remaining intra vires, or within the limits of its powers. In this, the authority will 

                                                           
36

  Home Energy Conservation Act 1995 c.10 
37

  Sharland J, (1997) A Practical Approach to Local Government Law. 1
st

 edn. London: Blackstone, pp.61-72 
38

  The application of the LGA 1972 s. 111 (1) of “incidental or conducive to” is discussed in greater depth in chapter 4. 
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interpret the Act and assess what “duty” is falling out from it. If the duty is to report, it will 

report. If the duty is to prepare a strategy and deliver something of practical value to the 

community, such as an insulation programme, that action will be taken to the extent of the 

authority’s ability. The point can be further illustrated by the need for the Sustainable 

Communities Act 2007. The LGA 2000 created “powers” for Local Government rather than 

“duties”. Therefore, the uptake on the use of the powers was limited and only used when it was 

felt that an energy project required further weight to support its passage through the process of 

relevant approval. 39 The sweeping powers that were provided in 2000 could not be used to infer 

a basis to get a project underway because they were optional, open to interpretation, and not a 

clear statutory duty.40 In this case, to make the Powers have practical value to the community, a 

clear duty was preferred before a project could get underway.  As previously mentioned, a clear 

duty to do something of practical use was not available through HECA, the researcher undertook 

a housing energy project on the basis of attracting external funding to improve housing 

standards. The powers of well-being, in this case, were used to support the more mandated task 

of improving housing conditions. 41  

However, it can now be argued that a duty, subsequently made available through the Act of 

2007, will emerge through the Sustainable Community Strategy and Local Area Agreements and 

lead to duties upon officers to promote aspects of well-being through carbon reduction 

programmes.  Additionally, the department for Business Enterprise and Regulatory Reform, 

(BERR) and the Department of the Environment, Food and Rural Affairs (DEFRA) have issued 

more precise guidance, targets and objectives for the public sector on carbon emissions.42 

Where the current legal lacunae emerge is in understanding what “well-being” actually means, 

not only for energy, but for a wider range of community projects that might benefit from using 

the Powers. 
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  The researcher wrote to HECA officers in the Home Energy Officers Network (HEON) Eastern region in 2007 asking for 
evidence of use of the powers of well-being and received a helpful but limited number of responses. 
40

  This was a legal opinion offered to the researcher while working as the Energy and Environment Manager at Watford 
Borough Council in 2005 when he enquired on using the Powers as a possible basis for a major housing insulation program. 
This has to be taken in context of risk avoidance on the part of the authority. If the legal department is asked for advice its 
responsibilities are to advise what is permissible or not. The officers receiving advice decide how best to use it in the 
context of their policy commitments and strategic direction from senior officers and elected members. 
41

 Corporate Report: Watford Borough Council, Heat Streets Insulation Report, (2005) (A delegated decision report is 
available in appendices. The sub context is that the projects required these reports but also required high level political 
support and a degree of tenacity from officers to engage the organisation to deliver the strategy) 
42

  BERR’s Energy Measures Report 2007, and DEFRA’s Energy Efficiency Action Plan 2004 and NI185 & NI 186 are 
considered in Chapter IV 
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5. Well-being: What is its Meaning and Context? 

 

As a management term well-being has a number of interpretations, which do not sit particularly 

well with each other. On the one hand, it can be a process that leads to a generally good state to 

be in or a preferred outcome for an individual or group. As an example, the UK Department of 

Health has a working group referring to the well-being of the child.43  With an individual well-

being refers primarily to the needs of the person to have achieved certain levels of sufficiency, 

comfort and have purpose in his or her life.44 In the community it can reflect a desirable direction 

to aim for in improving the quality of life by promotion of economic well-being, health and social 

well-being.45  The Collins dictionary definition of well-being is “the state of being contented and 

healthy” rather than the process of achieving it; additionally, 102 alternatives to the term are 

listed in Moby’s Thesaurus.46 

 

In order to fully understand the reasoning of the legal analysis later in this thesis we require a 

context for happiness and well-being. As one author notes, “before we can properly explain well-

being, we have to know the context in which it is to appear and the work it needs to do there”47 

When the context is established, there are various means and methods to measure the level of 

well-being. Usually, the result of any measurement will depend on the timing and location of 

measurement and will usually involve an economic assessment of the circumstances. However, 

until recently happiness as part of well-being was not fully considered by economists, although 

matters such as income, employment and inflation are major determinants of happiness.48 

 

Establishing a basis for observing or measuring personal well-being is useful to a number of 

sciences. It can provide a statistical basis to agencies for shaping policy and legislation and 

information for localised improvements for an individual or groups of individuals.. A survey 

conducted by the British Market Research Bureau (BMRB) for the Department for Environment 

Food and Rural Affairs, (DEFRA) in 2007 was designed to provide data to meet commitments 

made in the UK Government 2005 Sustainable Development Strategy. It reported on questions 
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designed to establish a level of well-being within the context of sustainable development. In the 

background to the survey they identify: Well-being is a broad concept with many varying 

definitions, here it is understood to be;  

 

...a positive physical, social and mental state; it is not just the absence of pain discomfort and incapacity. It 
requires that basic needs are met, that individuals have a sense of purpose and that they feel able to 
achieve important personal goals and participate in society. It is enhanced by conditions that include 
supportive personal relationships, strong and inclusive communities, good health, financial and personal 

security, rewarding employment, and a healthy and attractive environment”.
 49

 

 

Studies of the elements of personal well-being in individuals also raise interpersonal and 

psychological issues. In one paper it was noted through an extensive range of literature on 

psychological well-being that the following criteria evolved from relatively simple origins: 50 

 
Self acceptance,  
Positive relations with others,  
Autonomy, environmental mastery,  
Purpose in life,

 

Personal growth.  

 

Another paper, in referring to the area as both “human” and “personal” well-being offers:  

 

“Personal well-being is composed of a variety of objects” health, happiness and associational life, various 
kinds of freedoms to be and to do”. 

51 

 

Additionally, these findings are rooted in the psychology of individual motivation. The DEFRA 

definition alludes to a set of needs, similar to those categorised by Maslow and developed by 

later theories on personal motivation such as the need for achievement, affiliation and 

altruism.52  It is not intended to cover this in any depth as it is a separate discipline warranting a 

far deeper review.  However, it does serve to illustrate that individuals will employ different 

methods and different reasoning to achieve their own higher state of well-being or self- 

actualisation, or to arrive at a state “flow” 53 and ultimately achieve a state of happiness.  
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Personality and Social Psychology vol.57, p1069 - 1081 
51

  Dasgupta, P. (2001). Human Well-being and the Environment Oxford: Oxford University Press,  pp.22 
52
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This debate is not a new one though, for over the last 2500 years philosophical and ethical 

questions were discussed about what upper and lower limits are required in the pursuit of well-

being, and how does the unchecked pursuit of well-being, or personal happiness, by one 

individual, may lead to the repression or unhappiness of another. What happens to moderate 

behaviour and what are the theoretical underpinnings of the law and justice and what is the 

environment where this takes place? The thesis continues, investigating these areas. 

 

6. The Historical Context: Philosophy and Well-being   

 

In Western philosophy the concept of well-being can be traced to around c. 500 BC in Athens. 

Here, Socrates questioned aspects of his environment and community and ethics. His belief was 

that self knowledge is the means by which the individual could experience the good life and 

associated knowledge with virtue and thought that virtue, like knowledge can be taught.  

Through knowledge and virtue people could reason the right choices in their life that would lead 

to happiness.  Importantly, Socrates thought reasoned virtuous choices would lead to happiness 

in that:  

 

“Our true happiness is promoted by doing what is right” And, “When your true utility {emphasis added} is 
served (tending your soul), you are achieving happiness. Happiness is evident from the long-term effect on 
the soul” and Socrates ethics suggest that this should be a purpose of humanity, to achieve happiness 
through virtuous and reasoned choices. 

54
  

 

Later, Plato believed happiness would come from more people gaining a deeper understanding 

of the deeper world. In his view, people possessed immortal souls passed from a previous 

incarnation, and that there were two worlds humans existed in.  One was an everyday world and 

the other a world that contained greater depth only trained people, referred to as Guardians, 

could see. Plato documented his thoughts and set out his vision of society in, “The Republic”. In 

this, he detailed a social order and corresponding levels of happiness within that order. He 

believed that happiness was a state in which people would flourish and develop through the 

pursuit of justice and philosophy.55  Plato’s view led to later philosophers referring to platonic 

tendencies, the school of thought that looks for “hidden and ultimate mystical truths through 

the use of reason”. 56   
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Aristotle, as Plato’s student, found it difficult to accept Plato’s views in a number of areas. 

However, it has been suggested that Plato laid the groundwork for his Aristotle to develop a 

more scientific, logical and observable approach to develop theories.57 For this reason, and its 

relation to later aspects of the thesis, Aristotle’s ethics are given a deeper review. 

 

In the “Nicomachean Ethics” Aristotle proposed that “happiness is the state of mind in which 

men realize themselves and flourish best – consists in a life of intellectual activity”. 58 Aristotle 

believed that good, right and happiness were all based in purpose based actions. The “good” is 

where all things aim for and an action is “right” if it aims to achieve the “good”.  Aristotle did not 

believe good could be an exact answer established by general principles of mathematics. He 

thought that people had natural tendencies and that ethics began with moral judgements before 

the formation of general principles. He also distinguished between moral virtue and happiness. 

Moral virtue for its own sake could lead to misery and unhappiness, and in contrast happiness is 

activity in accordance with reason. 59 In this, Aristotle argued that happiness is an activity 

involving both moral and intellectual arête, described as excellence or virtue. He also proposed 

the concept of the good character and argued people have an innate natural capacity for good 

character, and that this is developed through practice. In order to explain the superior trait 

between acts and disposition Aristotle made a distinction “between acts which create good 

dispositions and acts which flow from the good disposition once it has been created”.60 

 

 

61  
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The level of virtue, arête or excellence arriving as a consequence of the act he defined as a 

“mean between two extremes of excess and defect in regard to a feeling or action as the 

practically wise person would determine it”.62
  The mean could not be calculated a priori or, prior 

to the act, the act would be pursued and the mean (or midpoint) established.  

 

Defect Mean (Midpoint) Excess 

Cowardliness Courage Rashness 

Humility Pride Vanity 

Frugal Giving Liberal 

 

 

Aristotle’s ethics of the self interest are set in the context of moderation. He also created and 

used deductive logic to provide a framework for people to act moderately to arrive at a moral 

code and become happy in a civilised society.  Perhaps most relevant to this study is the analysis 

of happiness in the Nicomachean Ethics which can be closely related to the issues of sustainable 

development discussed later in the thesis: 

 

 “Aristotle does believe that there is a highest good of human action: this is happiness, Aristotle identifies 
the good in any action with the end toward which the action is directed. In Medicine the good is health, in 
building the good is a house. So if there is an end of all of the things we do, this will be the chief good 
attainable by human action. There is, Aristotle says, general agreement that happiness is the chief end of 
human action, but there is disagreement about what happiness is”. 

63  
 

To lay some ground work for the coming sections it is important to consider, for the moment, 

the inter-changeability of the terms happiness, well-being and sustainable development and 

relate these to individual and community well-being. Happiness is considered as a stage of well-

being, well-being is later considered as the mean, (midpoint) between social, economic and 

environmental actions, which as we shall see later, is in turn the underpinning model for 

management of sustainable development. Consider for the moment Aristotle living in the 

current day and analysing and deducing on the current issue of climate change, and we can, 

perhaps, broaden out to a more societal concept of what sustainable development might have 

meant to him. To illustrate this further we cite Ross:  
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“Well-being must not be a state or disposition but an activity, and an activity desirable in itself. Now that 
things are desired for their own sake are (a) activities in accordance with virtue, and (b) amusements. 
Amusement cannot be the end of life, though it is desired for itself, it is not valuable for its own sake, but 
as a relaxation which fits us for serious activity. Well-being must be activity in accordance with virtue”.

64
  

 

However, we return to the notion of context. Socrates, although eventually punished for his 

views, Plato and Aristotle all had a level of political acceptance and wealth to ruminate on well-

being, happiness, virtue and morality and propose the viewpoints. While Aristotle held the belief 

that mankind is innately social and just needs moral guidance to lead a good life in society, those 

of a lower social standing, perhaps much like today would probably have greater concern for 

freedoms, land, money and health and how best to maintain or promote them on an individual 

or family level.  As now this continues as a context for individuals making moral decisions or 

choices.65 

 

7. The Context of Control 

 

In contrast to Aristotle, much later in 17th Century England, Thomas Hobbes took a different view 

to about the nature of man, grounded in the realities of the time. As the civil war gripped 

England, Hobbes analysed aspects of power and peace, perhaps in a similar way to the deductive 

approach of Aristotle, but concluded mans nature is essentially competitive and selfish and 

requires a powerful ruler or “Leviathan” to enforce the law. 66  Hobbes devised a social contract 

as a means to establish an order by which two parties could live in relative harmony. Should that 

contract be broken, a second contract enforced by the government would take effect.67  

Rousseau also proposed a social contract where society was seeking a resolution between the 

desires of the individual “will” advantageous on a personal level, and the general “will”, being 

that will held by the majority of the citizens. When these two wills were in harmony the 

individual would achieve a level of freedom in society and “escape their animal appetitive 

nature”: 68 
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“the passage from the state of nature to the civil state produces in man a very remarkable change, by 
substituting in his conduct justice for instinct, and by giving his actions the moral quality that they had 
previously lacked” (Rousseau) 

 

Rousseau considered establishing the general will is a matter for a vote and the establishment of 

a government. The government is the servant of the people as it is there to enact the general 

will; it could be dissolved by the will of the people. It is recognisable today as the model for a 

democratically elected parliament and the basis under which the UK Government is formed. Yet 

the ability to dissolve is usually restricted until the next election and the changes sometimes 

desired by the people to enhance their well-being are delayed. Additionally, as Machiavelli 

believed, during his time, that far more ruthless approaches to establish power and control in 

government were required. The techniques required to stay in power were also described. One 

of his central arguments was that politics and government has its own morality, quite different 

from accepted ethics in society.69 This is probably best illustrated in the contemporary times as 

the difference between a politician of principle or conviction, and a politician who prefers to take 

the party line to serve their longer term ambition.70 

 

Having briefly considered the theories of happiness and its control we now examine philosophy 

of well-being within a political and economic context. To do this we first consider the basis of 

utilitarian values in the free market economy and then dialectical materialism and the command 

and control economy. The purpose for doing this is to recognise the importance of both systems 

to the current world economy, where the pursuit of well-being remains as prevalent as ever, and 

to recognise their part in the evolution of sustainable development. 
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8. The Context of the Economy 

 

8.1 Utilitarianism and the Free Market Capitalist Economy (Thesis) 

The principle of happiness and well-being is central to Utilitarianism philosophy. Utilitarianism is 

considered as school of ethical thought and moral basis for that endeavours for the greatest 

good for the greatest number. Under utilitarian ethics, morally institutions should undertake the 

actions that will bring the most happiness or the least unhappiness to groups of people.  The 

philosophers most often referred to as the founders of utilitarian thinking were the lawyer 

Jeremy Bentham, who believed that the job of elected government was to ensure the greatest 

happiness for the greatest number of people. Later John Stuart Mill described the complete spirit 

of the ethics of utility in the golden rule of Jesus of Nazareth, to do as you would be done by, and 

to love your neighbour as thyself, “constitute(s) the ideal perfection of utilitarian morality”.71  

 

As a means to promote utility or “happiness” Bentham and Mill believed capitalism was 

“inevitable and good” 72 and agreed the ethics of utilitarianism sits naturally within capitalist free 

market itself as the basis of economic activity in the developed western nations. The free market 

itself has existed since the demise of feudalism and is based in the principle of the free 

movement of goods and services and the private ownership of the means of production and 

land.  It has been asserted that “utilitarianism, rooted in Epicurean reasoning, the promotion of 

pleasure through the avoidance of pain is the basis of justice”. 73  However, Mill saw limitations 

to Bentham’s approach to utility and the potential for social division. 

 

Later, Rawls argued there would be a situation of justice as fairness based on what was rational 

and reasonable for society in order to achieve basic freedoms and worthwhile liberties for the 

individual. Rawls did not believe justice as fairness as utilitarian, 74 he saw it as a concept 

operating within a broader philosophical context: 

“Justice as fairness is a political conception of justice for the special case of the basic structure of a modern 
democratic society. In this respect it is much narrower in scope than comprehensive philosophical moral 
doctrines such as utilitarianism, perfectionism, and intuitionism, among others, It focuses on the political 
(in the form of the basic structure), which is but part of the domain of the moral”.

75
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Rawls developed this by considering principles decision makers think about when deciding what 

is fair in society. He introduced the concept of a operating behind a “veil of ignorance” 

disregarding their own position in the process. This was the way to ensure fairness and equality 

decision making and give all an equal chance of opportunity to progress. In this, it may also be 

implicit there is also a right to a quality of life with basic needs such as clean air, water, access to 

food and resources as well as freedom to associate and develop as basic rights of the individual. 

76  These principles can be further shaped by the application of principles of corporate social 

responsibility and sustainability, and potentially augment the democratic decision making 

process of local government. 

 

However, attaining these basic rights takes place in the context of the free market economy, 

where without regulation and intervention from government and the system might favour the 

interests of the wealthy to the detriment of the masses, and their health and social welfare. An 

example of this was the industrial revolution in Great Britain during the 1800’s and the 

subsequent reforms and regulation towards the end of the period. 77 

 

There are systems of measurement for this type of economy which are concerned with defining 

the output of a nation by the value of the goods and products traded, internally and overseas. 

Most often this is referred to as gross domestic product or (GDP), or gross national product 

(GNP) Growth in GDP has indicated a nation progressing economically and until recently has 

been something of a measure of success in measuring welfare or well-being. However, more 

recent studies have contradicted the assumption by providing evidence that an increase in GDP 

can be correlated to a decline in social and environmental indicators of well-being. Additionally 

at an individual level a clear link between of market led materialism and unhappiness has been 

observed.78  
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8.2 Dialectical Materialism and Command & Control Economies (anti-thesis) 

Dialectical Materialism refers to a philosophy, which has been described as “the communist 

world outlook”. The term is cited as being first used by Plekhanov in 1891, but effectively 

founded by Engels sometime earlier in 1877.79  It is regarded as a scientific, natural philosophy, 

which uses the established sciences: e.g. chemistry, mathematics and economics, to support the 

outlook.  As such it is a material philosophic approach rather than one based in ideas or 

thoughts. Its central consideration is that the laws that bring about changes in nature are the 

same as those which bring about changes in human history.  Underpinning this are three central 

laws, which are detailed in order to understand the significance of dialectical materialism to the 

development of this thesis. 80 

As mentioned the 19th Century industrial revolution saw the rise of individual wealth for those 

who controlled land and means of production. This led to the decline in social conditions and 

well-being for the working classes.  Possibly, the clearest example would be the transposition of 

agricultural workers into factory and city based employment, changing outdoor healthier 

lifestyles with long hours in unpleasant factory conditions without regard to modern day health 

and safety standards. Karl Marx sought to address what he saw as the injustice of the capitalism 

in its treatment of the workers and together with Engel’s produced the communist manifesto on 

behalf of a group of workers disillusioned with their circumstances. Sir Karl Popper, commented 

on wider aspects of science and Marxism: 

“Marxism Claims to be more than a science. It does more than make a historical prophecy. It claims to be 
the basis for practical political action. It criticizes existing society, and asserts that it can lead the way to a 
better world. But according to Marx’s own theory, we cannot alter at will the economic reality by, for 
example, legal reforms. Politics can do no more than “shorten and lesson the birth pangs”. This I think is 
an extremely poor political programme, and its poverty is a consequence of the third rate place which it 
attributes to political power in the hierarchy of powers. For according to Marx, the real power lies in the 
evolution of machinery; next in importance is the system of economic class relationships; and the least 
important is that of politics”.

81
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The manifesto itself became the basis of the communist system of government and the 

alternative to capitalism for the socialist states. It had ten key points and essentially brought 

under state control all land, assets and means of production and mobilised to provide the most 

equitable distribution of wealth and resources across the population to provide them with 

housing, food, education and employment and equal chances of success within the system. The 

system of economic control is known as the command or “planned” economy. 82  

 

The systems of measurement in the command economy differ from that of the free market. The 

majority of communist states used the Soviet material product system (MPS) to measure 

performance.  The MPS excluded a number of areas found in the measurement of GDP which led 

to applied work from economists to establish a meaningful figure for GDP in the socialist states 

such as Russia and China.83 This work becomes important for comparative purposes as former 

socialist states become transition economies and move towards a variant model of capitalist free 

market. 

 

Under the principles of the communist manifesto the citizens of communist states had access to 

employment, food, housing, education and leisure facilities in which to achieve a level of basic 

needs.  From this, they could then move onto achieve a level of happiness personally and 

perhaps as a collective in the pursuit of happiness for the state, as well as in one’s own right. 

Arguing from this premise it is conceivable that Communism might have evolved to a state of 

well-being, but because it lacked certain fundamental liberties of the individual, and the 

attraction of western goods and attitudes the communist world outlook was undermined. While 

some still valued elements of state ownership and firm control, others were longer content with 

what they had and believed the western free market model would offer them a better quality of 

life. 84 

 

So, while it has been suggested that capitalism leads to periods of material wealth and 

happiness, there is also an incumbent factor for the people that capitalism might not necessarily 
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provide a deeper form of happiness or well-being.85  We can also offer that the planned 

economy provides an environment in which the majority could achieve a state of personal well-

being, but the planned economy itself is unlikely to survive. It is argued that the two forms have 

negated each other, and through the conflict of free market and command economies capitalism 

emerged as the stronger economic method. However, it now recognises that it must do more to 

address social cohesion and environmental damage than either of the two forms used to do as 

individuals. It could also be contended that while the two economies were in conflict, they 

actually led to aspects of social division and environmental damage while they struggled for 

mastery on the world stage. 

 

If we apply the laws of dialectical materialism we can surmise that a change was always going to 

come. There is a unity of opposites in the underlying principles of free market and command 

economies; fundamentally they have contradicted each other over the last 150 years. However, 

both economies are rooted in the notion of improving the well-being of society. They just 

approach it differently, and it has taken 150 years to synthesize.  Set this in the context of 

nations trying to achieve well-being in a globalising world economy and an increased strain on 

the worlds exhaustible resources it is argued that one possible synthesis arriving from proposed 

negation is the emergence of (a) sustainable development as a guiding philosophy and (b) 

environmental economics as a practical tool to account for environmental and ethically centred 

consequences of economic activity in both transition and free market economies. The next 

section gives an introduction to both concept and principles.  

 

8.3 Sustainable Development in the Global Free Market Economy (Synthesis) 

 

In order to understand the concept of a sustainable development we must first move away from 

the anthropogenic approaches of the utilitarian and Marxist pursuit of well-being. One author 

argues that human beings must regard the world as a living organism in its own right, and like 

other living things it has a finite tolerance for exploitation. When that tolerance has passed, the 

damage to the organism can be such that it does not recover to its original state, suffers long 

term damage or at worst, it dies. 86 The development of this viewpoint can be traced to the late 

1960’s with authors such as Carson and Lovelock and through the environmental movement 

during the 1970’s up until the Bruntland Report in 1987, which set out original vision for 
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sustainable development. 

 

 

“Development which meets the needs of the present without compromising the ability of future 

generations to meet their own needs” 

 

That definition also requires us to think about the effect of the process of development actions 

on human life around us, the promotion of intra-generational justice and also the effect of those 

actions on future generations through the promotion of inter-generational justice. However, 

reconciling the aim of sustainability development with a free market economy is not easy. The 

ethics of the market are usually for short term financial gain which accordingly, involves amounts 

of exploitation of both human and natural capital. In some cases, fiscal and policy instruments 

and developments in environmental economics have sought to control and internalise 

environmental costs to promote a sustainable objective.87  While that continues, it generally falls 

under the remit of government to enable and promote sustainable development. In context, 

nation states within the world economy at different levels of development and transition make it 

highly improbable that a level of consistency could be achieved in harmonisation of sustainable 

development practices. 88    

 

Additionally, while a nation is attempting to meet its basic needs, such as improved health care, 

transport and energy infrastructure, communications and a democratic process of government 

through economic development, there will be consequences. As many authors have observed, 

economic development will lead to degradation in social and environmental well-being. This 

might be experienced to various degrees though areas such as breakdown of the family, and 

increase in crime and environmental degradation through pollution and building development. 

As an example, if we consider the demand for energy and electrical goods in transition 

economies and the availability of goods, services, information and competition that a free 

market could provide. This creates a demand for electrical power leading to the construction of 

power stations.89 While this would be expected to engender a quality of life benefit, there are 

now implications of greenhouse gases being released to the atmosphere leading to climate 

change. There are also social implications, and an example of this might be the displaced persons 
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and loss of agricultural related income.  

 

 

Reviewing the variance of emissions to GDP expressed through the annexes of the United 

Nations Framework Convention on Climate Change and the Kyoto Protocol, it can be seen that 

an international level playing field is not available for the overarching template of sustainable 

development to do its work in the global free market. But this does not mean sustainable 

development as a high level concept is of no use. At the heart of sustainable development is the 

Local Agenda 21 policy agenda for nations and inhabitants to “think global, act local”, when 

making decisions about a way of life and economy.  What would be argued is, can this 

development be made in such a way that it does the least damage and promotes the highest 

level of “good” to the social and environmental factors around it.  Within the paradigm of 

sustainable development rather than building the power station under the conventional free 

market doctrines of cheapest cost, maximum short term profit, analysts would consider a wider 

set of applied measures to mitigate the impact.  

 

For example, a discussion with the community about proposed development and scope of the 

power requirements could commence, and residents benefit from gas fired local generation 

providing heat and power within a tighter geographic area, rather than a distant power station 

with low efficiency and associated transmission losses. Could the generator supply at a lower 

cost to the community and return a profit, could the displacement of communities elsewhere be 

avoided? These applied principles are illustrated in the Venn diagram and discussed in more 

depth later in the thesis. 90 
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There are further complexities to resolve. On the one hand, how does the Government of a 

developing nation offer a better quality of life, comparable to the western standards to its 

population?  Concurrent, how does it maintain happiness and social cohesion that occurs as the 

market economy develops. 91 Additionally, the developed economies of the world such as the 

USA and Western Europe have to consider fairness and justice when they attempt to place 

restrictions on the developing nations of countries through international legal instruments. 

 

One possible answer for both is the incorporation of well-being criteria into the decision making 

processes of government and its agencies. At its most basic level this requires that all 

developments must have regard to, and adapt and mitigate for, the economic, social, and 

environmental consequences of the action.  In this context sustainable development can be 

described as a conceptual world outlook on human economic development and its need to take 

greater account of social and environmental factors during the course of development activity.  

In this respect sustainable development can be seen as a synthesis of Marxian and Utilitarian 

thinking. The added value of sustainable development is that it brings ecological and 

environmental parameters into the equation in a way which command economies, or free-
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market mechanisms could only address as an afterthought, rather than at the outset.92 

However, because the global free market is likely to still favour profit over sustainability,93 

achieving sustainable development requires integration of legislature, policy and offer economic 

incentives at the local level to ensure behavioural change. 94 

 

While the concepts of CSR are seen to have emerged from the requirement of private sector 

business to report on environmental performance, and manage reputational issues, it is also a 

concept that lends itself to UK local government. This is because the local authority has, through 

various functions and services, a key role in establishing well being at a corporate level, with the 

decisions it takes being made corporately, through the due democratic procedure. For example, 

a decision may be made to allow a mixed development of housing, commercial and leisure 

facilities to proceed. Referring again to the Venn diagram, we can consider elements of 

environmental stewardship are addressed by the planning system, in the form of planning 

control and environmental protection. Elements of social progress can be influenced by building 

design and housing allocation, addressing for example the needs of elderly, the young and the 

vulnerable. Elements of economic progress and revenue generation follow from this in the 

planning, construction and operation phases of the development.  For these reasons the 

concepts of CSR and finding the mean between the extremes of the three parameters, is 

considered extremely relevant.  Recognising the positive impact of CSR on industry, Central 

Government sought to integrate CSR principles into its management processes, and promote 

“stakeholder” involvement in the decision making processes of government.  

 

“Nonetheless, companies themselves have shown direct positive impacts on their business and 
Government recognises the potential for CSR to contribute to the five drivers of productivity 
identified by Michael Porter investment; innovation; skills; enterprise and competition”

 95
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Local government, has the ability to act with corporate responsibility when conducting its duties 

and applying its powers at a real world local environment. How the sustainability agenda 

influences this is discussed in greater depth in Chapter IV. 

 

9. The Context of Government 

 

At the International level legalities of sustainable development are addressed by the United 

Nations. Since 1948 the remit of the UN has been to ensure peace and fairness between nations 

and where necessary, enforce the peace. Within this sits the International Law Commission 

whose mandate is the codification and progressive development of international law. This theme 

has developed since 1987 through conferences and conventions such as the Rio Earth Summit, 

the United Nations Convention on Climate Change, leading to forms of international law such as 

treaties, articles and principles areas such as the Kyoto agreement and Local Agenda 21. At this 

level the UN also provides the direction to nation states on the concept of intergenerational and 

intra-generational justice.96 These areas are examined in Chapter II. 

 

The next level of government of relevance is the European Community. The EC was originally 

founded as a forum for trade across member states and to promote social cohesion after the 

devastating effect of two World Wars fought on the continent during the 20th Century.  As well 

as trade the competence of the EC to legislate through treaties and to issue directives has 

expanded into environmental protection and social improvement. During this time the EC has 

also attracted more member states from around Europe and former Soviet Bloc countries. The 

laws and Directives developed by the EU are related to the wishes of the international 

community. These wishes must be analysed and codified by the EC and then taken by member 

states and transposed in a meaningful national law. 97 These areas are discussed in more depth 

in Chapter III. 

                                                                                                                                                                                     
However, the legal framework of this thesis requires that the three parameters of sustainability must be delineated, 
assessed and the balance found, in order to understand clearly what can, and cannot be done  in terms of pragmatic and 
legal based approached to delivering sustainability through the functions of local government. While some of the principles 
of CSR discussed may appear outmoded to evolving private sector business, they remain suitable and applicable to local 
government wishing to assess obligations in the area. 
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The next level is national government. The UK government has developed from Monarchy 

through to a system of central government over many hundreds of years.  This central 

government is split into various departments that have a remit for a particular type of issue such 

as health, environment or transport. Central Government created Local Government to deliver 

functions relating to these areas and provides further legal instruments and policy advice to local 

government establishing duties and powers.98 This relationship and the duties and powers 

relating to well-being are explored in depth in Chapter IV. However, it is important to consider at 

this stage that local government, the focus of this thesis, is considered legally and 

organisationally as a corporate body with a legal power to promote well-being. To develop this 

context we now examine the principles of corporate social responsibility in the UK business 

environment. 

 

10. The Context of Corporate Social Responsibility (CSR) 

 

In general terms CSR policies are the recognised methods for organisations trying to address the 

key areas of sustainable development policy by mainstreaming it to their business model, and/or 

as part of products and service delivery. Prior to this mandatory reports, which required 

disclosure of key environmental data such as toxins released to the environment, were a primary 

source of environmental data to measure performance against pollution limits. These were 

usually read in conjunction with the standard corporate financial annual report. In addition, 

some companies can demonstrate a history of producing voluntary corporate environmental 

reports (CER). An increase in CER was demonstrated in a KPMG survey of the worlds “top” 

companies producing reports that showed an increase from 13% in 1996 to 24% in 1999.99 

 

However, the requirement for CER to be held as accurate and objective accounts of performance 

increased. 100  This stimulated the audit and assurance consulting market to verify the claims on 

behalf of their clients and the development of detailed verification criteria for the accountancy 
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industry. 101 In part, this began to identify other issues that could affect the reputation of an 

organisation, such as health and safety issues in overseas factories, or child labour in developing 

countries. Once these practices were uncovered the associated stigma and bad press associated 

with that corporation led to a devaluation of share values, which in some cases undermined the 

ability of the company to invest and trade. Consultants and workers involved in risk management 

were then tasked to provide methods and practices to prevent the damage to the reputation of 

the organisation. Despite the growth industry in the audit and assurance market major 

organisations with a worldwide brand reputation to protect can still be exposed as having failed 

environmental standards or health and safety procedures, or in some cases gone in direct breach 

of their ethical policy through the use of child labour. 102 In some cases this could be a 

combination of all three areas. 

 

Organisations operating a CSR policy could also be regarded as “sustainable businesses”. This is 

the identified requirement for businesses to act in a socially responsible manner and take 

account of the “triple bottom line”, or face a series of consequences. One author argued 

businesses needed to take a fuller account of stakeholder’s economic, social and environmental 

needs when taking business decisions. Rather than simply consider the economic bottom line a 

sustainable business, it had to consider the limits on the social and environmental capital103.  

However, the triple bottom line approach to business has its critics who argue that it is an 

unsound claim about the social and environmental parameters. They consider these aspects are 

not readily measured or comparable with other corporations, claiming that it is a fashionable 

term that could actually hinder progress in the area of corporate social responsibility 

programmes. 104 
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The development of sustainable business practices can be narrowly seen as a commercial 

decision based upon issues of longer term profit and reputation. However, in its broader context 

adherence to the principles of the triple bottom line is a very useful framework under which 

utilitarian and socialist principles can operate and promote a stable economic growth, and 

promote environmental well-being and social stability.   

 

11. Environmental Economics and Carbon Neutrality 

 

In application environmental economics is a useful means of costing for the social or 

environmental impact of an economic activity.  As a focus of the study is carbon emissions we 

briefly examine the concept here with carbon neutrality. Carbon neutral is a term used to 

describe a situation where an organisation has assessed its level of carbon emissions, and taken 

steps to negate them. The organisation predominately looks at the use of fossil fuels consumed 

in its buildings and in transport and often in the services it delivers or the goods it supplies. This 

is sometimes referred to as the carbon footprint.  Once the footprint is established carbon 

targets are set and various methods are used to reduce the baseline. As an example, 20% 

reduction from energy saving measures, 10% reduction from monitoring and targeting, 20% 

reduction from renewable power, 50% reduction by purchasing a carbon offset or green power 

purchasing. This happens until the emissions are reduced or netted of to a zero balance.105 

 

The advantage to the organisation is usually cash saving from the energy savings and income 

from renewable power.  The economics of this are worked through as a “spend to save” project, 

where the value of project is decided by its payback period. With green power purchasing the 

organisation is paying a premium for the green tariff, but is no longer having to pay climate 

change levy on the energy bills.  

 

This is almost cost neutral but has the effect of stimulating production in the area of renewable 

power generation106. Because the offset is a pure expense, it can be internalised by the 

organisation and considered as a strategic marketing expense and passed onto the consumer 

through the price of goods or services. Even though the goods may now be more marginally 

expensive than before, the organisation speculates that being carbon neutral will attract ethical 

                                                           
105

 Carbon Neutral programmes are becoming commercially available to support these aims, for one example of business 
management and certification see: Corporate Author: [online] [viewed 18/9/2011] available at 
http://www.carbonneutral.com/  
106

 See generally, UK government work on the Renewable Obligation Commitment, (ROCS) and the Feed in Tariffs; (FIT) to 
promote commercial and residential uptake of renewable power. 



 
 

  Page | 53 
 

consumers, and possibly achieve higher share yields because of the improvement in brand 

reputation107. This risk to the company, aside from over pricing in the market, is that they must 

now maintain the image and assure the public of the continued commitment. Additionally, some 

organisations were required to partake in the UK Government carbon reduction commitment 

scheme which began formally registering involvement during 2010.  This was intended as a cap 

and trade scheme designed to allow businesses that make energy savings to claim back 

allowances paid to the government at the start of the scheme.  This area is explored in greater 

depth in Chapter IV. 

 

12. Taking It All Into Account 

 

It is evident that local authorities are facing statutory duties to promote well-being, and they are 

given powers to promote well-being as a means to promote sustainable communities. The two 

key Acts identify the requirement to promote social well-being, economic well-being and 

environmental well-being. However, it is necessary for parties to realise that these distinct areas 

are not meant to operate in isolation. The intention of sustainable development is for these 

three key areas to have regard for each other and interact harmoniously to achieve a sustainable 

outcome.  

 

To try and understand why the Acts are set up to act in this way requires an understanding of the 

human motivation to pursuing happiness. This is because the contemporary definition of well-

being in relation to the human self is identified as the state in which basic needs of the individual 

are met, and a sense of purpose and happiness brought about by a longer term, rather than 

momentary exposure to those conditions. This state relates closely to Maslow’s hierarchy of 

needs and takes into account different types of individual motivation. In many senses well-being 

is a state of self actualisation.  

 

This contemporary definition of well-being has many consistencies with the ancient Greek 

thoughts on well-being and happiness, which amongst many other things was part of their 

intellectual output which formed the basis of western philosophy.  They considered happiness 

was a state, in which man could flourish and truly realise his potential through pursuing a 

purpose, the good and achieving moral virtue while serving his or her soul. 
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Aristotle argued that happiness was the highest good of human action, which could be 

considered as the “achievement”. He also said that well-being “must not be a state or 

disposition, but an activity desirable in itself”.  The pursuit of happiness here is considered to be 

the energising force that shapes the outlook of wider society about the type of activities we 

engage in. The point at which well-being becomes happiness is when the mean point between 

excess and inadequacy is achieved, thus happiness, it can be argued, is a state of equilibrium. To 

use an analogy, if a person sets out to climb a mountain, the process of ascent is the virtuous 

process of well-being, while achieving the summit is the happiness. Notwithstanding that goals 

will be realised through the ascent, which could perhaps be described as transition happiness, 

the ultimate happiness comes upon achieving the final goal. 

 

Aristotle’s influence on its study was perhaps the most profound in relation to how we perceive 

well-being in the present day, because he considered it, in essence, scientifically and observed 

what the “good” was and the process of achieving happiness through well-being. It is his mental 

approach of deductive logic and his thoughts on how the happiness and the common good is 

attained, through establishing the midpoint of extremes of character, that most closely 

resembles the basis of governance as it relates to well-being in the context of sustainable 

development, the core policy driver relating to this thesis. 

 

It is important to make the distinction early on between well-being and happiness in the context 

of sustainable development. Through the thesis we will refer to the “promotion of well-being” in 

a legal context when what is perhaps more accurate is the promotion of well-being activities. 

Those well-being activities are rooted in the principle that activities which have social, economic 

and environmental consequences should be conducted in such a way as to promote the best 

“good” for each, without prejudicing each other. In short, the pursuit of the midpoint between 

all three is most desirable. In this context sustainable development is seen as the achievement, 

or the happiness, at the end of the activity.  

 

The pursuit of goals here is considered to be the energising force that shapes the behaviour of 

society. But, to ensure justice the energised individual must be accountable to wider society and 

society to the individual.  
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To actually achieve sustainable development we must know what that end goal actually is, else 

how would we know what to aim for or what activities to engage in pursuit of it? If, as noted, the 

ultimate goal of sustainable development is to meet the needs of current generations without 

prejudicing the needs of future generations, we have to consider the setting in which all of this 

takes place. This thesis understands the setting to be one where a new world economy is 

emerging as a synthesis of command and free market economies. Concurrent, Utilitarian and 

Marxist philosophies’ are synthesising leading to greater consideration of social and 

environmental factors in the economic decision making process of the global economy. So our 

context for understanding happiness and well-being activities is that it all takes place in a new 

global economy that wishes to operate with ethical regard to social, environmental and 

economic consequences and with regard to justice for existing and future generations. Given the 

different stages of development in nations it is appropriate to use comparative measurements to 

establish the level of development of an economy.  The system of measurement for these 

parameters and their comparison through the thesis will be GDP and carbon emissions. 

 

Applying this ideology will take place within the framework of International, European and 

National law. Within those boundaries organisation whose activities need to encompass the 

parameters of sustainable development will need guidance on what it all means for their 

business and how to make changes. They will need to become more sustainable, adopt 

corporate social responsibility programs and carbon neutral or management programmes to 

help achieve emissions reductions.  A further complexity is that the law and justice operating on 

a number of strategic levels. At the high level International law aims to ensure justice as fairness 

and could be described as a Rawls’ view. At the European level justice operates in the context of 

free trade and the avoidance of conflict, and could be regarded as a Leviathan, the Hobbes view. 

At the UK state level laws are made by Government, and the courts ensure justice and it could be 

argued as Rousseau’s romantic view, with a level of influence from Machiavelli.  So interpreting 

well-being, as the pursuit of happiness through sustainable development must take into account 

how to moderate between the different approaches to justice and look for the relevant synthesis 

that emerges from this tripartite relationship.  This is examined later in the thesis through the 

individual chapters. 

 

While that helps to set the scene on well-being, the true focus is on UK local government. These 

are public sector bodies that are now being tasked to respond to the issue of climate change and 

fuel poverty on the grounds of financial prudence and reputation, as well as legal compliance. 
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The chosen approach to dealing with those issues for a responsibly minded authority is to 

demonstrate commitment to a corporate policy, applying measures and evaluate. As we shall 

see later, the drive from central government to do this in a transparent and accountable way is 

becoming such that soon all authorities will be expected to demonstrate their commitment. The 

powers of well-being offer the greatest scope yet for innovative and rewarding carbon and fuel 

poverty reduction programmes, but they have to be understood and used properly to establish 

the midpoint between extremes of economic, social and environmental pursuits, (the pursuit of 

sustainability) and its long term objective of happiness for the greatest number, while making 

basic rights of warm and security available to the vulnerable. At the same time they must take 

account of the personal or “human” aspects of meeting basic needs providing opportunities for 

personal growth, while at the same time providing the opportunity and direction for growth and 

long term happiness in the community in which the individual is taking their role. 
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1. The Context of Energy and Well-being in International Law 

 

Chapter I set a context of well-being as a virtuous pursuit of long term happiness. It noted the 

physical environment, in which this took place as a global matter, in which command and free 

market economies were at different stages of development and being driven toward a more 

sustainable basis for growth.  Fundamental and practical differences between States require 

them to work together to avoid dispute. To assist this, International Law and the various 

governmental and supervisory bodies which regulate international affairs help shape and 

“enforce” the way in which States cooperate in matters of mutual interest.  

While this might lead to wider questions about the concept and processes of international law, 

the purpose of this paper is to identify what is relevant and how this affects the core thesis in 

Chapter IV. So what is important to understand at this stage is where to identify the sources of 

international law the UK Government is expected to respond to in relation to sustainable 

development, energy and the promotion of well-being. The following section sets out those 

areas of international law. Our focus for international law is energy and well-being, and will focus 

on the key areas of international law which has developed since 1992. However, before an 

analysis of the specific areas takes place, it is necessary to consider the global context of the 

demand for energy.  

Primarily, it is necessary to consider that developed and industrialised nations have a much 

higher demand for energy compared to developing nations. The patterns of consumption related 

for example, to US or European Economies will require more fuel and energy for motor vehicles, 

heating and cooling of buildings, industrial and information technology centres represent the 

opposite end of a spectrum to the financially poorer agricultural based economies.108 In those 

circumstances, the requirement for fuel may be as little as a supply of coke pellets or limited fuel 

oil for farm machinery. Somewhere in the middle are the emerging economies of, for example, 

India or China which require a stable and available energy infrastructure that allows them to 

develop and then compete in the global markets. Therefore, the use of energy has a different 

context depending on the geographic location and its end use.   

Energy demand on any scale engenders a form of reliance upon the resource being used. 

Wherever it is used there are consistent key global themes which surround its use.  Broadly 

speaking, these are the availability of the primary fuel used in electrical energy generation and as 

                                                           
108

 Recalling, the link between carbon emissions and GDP, though low GDP does not necessarily make citizens any less 
happy in the measureable sense. 



 
 

  Page | 59 
 

a fuel for heating systems. The availability of these fuels is often referred to as the “security of 

supply”.  Next, the purpose for which the energy is used, usually in either domestic or industrial 

applications is considered. If a shortfall in supply is predicted, the consequences for continuation 

of business, such as the operation of vital infrastructure, inter alia, hospitals schools, 

government buildings, financial hubs and street-lighting services, and measures are not available 

to mitigate those impacts, the consequences could be significant. These issues are referred to as 

the social and economic impacts. Finally, the type and quantity of fuel being used will affect the 

level of greenhouse gas emitted as a result of the energy being released from the fuel.  This will 

have impacts on both local air quality and the wider environment in the global temperature 

increase. These issues are referred to as the environmental impacts of energy use.109  

This global context of energy and sustainability was recently outlined in an authoritative report 

by the World Energy Council, (WEC)110.  The WEC summarised the core global issues on energy. 

Referring to “Energy Sustainability Dimensions” 111 they considered matters such as energy 

security, social equity and environmental impact mitigation, summarised in appendix 1. Energy 

security related to following parameters:  

“For both net energy importers and exporters this includes the effective management of primary energy 
supply from domestic and external sources; the reliability of the energy infrastructure; and the ability of 
participating energy companies to meet current and future demand. For countries that are net energy 
exporters, this also relates to an ability to maintain revenues from external sales markets” 

Social equity related to the access and affordability of the energy supply across the population, 

while “Environmental impact mitigation related to pursuance of security and access to energy 

while minimising waste and promoting low carbon and renewable opportunities”. 

Within that context the WEC report researched and identified key areas which it summarised as 

central when considering energy sustainability:  they noted “the pursuit of energy sustainability 

should be central to energy policy making” that “a wide range of factors contribute to the energy 

sustainability performance of countries” and “the scale and complexity of the energy 

sustainability challenge is increasing”, and finally “This has placed considerable strain on the 

pursuit of energy sustainability”. Further:  
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 The issue of energy security has become more of a priority in net importing countries.  

 Across OECD countries the wholesale adoption of the environmental is only a (sic) patchy; 

beyond this group programmes in many countries remain at an early stage. 

 Investment is returning to many parts of the energy sector, despite nervousness about the 

global economic recovery.  

 Changing market circumstances and country priorities have contributed to significant levels of 

volatility in policy making and affected the quality of policy implementation.  

 

The report recommended the energy sector should undertake a number of measures to address 

these issues and highlighted key implications for policy makers and the key implications for the 

energy industry and the opportunities for a sustainable future. 

It can be deduced from this report and other sources that energy is a crucial matter for nations 

to consider. Disruption to requirements for energy will most likely have a negative effect socially, 

economically and environmentally. While these effects are most easily observed on a local level, 

its cause may all too often be as a result of an international failing or crisis.  In this respect the 

international community has sought to understand its roles and responsibilities around energy 

and sustainability and by virtue of this its role in the promotion of well-being.  However, with the 

international community at various stages of transition into a new global economy a framework 

for promoting the security, equity and environmental gain is not easy to standardise. As noted 

previously, at one end of a scale some states will be profligate energy users with a limited ability 

to curtail use.  At the other end of the scale States with minimal consumption per capita may not 

require carbon based sources to develop predominately agricultural self sustaining economies. 

There will also be those economies that wish to develop industrially using carbon based fuels in 

an energy intensive manner. The question then arises, how to make a sustainable solution a fair 

one?  

In the next section we examine two key legal principles of fairness in the sustainable 

development agenda: first, common but differentiated responsibility and then inter and intra 

generational justice. These principles are then considered in the context of Aristotle and Rawls 

viewpoint on justice and fairness, in turn providing a backdrop for the subsequent review of 

international law in energy and sustainable development. 
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2. Theoretical perspectives; Principles of Fairness in Sustainable Development 

Arriving at a rule or principle of international law can be achieved through a review of legal 

instruments, custom or principles of law. However, while determining the legal standpoint is one 

matter, the context in which it operates is another.  The literature review identified key themes 

of ensuring justice, fairness and equity amongst nations as a primary purpose of international 

law. Primarily it aims to avoid disputes between nations, through collaborative and collective 

agreements such as Treaty. These are often in special interest areas such as use of the sea, or 

trans-boundary pollution issues, where the actions of one nation can damage the interests of 

others. 

It is important to understand why Parties need international law and what service it brings 

collectively. Primarily we need to accept that States or “Parties” must work together for mutual 

long term interest and in doing so help to avoid short term reactive issues that could cause 

damage to international relationships. There also needs to be a theoretical framework to deliver 

justice, fairness and equity. Naturally, any number of philosophic views could be applied to those 

themes and the matter of international law, its meaning and its effectiveness.  However, for this 

thesis we need to understand pragmatically a form of thinking that might underpin the legal 

documents, discourse and international meetings that decide the nature of international 

progress.  For this first we examine sustainable development principles of inter and intra 

generational justice and common but differentiated responsibility and relate them to theories 

proposed by Aristotle and John Rawls regarding justice and fairness 

2.1 Inter and Intra-Generational Perspectives 

Determining actions and schemes to promote well-being and avoid negative environmental and 

social impact, while delivering global economic growth clearly requires strategic thought 

amongst States. While in various stages of economic development and democratic transition 

States will require a consideration of current needs, and of what can be passed to the next 

generation. This is the matter which the international community addresses respectively through 

its approach to intra generational and inter-generational equity. 

These concepts of inter and intra generational responsibilities are explained in the “principle of 

equity and the eradication of poverty” 2002 “New Delhi Declaration of principles of international 

law relating to sustainable development” where they are discussed in the context of other 

principles such as: 
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“The principle of equity is central to the attainment of sustainable development. It refers to both inter-
generational equity, (the rights of future generations to enjoy a fair level of the common patrimony) and 
intra generational equity (the rights of all peoples within the current generation of fair access to the 
current generation’s natural resources).   The present generation has the right to use and enjoy the 
resources of the earth but is under an obligation to take into account the long term impact of its activities 
and to sustain the resource base and global environment for the benefit of future generations of human 
kind. “Benefit” in this context is to be understood in its broadest meaning as including, inter alia, 
economic, environmental, social and intrinsic benefits”.

112
 

Other authors summarise as follows:  

“The theory of inter-generational equity has been advanced to explain the optimum basis for the 
relationship between one generation and the next. The theory requires each generation to use and 
develop its natural and cultural heritage in such a manner that it can be passed on to future generations in 
no worse condition than it was received”  

On Intra-generational equity, 

“If the theory of inter generational equity can be criticized for neglecting the intra-generational 
considerations, the same cannot be said of the concept of sustainable development. Both in the Bruntland 
Report, and in Agenda 21, there is no doubt that redressing the imbalance in wealth between the 
developed and developing worlds and giving priority to the needs of the poor are important policy 
components of sustainability. Unlike inter-generational equity, intra-generational equity addresses 
inequity within the existing economic system”. 

113
    

The definitions of intra and inter-generational equity appear to provide a context or basis or 

what is fair, as well as a process of fair play in development proceedings. However, there is a 

sense of implied utilitarianism about the definitions which, in real world applied situations, such 

as the intended use by China of resources in the Australian Outback, which make it hard to 

comprehend how local interests will win out over overseas interests requiring more coal.  In this 

inter and intra generational perspectives are not theories in their own right, but something the 

international community wishes to deliver. They are definitions of what is agreed as ideal, but do 

not in themselves deliver the outcome. Delivery requires a mechanism, and this thesis suggests 

that is the role of local government.  
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3.  Common but Differentiated Responsibility 

As previously noted in Chapter I, Nation States are generally unique in respect of their economic 

output and development. The United Nations Framework Convention on Climate Change 

(UNFCCC), Articles in Appendix 2, website provides various sources of information demonstrating 

how typically low GDP countries have correspondingly low carbon emissions. If the developing 

countries aim to achieve economic growth they might expect a corresponding rise in emissions 

which will affect the global campaign to reduce emissions. If developed countries attempt to 

curb this development, they face accusations of restricting the opportunities for growth and 

competition in the developing world, under the cover of improving environmental standards. 

Let’s consider a scenario where a developing nation was able to successfully mine natural 

resources of a developed nation, and use it in power stations and factories and industry to 

provide more citizens with jobs, electricity and decent standard of living. Assume also a rise in 

per capita carbon emissions would naturally follow. Then consider attempts by the developed 

western market economies to limit that growth by placing a cap on carbon. The likely outcome is 

the West is accused of trying to hold back the quality of life and economic development of China, 

while enjoying its own developed economies.  The scenario captures the principle of common 

but differentiated responsibility; to ensure fairness States must be allowed to develop 

sustainably but those developed nations with the higher emissions have a greater responsibility 

to cap their own, rather than attempt to restrict others. Further:  

“The lack of ideological sympathy between industrial countries and developing countries in international 
environmental dialogue can be traced to a divergence in ideological premises (culpability/entitlement and 
capacity/ contribution).  The divergence in ideological premises remains and the lack of ideological 
sympathy is a continuing phenomenon. However over time the language of CBDR (and differential 
treatment has come to embody the compact, albeit with equivocal boundaries, between developing and 
industrial countries on international environmental protection”

114
 

Principles established at the Rio Earth Summit, available in Appendix 3, sought to counter this 

and as a result is a key reason developed countries have higher standards of conduct with regard 

to emissions is because they have; “both contributed most to causing problems such as ozone 

depletion and climate change and that they also possess greater capacity to respond than is 

generally available to developing states”
115

  Principle 7 of the Rio Declaration sets out the 

concept of common but differentiated responsibility. Again this is a high level principle that 

defines the goal to be achieved; again it is considered the role of local government to actually 
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deliver the sustainable schemes that achieve the objective, which in this case is sustainable 

energy, contributing toward carbon reductions. 

“States shall co-operate in a spirit of global partnership to conserve, protect and restore the health and 
integrity of the Earths ecosystem. In view of the different contributions to global environmental 
degradation States have common but differentiated responsibilities. The developed countries 
acknowledge the responsibility that they bear in the international pursuit of sustainable development in 
view of the pressures their societies place on the global environment and of the technologies and financial 
resources they command” 

116
 

In an assessment of Principle 7 it is suggested to provide an “equitable basis for co-operation 

between developed and developing states on which the latter are entitled to rely in the 

negotiation of new law to address global environmental concerns”.  Although Agenda 21 itself is 

technically classed as soft law117, Birnie and Boyle regard Principle 7 as not “soft”, but as a 

framework principle of a wider negotiated global agreement and not a matter of customary law. 

In support of this, Principle 9 of the Rio Declaration develops the theme of knowledge transfer 

and directs states to co-operate through knowledge transfer. In terms of carbon reduction, this 

could relate, for example, to technological support and investment in renewable power 

infrastructure, or cleaner combustion of fossil based fuels.  

 “States should cooperate to strengthen endogenous capacity-building for sustainable development by 
improving scientific understanding through exchanges of scientific and technological knowledge, and by 
enhancing the development, adaptation, diffusion and transfer of technologies, including new and 
innovative technologies”.

118
 

That theme is further developed in the Kyoto Protocol Article 12 referring to the use of economic 

instruments and the clean development mechanism. This allows developed nations to undertake 

and assist in certifiable carbon reducing projects in developing nations. The aim of this is to allow 

developed nations to reduce their own national carbon footprint through by claiming the carbon 

credit associated to the overseas development.   

As previously considered, States are in different stages of development, and it follows that they 

will have a different perception of a just outcome when addressing their unique concepts of 

economic development. So there has to be a theory that provides a level playing field in which to 

consider the key purposes of international law and its role in pursuit of equity, fairness and 

justice. This requires a theoretical framework to pragmatically assess options and reach 

justifiable decisions on equitable, fair and potentially just behaviour. To assist with this analysis 
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again we examine Aristotle, and also the theories of fairness proposed by John Rawls and assess 

their relevance to the terms of reference offered in Chapter I for the promotion of well-being.119  

Firstly though, given the philosophical focus of this thesis lies within an Aristotelian viewpoint of 

well-being, it is appropriate to consider Aristotle’s concept of justice in two categories: 

 “He begins by dividing justice into two categories, a general concept of justice as “the lawful” (though this 
does not necessarily mean obedience to the laws of any particular state) and a particular concept as “the 
fair and equal”.  Once again, we should keep in mind the more literal meaning of dikaiosyne

120
 as 

“righteousness,” which makes more sense of Aristotle’s claim that “this form of justice ... is complete 
virtue.... not absolutely but in relation to our neighbour” He then divides particular justice” into 
“distributive” and rectificatory justice and it is now clear he is analysing a notion much closer to our own 
notion(s) of justice as fairness”

121
 

Further; 

“Central to Aristotle’s overall argument (and the context into which Book Five fits into the Ethics
122

) is the 
idea of justice as a state of character, a cultivated set of dispositions, attitudes and good habits. It is not an 
abstract scheme or principle. In its particular manifestation, justice is concerned with good judgement and 
a sense of fairness. It is a virtue of particular importance, naturally, to those who rule, and those who 
judge”

123
 

Solomon et al, (1990) concludes the introduction to Aristotle with a familiar expression, “finally, 

Aristotle briefly discusses his famous doctrine that justice – like all virtues – is a mean between 

the extremes.” 124 Before moving onto Rawls it is useful to select key passages from the 

Nicomachean Ethics.  The language used is distinctly similar and contains themes to which 

perhaps, Rawls sought pragmatic solutions. Aristotle discussed Justice as Lawfulness and Justice 

as Fairness: 

“Let us then, find the number of ways an unjust person is spoken of. Both the lawless person and the 
greedy and unfair person seem to be unjust; and so clearly, both the lawful and fair person will be just. 
Hence what is just will be both what is lawful and what is fair, and what is unjust will be both what is 
lawless and unfair” 

Later on the topic of general justice Aristotle states that the observance of law is required but 

also considers the concept that what is “just” is “whatever produces and maintains happiness 

and it its parts for a political community”. 125 

 

                                                           
119

 “a sustainable activity, a virtuous pursuit undertaken by organisations in pursuance of happiness”    

120
 Defined in the King James Version: Greek Lexicon,  

121
 Solomon, R., & Murphy, M. (1990). What is Justice? Classic  and Contemporary Readings  Oxford: Oxford University 

Press. P.38 
122

 Solomon refers to the Nicomachean Ethics, Book V  by Aristotle, trans. Terence Irwin (1985) 
123

 Ibid 121 (Solomon) 
124

 Ibid 121  p 39 
125

 Ibid 121  



 
 

  Page | 66 
 

Since as we saw, the lawless person is unjust and the lawful person is just, it clearly follows that whatever is 
lawful is in some way just; for the provisions of legislative science are lawful, and we say each of them is 
just. Now in every matter they deal with the laws aim either at the common benefit of all, or at the benefit 
of those in control, whose control rests on virtue on some other such basis. And so in one way what we call 
just is whatever produces and maintains happiness and its parts for a political community”. 

In Justice in Distribution; Justice, Fairness and Equality Aristotle again makes the point of the 

mean between the extremes, here referred to as the “intermediate”:  

“Since the unjust person is unfair, and what is unjust is unfair, there is clearly an intermediate between the 
unfair {extremes}, and this is what is fair; for in any action where too much and too little are possible, the 
fair {amount} is also possible. And so if what is unjust is unfair, what just is fair (ison), as seems true to 
everyone without argument”.

126
 

Aristotle’s theory on Justice in Distribution has a particular relevance to the theory of sustainable 

development. These concepts are discussed under the headings of Justice, Fairness and Equality 

where again Aristotle reiterates what is “fair”.  In terms of equality Aristotle appears to approach 

what is just from a position of entitlement.  

“Equality for the people involved will be the same as for the things involved, since *in a just arrangement+ 
the relation between the people will be the same as the relation between the things involved. For if the 
people involved are not equal, they will not [justly] receive equal shares; indeed, whenever equals receive 
unequal shares, or unequal’s equal shares, in a distribution, that is the source of quarrels and 
accusations”.

127
 

This is an important consideration. If “equals” is applied to social, environmental and economic 

themes, how might equity be established between Parties which have historically overused 

natural resources? What would be the basis of shares and deciding entitlement in that multi-

layered and political scenario? Justice in Distribution could be an attempt to establish just 

behaviour from a blank canvas. It can be useful if, for example, we require a theoretical basis for 

a fair [just] agreement for a new situation of international equity; and this is of particular 

relevance to the United Nations Framework Convention on Climate Change.  

Whereas In Justice in Rectification; it involves Numerical Proportion and Equality may provide a 

further basis for reasoning or arriving at agreement where damage has occurred and a just way 

forward to tangibly establish equality is required. And as we shall see later, there is a theoretical 

resemblance to the principles employed by the Conference of the Parties under the Kyoto 
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Protocol, when determining the role of developed countries to offer technical and financial 

support to developing countries under the auspices of common but differentiated responsibility.  

“For here it does not matter if a decent person has taken from a base person, or a base person from a 
decent person, or if a decent or a base person has committed adultery. Rather, the law looks only at 
differences in the harm [inflicted] and treats the people involved as equals, when one does injustice while 
the other suffers it, and one has done harm while the other has suffered it. Hence the judge tries to 
restore this unjust situation to equality, since it is unequal”.

128
 

Aristotle provides a very suitable high level theoretical context in which to understand how 

international agreements might achieve fairness equity and just behaviour. His outlook is 

summarised as follows; justice is fairness, it is a state of character typified by good and fair 

behaviour, while greedy and unfair behaviour is unjust. Justice requires equality, and just 

behaviour leads to happiness. It is believed, this adequately provides a theory for interpreting 

the principles of inter and intra generational justice and common but differentiated 

responsibility. 

Supplementing Aristotle is John Rawls, an American Philosopher, once referred to as one of 

many thousand  professional academics who “conceive of philosophy as a practical activity that 

is dealing with the problems of consciousness and artificial intelligence, medical ethics, human 

rights, mathematics, the implications of epistemological and ethical relativism, logic and so on”. 

129 However, Rawls was also described as one of the most influential philosophers of the 20th 

Century130. This is for a number of reasons. Primarily, because his approach to justice required a 

theoretical shift away from typical and dominant utilitarian perspectives of what is desirable and 

what is feasible to a more personal concept of fairness for the individual.  In his theory on justice 

as fairness, he required contractors to the arrangement to examine factors and establish policy 

from the basis of the “original position” (OP). 131 

In the OP parties, considering which methods or principles to employ to establish a just society 

and promote justice, were required to do so from behind a “veil of ignorance”. This required the 

parties involved to imagine they would govern society, but they would not know their place in 

that society. They were required to forget personal wealth or current standing or benefits they 

might have, forget their ethnicity and religion and imagine they had no idea of what their status 

and wealth in the new order of society would be.  

                                                           
128

 Justice in Rectification, It involves numerical proportion and equality. 
129

 Robinson, D and Groves, J. (1998) Introducing Philosophy, Royston: Icon Books p.114  
130 RAWLS: key thinkers at the University of Sydney [online] [viewed 20 October 2009]Available at:  
http://www.youtube.com/watch?v=U7xtLCM3_h4 
131

 Kukathas, C., & Petitt, P. (1990). Rawls; A Theory of Justice and its Critics. Oxford: Blackwell. P.20 (Seen as individuals 
with close family sympathies, representing the continuation of close family lines) 

 



 
 

  Page | 68 
 

This encouraged impartiality, and as they could not know their standing in society they would 

intuitively choose rational principles that would lead to fairness in society, and therefore 

establish a just society.  The OP had two principles:  

The first principle, each person is to have an equal right to the most extensive total system of 

equal basic liberties compatible with a similar system of liberty for all. 

The second principle, social and economic inequalities are to be arranged so that they are both: 

(a) To the greatest benefit of the least advantaged, consistent with the just savings principle, and  

(b) Attached to offices and positions open to all under conditions of fair equality and opportunity. 
132

 

 

Of key interest is the concept of “just savings” which is now familiar in international law and 

developed later in this chapter: 

“There is one other important constraint. Justice does not permit one generation to take advantage of its 
descendants by simply consuming its wealth. A just savings principle is a corollary of the difference 
principle, requiring one generation to save for the welfare of future generations. Interpreted through the 
contract doctrine, however, there is an upper bound on how much a generation can be asked to save for 
future people”.

133
 

Consider a possible application of this experimental thinking to illustrate the difference between 

utilitarian approach to justice and an approach based on establishing justice through fairness:  

In the applied scenario we imagine an indigenous society of approximately 2000 people. They 

are set in a vast expense of undeveloped territory two thousand miles from the nearest 

developed industrial region of 250,000 inhabitants. The people live off the land in what might be 

described as a hunter gatherer society; they use skills and knowledge that have been passed 

down through generations since the Stone Age to survive. They have vast knowledge of the local 

flora and fauna and the method, by which foods should be processed, to make safe to eat.  

They do not have any of the infrastructure a developed region would expect; there are no 

buildings, roads, mechanical, electrical or water and sewage services. It is living off the land in its 

purest sense. Importantly, the people are happy with their existence and the societal bonds, and 

family units are made strong through mutual interdependence and necessity. The industrial 

region makes motor vehicles and has identified the undeveloped territory as a source of iron ore 

and copper deposits which could be developed at a lower cost than the current system of 

importing raw materials.  
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The government wishes to exploit the land and develop smelting works and processing facilities 

near to the habitat of the indigenous people. An environmental impact assessment shows the 

inward development of roads, buildings, plant and equipment and the corresponding emissions 

and pollutants to various environmental media would cause irreversible damage the landscape 

and habitat.  

It would affect the delectate balance of the local eco system and render the habitat 

unsustainable requiring the 2000 indigenous people to either absorb into the new development 

or relocate to the developed industrial region. 

At a very basic level a typical utilitarian viewpoint would suggest the greatest benefit for the 

greatest number. It would suggest through increased economic output and lower overheads the 

developed society would become stronger, more would have a higher standard of living and the 

2000 people could be compensated or accommodated elsewhere. If this was to pass effectively 

and the changes were made successfully, this would appear “just” from a utilitarian viewpoint.  

Rawls’ original position would require us to look at the circumstances behind the veil of 

ignorance. To apply this  in context of his first and second principles and by asking simple closed 

answer (yes or no) questions to individuals on either side of the development proposal, what is 

just might emerge, for example if the following questions were posed;  

 Would you like your family and community broken up?  

 Would you like your food and water sources contaminated? 

 Would you like to see natural resources exploited unsustainably for short term gain in 

prejudice to future generations? 

 Would you like other alternatives to the above fully explored? 

 

Through this approach we start to understand that justice is more about viewing individuals as 

equals entitled to basic freedoms and rights. In the given scenario, if rational choices are made 

to the above four questions, and those who govern respect choices and set their law and policy 

on that basis, justice as fairness, rather than utility  would be established and just behaviour 

incorporated to society. In this the veil of ignorance offers elements of political thought that,in 

terms of an applied local government setting of a developed political society, and as a rationale 

for fair decision making, augmented by accepted sustainable development strategies, can begin 

to make a fair and just approach to local development. 
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However, while this might work in a self contained society, Rawls himself did not necessarily see 

his theory as of use to justice between nations other than “for the limited purpose of judging the 

aims and limits of war”.134  This is developed by Pogge (1989), who at times and in his own words 

finds “shortcomings” in Rawls theory. On the subject of international law Pogge is quite critical in 

his review of how the theory might serve international law, where, as he perceives, nations 

appear to serve their own ends and special interests. 135 While this is probably true of short term 

issues, it appears cynical in this context. This is because we need to consider international law in 

the area of sustainable development and climate change slightly differently, and consider the 

utopian aspirations of Rawls theory of a well ordered society: 

Two main ideas motivate the Law of the Peoples. One is that the great evils of human history-unjust war 
and oppression, religious persecution and the denial of liberty of conscience, starvation and poverty, not 
to mention genocide and mass murder- follow from political in justice, with its own cruelties and 
callousness. (Here the idea of political justice is the same as that discussed by political liberalism, out of 
which the law of the peoples is developed.) The other main idea, obviously connected with the first, is 
that, once the gravest forms of political injustice are eliminated by following just (or at least decent) basic 
institutions, these great evils will eventually disappear. I connect these ideas to the idea of a realistic 
utopia” 

136
 

The issues affect States jointly and in such a way that law is required to concentrate on matters 

of global survival as well as existing and traditional areas of interest. On the matter of global 

warming and climate change, we are a self contained society because the threat does not have a 

geographic boundary; it is a trans-boundary issue.  And, incrementally, acceptance of this 

outlook grows through successive conferences and international meetings, the understanding of 

climate change with regard to mutual interdependence and longer term security of nations. For 

this reason, the thesis considers Rawls views of justice relevant in the applied setting of climate 

change and sustainability, and also a helpful decision making framework at the applied local 

level. 

For that reason we ask if a combination of Aristotle’s and Rawls’ concepts help provide a set of 

principles and theoretical basis for international law on sustainable development. It is possible to 

do this if we consider international law in its various forms as an intuitive set of devices, and 

instruments evolving over a long term with scope for modification, based on consensus of the 

parties.  In order to understand the spirit or ambition of international law in its purest sense, the 

pursuit of just, fair and equitable behaviour and therefore well-being in this thesis suggests as 

follows.  
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The following theoretical framework when reviewing international law in the area of sustainable 

development, does not so much attempt to unequivocally define what the outcome of a legal 

instrument or development, should be, rather to set a tone for how States, in a pure form, might 

read the instruments and respond appropriately.  

Mindful of this it is suggested new “blank canvass” agreements such as the UNFCC are reviewed 

from the point of view of Aristotle, Justice as distribution:  Justice, Fairness and Equality, which 

determines the macro rationale for discussions between the Parties attempting to establish 

agreement.  Within this specific proposals arising about the conduct of states would be reviewed 

an guided from the viewpoint of Rawls’ original position. This would establish a just position of 

morally acceptable in the conduct of States.  

Thereafter, to help set pragmatic outcomes for agreements such as Kyoto, Aristotle’s Justice in 

Rectification; it involves Numerical Proportion and Equality becomes the theoretical framework 

for understanding how social, environmental and economic shares might be allocated in a just 

manner. With this context, we should also consider how the inductive reasoning behind the 

scientific thought on climate change can be reconciled with the deductive approaches used in 

legal analysis, and where the midpoint lies in that debate. Fairness is considered achieved when 

the social, economic and environmental objectives of current and future generations are 

harmoniously considered, embarked upon or achieved over designated time period. 
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4. The Sources of International Law on Carbon Emissions and Sustainability  

 

One author stated, “international law is concerned with promoting international co-operation 

and achieving co-existence amongst States” and provided the following definition of 

international law as: 

“Those rules and norms that regulate the conduct of States and other entities which at any time are 
recognised as being endowed with international personality, E.g. international organisations and 
individuals, in their relations with each other”. 

137
 

International law concerns States establishing high level agreements of how to work together to 

establish equity or fairness. Historically these were cross boundary issues designed to facilitate 

fairness where one nation may have been more advanced and ready to exploit resources than its 

neighbours.138 For example, the law concerning the use of the Sea has evolved since the first 

United Nations Conference on the Law of the Sea (UNCLOS) in 1958 through to later UNCLOS II 

and III and related regional control of pollution treaties such as OSPAR and the London 

Convention 1972. 

While this can indicate international law evolutionary or a work in progress being modified over 

the long term, it is also commented: 

“Modern international law also seeks to control States by inhibiting or directing their conduct both in their 
relations with other states (e.g. the law prohibiting the use of armed force to settle disputes) and in 
relation to individuals, both individuals of other states (e.g. issues concerning the exercise of criminal 
jurisdiction) and its own nationals (e.g. the law of human rights)”. 

139
 

Dixon also draws attention to the concept of International Law really being described as “Law” 

by addressing the nature of enforcement.  While International Law can be seen philosophically 

as an adequate natural or consensual law, it does not necessarily have the enforcement 

components that a person might traditionally accept as part of a robust legal process. This is 

explained further: 

“There is no international legislature, comparable to a national parliament, but there are generally 
accepted sources from which international law derives, and a variety of international processes through 
which new international law is made or existing law changed. Much of international law is the product of 
an essentially legislative process involving the interplay of international organisations, conference 
diplomacy, codification and progressive development, and international courts, and a relatively subtle 
interplay of treaties, non binding declarations and resolutions and customary international law”.

140
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Birnie, Boyle (2002) also drew attention to three more recent features of international law that 

make the process “both inclusive and relatively rapid”. They are: 

 The involvement of international organisations as experts and facilitators. 

 The use of consensus negotiating procedures and “package deal diplomacy”. 

 The use of framework treaties, allowing progressive amendment. 

 

A variety of legal documents are available in the area of sustainable development and climate 

change.  These agreements vary in nature and have different legal significance. Some 

agreements are binding, while others are less formal and may simply set out the procedure or a 

set of actions that might be expected to follow from, for example, a convention or subsequent 

meeting. In order to understand where a legal commitment might arise, an initial review of 

Article 38 of the Statute of the International Court of Justice (ICJ) provides the sources of 

International Law. 141 

 

(1) The Court, whose function is to decide in accordance with international law such disputes as are 
submitted to it shall apply:  

(a) international conventions, whether general or particular, establishing rules expressly recognised by the 
contesting States; 

(b) international custom, as evidence of a general practice accepted by law; 

(c) the general principles of law recognised by civilised nations; 

(d) subject to the provisions of Article 59, judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as a subsidiary means for the determination of the rules of law.

142
 

(2) The provision shall not prejudice the power of the court to decide a case ex aequo et bono 
143

 if parties 
agree thereto. 

A review of these sources would provide the ICJ with an indication of whether “a legally binding 

principle or rule of international law existed”. These are seen as sources of “Hard Law” which 

establish legally binding principles. Rules of “soft law” established, often through regional 

conventions between States, are noted as not binding but being of some impact to the way in 

which international law has been shaped.144 
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 INTERNATIONAL COURT OF JUSTICE, Statute of the Court [online][viewed 29 May 2011]. Available at: http://www.icj-
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With regard to Art.38 (1) (a)  

“The generic use of the term “convention” embraces all international agreements, in the same way as 
does the generic term “treaty”. Black letter law is also regularly referred to as “conventional law”, in order 
to distinguish it from other sources of international law, such as customary law or the general principles of 
international law. The generic term “convention thus is synonymous with the generic term “treaty”.

145
 

In international environmental law, “Soft Law” refers to a body of instruments established by 

various supervisory bodies which might offer direction and be used to help shape hard law or 

establish custom, but are not legally binding. 

“Also relevant are the autonomous treaty supervisory bodies established by many regional and global 
environmental agreements. All of these bodies produce a wide variety of instruments, ranging from 
treaties, some of which never enter into force, to codes of practice, recommendations, guidelines, 
standards, and declarations of principles, generally adopted into the form of resolutions that are not per 
se or ab initio binding. None of these latter instruments fits neatly into any of the established sources 
referred to in Art. 38 (1) of the ICJ Statute, They are often referred to as soft law as opposed to the binding 
“hard law” represented by custom, treaty and established general principles of law”. 

146
 

If these areas of law are not binding upon States it is appropriate to question their relevance and 

value. If it cannot be “enforced” why bother with it? To counter this it is noted that in some 

cases soft law is a restatement of existing customary law, which does give it binding status147, 

and this is true of the Rio Declaration 148 and a key area for this thesis with 27 principles set out 

in appendix 5. It is suggested the most probable answer lies in the theoretical approach set out 

earlier; for the pursuit of fairness and just behaviour. In this context soft law is helpful to 

establish the types of policy or the sustainability charter that States have discussed and resolved 

to undertake in a meaningful way to promote just conduct amongst nations. It is not meant to be 

as prescriptive and enforceable as hard law. 

For that reason, key areas of soft international law relating to energy and sustainable 

development are under review are The United Nations Conference on Environment and 

Development 1992, and Local Agenda 21. Customary laws have a role in the establishment of 

international legal obligations. This role is usually considered secondary to that of the treaty. 

However, the use of customary laws in the formulation and codification of treaties is evident, as 

having a precursory value. Custom is seen to create obligation on the part of states to act in such 

a way as custom dictates, with the exception of States which refuse to carry on in such a manner 

pursuant with the custom because they persistently object to, “a practice and its legal 
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consequences”. 149 The two elements used to prove a customary rule have been described by 

Sands (1995) as follows: 

State Practice: arrived at through an examination of the states intent and act of behaving in a particular 
way, i.e. through its declarations or dealings on a national and international level. 

Opinio juris: the state must be acting in the manner because it believes it has a legal obligation to do so 
and is not merely acting in such a manner out of comity. 

It is implicit that a State cannot say one thing and do another. If over a period of time it sends 

signals to other states indicating its wish to act in a certain manner or in accordance with 

contemporary thinking on a particular issue, it cannot embark on a practice which is in 

contravention of its original stance. If the State should divert from what is considered to be a 

customary law, the process of liability and compensation arises. At the international level this 

can be a time consuming and expensive process, proving also an embarrassment to the state 

concerned. 

In some cases lacunae or gaps in knowledge occur in international law. This could be because a 

unforeseen situation arises, and the generalities of framework agreements and soft law are 

unable to give a clear answer. And as commented by one expert in international law, “a lack of 

precision in legal language is invariably seized upon to justify a permissive interpretation of the 

text, and its application becomes more difficult to oppose on political or legal grounds than 

would be the case if the legal instruments were clear”. 150 When commenting on matters that 

involve, for example pollution of international waters, one author takes the view the absence of 

a super authority to regulate absolutely may allow for grey areas to emerge and general 

principles of law may be seen as a “last resort to avoid a blank license to pollute”.151   

So when there is an apparent ambiguity in hard, soft and customary law, a number of principles 

of general law are available to the ICJ and legal practitioners to interpret and influence decision 

making. These would guide the Court on suitable behaviour and may also deductively draw on 

concepts of domestic law to help resolve the ambiguity.152   

Note is also made of the multiple “principles” emerging from within the Conventions under 

review. For the purpose of this review general principles are those referred to when principles or 

Articles of Treaty do not provide an understanding or remedy to the specific ambiguity.  
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They are seen as principles of law in the sense of a wider legal framework. Because the 

provisions of international law seem clear in this area, it is not intended to review them in 

greater depth at this time. 

4.1 The United Nations Framework Convention on Climate Change (UNFCCC) 

The United Nations Framework Convention on Climate Change 1992 (UNFCCC) is the key multi 

lateral international legal instrument associated with climate change.  It has the status of Hard 

Law, which carries an expectation upon States of with either monistic or dualist legal systems to 

enact and integrate treaty objectives into national law. The treaty preamble has an inclusive 

tone which from the outset acknowledges unpredictability of future climate change events and 

the historical emissions of the developed countries in proportion to those of developing 

counties.  This convention entered into force on 21st March 1994 having been ratified by 189 

countries.  It has been described as: 

 “...an overall framework for intergovernmental efforts to tackle the challenge posed by climate 
change. It recognises that the climate system is a shared resource whose stability can be affected 
by industrial and other emissions of carbon dioxide and other greenhouse gases”. 153 

Under this Convention, governments: 

 Gather and share information on greenhouse gas emissions, national policies and best 
practices. 

 

 Launch national strategies for addressing greenhouse gas emissions and adapting to 
expected impacts, including the provision of financial and technological support to 
developing countries. 

 

 Cooperate in preparing for adaptation to the impacts of climate change. 
The preamble makes reference to other related international agreements on environmental and 

climatologic sustainability and demonstrates the interlaced nature of the specialist fields 

affected by climate change.154  Article Two states the objective of the Treaty. 
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Article 2: “The ultimate objective of this Convention and any related legal instruments that the Conference 
of the Parties may adopt is to achieve, in accordance with the relevant provisions of the Convention, 
stabilization of greenhouse gas concentrations in the atmosphere at a level that would prevent dangerous 
anthropogenic interference with the climate system. Such a level should be achieved within a timeframe 
to allow ecosystems to adapt naturally to climate change, to ensure that food production is not 
threatened and to enable economic development to proceed in a sustainable manner”  

The principles contained under Article Three present the conceptual approach or rationale of the 

Parties, for delivery of the objectives of the Convention.155 Principle One is a key consideration as 

it tables the requirement for two key considerations, developed through this thesis; One, inter 

and intra generational equity and secondly, common but differentiated responsibility. It states; 

Article 3: Principle 1: “The Parties should protect the climate system for the benefit of present and future 
generations of humankind, on the basis of equity and in accordance with their common but differentiated 
responsibilities and respective capabilities. Accordingly, the developed country Parties should take the 
lead in combating climate change and the adverse effects thereof”.  

Principle Two requires special consideration to be given to individual circumstances of 

developing countries vulnerable to climate change or those that would bear and undue burden 

under the Convention. While Article Three, Principle (3) is also central to this thesis because it 

advocates parties to take precautionary measures to:  

Article 3: Principle 3: “anticipate, prevent or minimise the causes of climate change and mitigate 
its adverse effects. Where there are threats of serious or irreversible damage, lack of full 
scientific certainty should not be used as a reason for postponing such measures, taking into 
account that policies and measures to deal with climate change should be cost effective so as to 
ensure global benefits at the lowest possible cost”.156 

The remaining section of Article Three gives the Parties a right to promote sustainable 

development and “co-operate to promote a supportive and open international system that 

would lead to sustainable economic growth and development in all Parties”. Article Four sets out 

the commitments of the Parties under the Convention and sets in the context of common but 

differentiated responsibility a theme of promotion and co-operation.  It begins with a 

requirement to produce a national inventory of anthropogenic emissions sources and measures 

taken to remove emissions via carbon “sinks” of all emissions not controlled by the Montreal 

Protocol. This is a vital piece of work, as it provides the baseline of emissions by which much of 

the promoting and enabling work will be measured in the future.   

                                                                                                                                                                                     
(v) General Assembly resolution 44/172 of 19 December 1989 on the implementation of the Plan of Action to Combat 
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Thereafter, a series of pragmatic commitments are laid down in the Convention, which States 

must adopt within the context of common but differentiated responsibility. In the UK these 

commitments would initially be reviewed by central government, which would then task the 

appropriate governmental department to develop draft statute or policy to meet the 

international obligation. Many of these commitments would be passed to local government for 

delivery through a variety of means; these high level commitments are summarised below for 

concise understanding at this stage and are developed later in Chapter IV in the review of local 

government duties. 

The remainder of Article Four, in summary, requires each of the Parties to develop national 

policies and take measures to deliver the policy aims. Once again developed countries are 

expected to lead a global effort and develop sustainable programmes to deliver reductions of 

carbon dioxide and other green house gas emissions and meet annually through the conference 

of the parties. The UNFCC also contained two annexes. Annex I contains a list of industrialise 

countries and in transition while Annexe II contains a list of developed countries as a sub group 

of Annexe I which must pay for costs incurred by the developing countries. 
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4.2 The Kyoto Protocol 1997 

 The United Nations media team provide a helpful summary to the Kyoto Protocol for visitors to 

Copenhagen for the 15th Conference of the Parties, December 2009.  

“With 193 Parties, the United Nations Framework Convention on Climate Change (UNFCCC) has near 
universal membership and is the parent treaty of the 1997 Kyoto Protocol. The Kyoto Protocol has been 
ratified by 190 of the UNFCCC Parties. Under the Protocol, 37 States, consisting of highly industrialized 
countries and countries undergoing the process of transition to a market economy, have legally binding 
emission limitation and reduction commitments. The ultimate objective of both treaties is to stabilize 
greenhouse gas concentrations in the atmosphere at a level that will prevent dangerous human 
interference with the climate system”.

157
 

It should be noted, there are several different types of protocol. In this case the Kyoto Protocol is 

an international agreement under the United Nations Framework Convention to add to or 

modify existing treaty obligations.  Article 17 of the UNFCCC provided the basis for adopting 

protocols to the Convention, and the requirements for entry into force of the protocol were 

established within that particular instrument.  Only Parties to the convention may be Party to a 

protocol, and decisions under any protocol can only be taken by the Parties to the Protocol 

concerned. 158  The purpose of such a protocol is to act as: 

“....An instrument with specific substantive obligations that implements the general objectives of a 
previous framework [UNFCCC] or umbrella convention. Such protocols ensure a more simplified and 
accelerated treaty making process and have been used particularly in the field of international 
environmental law”.

159
 

Similar protocols with overlap and significance to the Kyoto Protocol include the 1987 Montreal 

Protocol on Substances that Deplete the Ozone Layer, which implemented aspects on the Vienna 

Convention for the protection of the Ozone Layer.   

As noted, the Kyoto Protocol is an international agreement designed to supplement the UNFCCC 

and set international targets for emissions reductions. It became a legally binding instrument in 

February 2005 after it passed the ratification criteria160. Prior to this there were concerns the 

protocol would not be ratified after the American Bush Administration refused to sign believing 

the protocol was “fatally flawed”. They believed it would be damaging to their economy because 
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it did not include emissions from developing countries. 161  However it is important to recall the 

UNFCCC is designed to stabilise emissions from developed countries, whilst helping developing 

countries to grow their economies in a sustainable manner. 

4.3 United Nations Conference on Environment and Development 1992 (UNCED)  

UNCED was a defining conference of direct relevance and impact to international behaviour in 

the area of energy and well-being.  It took place in Rio de Janeiro during 3rd -14th June 1992, 

hosted by the Brazilian Government under the informal name of “The Earth Summit”.  Building 

on the previous UNCED in Stockholm 1972, the principle themes of environment and sustainable 

development were discussed by 172 participating Governments and over 2400 representatives 

from non-governmental organisations.  As a result of their endeavours, a number of documents 

were published which have legal weight and bearing on this thesis. They are: the United Nations 

Framework on Climate Change and the Rio Declaration on Environment and Development and 

Agenda 21.  

Other documents produced as a result of the conference with less impact for this thesis was; the 

Statement of Forest Principles and the United Nations Convention on Biological Diversity.  

The Rio Declaration contained a set of 27 principles of sustainability and set an overall context 

for behaviour amongst States. While many of these have a bearing on general well-being and 

sustainable development, some may affect UK central government while others may affect local 

government, simultaneously there may be principles that affect both. It is not intended to list 

them exhaustively here as the declaration and its impact on local government is given and 

annotated to this effect in appendix 6.  This sets out an analysis of the principles from the Rio 

Declaration that are likely have a direct impact on UK local authorities duties and powers, and 

delivery of its functions at a departmental level. The way in which local government might 

employ its powers of well-being to develop these themes is explored in Chapter IV, set against 

the backdrop of the central government strategy on sustainable development, the central 

themes of which are now explored in the analysis of Agenda 21. 
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5. International Law and Local Government: Local Agenda 21 

 

Arising from the UNCED 1992 was Local Agenda 21 which The United Nations Department of 

Economic and Social Affairs, Division for Sustainable Development describes as follows:  

“A comprehensive plan of action to be taken globally, nationally and locally by organizations of the United 
Nations System, Governments, and Major Groups in every area in which human impacts on the 

environment”. 162 

This plan was finalised and released during UNCED 1992 along with the Rio Declaration on the 

Environment after a number of years preparatory work. While the Rio Declaration set out the 

principles of behaviour amongst states, Agenda 21 provided the detailed plan in four sections: 

 Section I: International Cooperation to Accelerate Sustainable Development In Developing 

Countries and Related Domestic Policies 

 Section II: Protection of the Atmosphere 

 Section III: Strengthening the Role of Major Groups 

 Section IV: Financial Resources and Mechanisms 

Agenda 21 can be regarded as a document developed to bring about a meaningful change in the 

mindset and processes of the international community and its domestic governmental bodies 

with regard to sustainable development. The preamble set out the broad themes and substance 

of Agenda 21 as a “basis for action” and how it was intended to be a global effort to work in 

partnership and participate in the key areas of social and economic development.  Importantly, 

particular note was made of the transition economies in their period of social and political 

tension. From the outset it refers to the inequalities between nations and the links to well-being 

and the environment163. The preamble also sought to clarify two important areas relating to the 

core energy aspects of the thesis: 164 

Local authorities were specifically mentioned in Agenda 21 Chapter 28 where a programme area 

and the basis for action, objectives and activities for local authorities were set out. The message 

of Agenda 21 in the UK was to a degree accepted and taken up at that time. UK local authorities 
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adopted the phrase, “think global, act local” to promote awareness of the issues presented by 

Agenda 21. In some cases Agenda 21 officers were nominated to co-ordinate the wide ranging 

activities that spanned across various departmental interests. Since then the role has either 

diminished or evolved and crossed departmental boundaries dependent on unique situation of 

the particular local authority. In many cases the intent of the role is now carried out by officers 

referred to as sustainability co-ordinators. Practically, the role is to bring together interests from 

the front line public services such as waste management and housing and planning, in areas such 

as community strategy incorporating waste collection and the promotion of recycling through to 

public and private sector housing insulation programmes and green transport programmes. They 

also act in a corporate capacity assisting with the implementation and internal policy on matters 

such as corporate energy, planning policy, local business and environment and a green transport 

policy.  

Since then and in relation to energy more specific strategies have evolved such as internal 

carbon management, promotion of energy service companies and decentralised energy 

programmes. These relate directly to the energy reduction aims of Agenda 21 and other hard 

law and as such reinforce concepts of State behaviour. This is discussed more fully in Chapter III 

through the EU Save II projects and in Chapter IV within the context of well-being and ultra vires. 

The original concept of sustainable development as a theme is usually attributed to the 1987 

Bruntland Report. It was through this report the international community began to consider 

sustainable development as, development which does not compromise the availability and 

access to resources for future generations. In terms of international law though, the key event 

which set out principles on sustainable development, was the UN Conference on Environment 

and Development and the resulting Rio Declaration on Environment and Development and 

Agenda 21 in 1992 which was built on the 1972 UN Conference held in Stockholm. 

Sustainable development requires a balanced approach to, and a reconciliation of economic, 

social and environmental parameters. Within this it also contains themes of intra- generational 

and inter-generational justice and, common but differentiated responsibility.  It follows then that 

sustainable development law will concern itself with the overlap and regulation of these themes.   
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Later in 2002, the International Law Association in New Delhi Declaration of Principles of 

International Law relating to Sustainable Development sought to understand the key principles 

that occur in this area. They summarised seven principles relevant to States achieving 

sustainable development, summarised here and developed through the thesis. 165 

1. The duty of States to ensure sustainable use of natural resources. 

2. The principle of equity and the eradication of poverty. 

3. The principle of common but differentiated responsibilities. 

4. The precautionary approach to human health, natural resources and eco systems. 

5. The principle of public participation and access to information and justice. 166 

6. The principle of good governance. 

7. The principle of integration and interrelationship, in particular in relation to human rights 

and social, economic and environmental objectives. 

It should be noted the New Delhi Declaration was a summary of the collective findings of a group of 

multinational lawyers, with many from developing countries.  As such it should not be regarded as 

a legal document having the same weight as, for example, a Convention, even though its findings 

were drawn from legal documents and principles. However, its legal value is such that it might be 

taken account of by the ICJ when trying to establish if a rule or principle of law did exist.  Of 

significance to the mechanics of international law at this stage is the principle of integration and 

interrelationship, in particular in relation to human rights and social, economic and environmental 

objectives. This advises States to take account of all the principles contained in the New Delhi 

Declaration when resolving the objectives of sustainable development:  

“......All levels of governance – global, regional, national, sub national and local – and all sectors of society 
should implement the integration principle, which is essential to the achievement of sustainable 
development.  

 States should strive to resolve apparent conflicts between competing economic, financial, social and 
environmental considerations, whether through existing institutions or the establishment of appropriate 
new ones. In their interpretation and application, the above principles are interrelated and each of them 
should be construed in the context of the other principles of this declaration.....”

167
 

As a result, some see sustainable development law as a concept at the intersection of 

International economic law, international social law and international environmental law.   
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“As not all international law in these areas is (or even needs to be) integrated, the term “sustainable 
development law” refers to a specific, narrower set of legal instruments and provisions where 
environment, social and economic considerations are integrated to varying degrees in different 
circumstances. And by extension, the principle of integration is fundamental to sustainable development 
law”.

168
 

However, this interpretation of what sustainable development law actually is does not 

necessarily have consensus. Across the range of legal opinion some may still defer to the 

established sources of international law to establish where an obligation exists and what actions 

might be expected to follow. For this reason we now review the established sources of 

international law to determine the actual obligations being placed on the UK in the area 

sustainable development, climate change and carbon reductions.  

Sustainable development captures a range of issues relating to social, economic and 

environmental outcomes. This also links to a range of human factors that could easily be 

integrated into the discussion around social responsibility. For example, the Centre for the 

Development of International Sustainable Development Law based in Canada conducts legal 

research in the following areas: Trade Investment and Competition, Bio-diversity and Bio-safety, 

Health and Hazards, Climate Change and Vulnerability, Human Rights and Poverty Eradication 

and Natural Resources 169 reviewing all these areas in depth is not in scope for this thesis. 

However, they are noted as part of the wider set of issues that will from time to time have a 

bearing on the core areas of international law under deeper investigation.   As a result, this 

chapter initially aims to provide a general understanding of international law intended to 

promote energy and sustainable development, rather than focussing on a review of 

environmental law.   

Principles of law are available to support sustainable development. Primarily, the precautionary 

principle is found in a number of hard and soft law documents. It is applied to social and 

economic development proposals where a level of damage to the environment is anticipated. It 

is a rationale which requires a scientific assessment to determine what kind of mitigation may be 

required to reduce damage or avoid it completely.  Its key message is set out in Principle 15 of 

1992 Rio Declaration on Environment and Development and as seen earlier in this chapter in 

Article 3 (Principles) of the United Nations Framework Convention on Climate Change. 

“In order to protect the environment, the precautionary approach shall be widely applied by States 
according to their capabilities.  Where there are threats of serious or irreversible damage, lack of full 
scientific certainty shall not be used as a reason for postponing cost-effective measures to prevent 
environmental degradation”. 
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Additionally; 

“Simply put, precaution means the proponent of activities which might lead to either significant, serious or 
irreversible harm is obliged to take measures (or permit measures to be taken) to prevent this damage 
(including halting the proposed activities) even if there is a lack of full scientific certainty as to the 
existence and the severity of the risk. In essence, precaution switches the burden of proof necessary for 
triggering policy responses”.

170
 

Two of these principles were recently tested in the Australian Courts in Gray v The Minister for 

Planning, where the judge applied the concepts of inter-generational equity and the 

precautionary principle to the proposal to develop new coal mines in New South Wales.  This 

was particularly interesting, as the effects of burning coal on green house gas emissions, as well 

as the land use issues were taken into account. Even though 80% of the coal would be used 

overseas the finding of the Court was as follows: 

“Finding that the IGE required an assessment of cumulative impacts, Pain J, (the judge) approved 

a recent article in which; 

 [t]hree fundamental principles underpinning the principle of intergenerational equity are identified; 
(i) the conservation of options principle which requires each generation to conserve the natural and 
cultural diversity in order to ensure that development options are available to future generations; (ii) the 
conservation of access principle which is that each generation must maintain the quality of the earth so 
that it is passed on in no worse condition than it was received ; (iii) the conservation of access principle 
which is that each generation should have a reasonable and equitable right of access to the natural and 
cultural resources of the earth...In terms of the environmental impact assessment which takes into 
account the principle of intergenerational equity as set out above, one important consideration must be 
the assessment of cumulative effects of proposed activities on the environment” . 

The judge also set out how the precautionary principle shifts the burden of proof:  

 “*t+he function of the precautionary principle is to require the decision maker to assume that there 
is, or will be, a serious or irreversible threat of environmental damage and to take this into account, 
notwithstanding the fact that there is a degree of scientific uncertainty whether the threat really exists or 
its extent. As identified in Telstra v Hornsby at [150], if the two conditions precedent or thresholds are 
satisfied so that there is a threat of serious or irreversible environmental damage and where there is the 
requisite degree of scientific uncertainty the principle will apply so that the shift in the evidentiary burden 
will occur meaning that the proponent for the development has to demonstrate that the threat does not 

exist or is negligible”.  
171

 

The ruling, apparently, does not block the development of the coal mine but does oblige the 

Australian government to account for emissions wherever the coal is used. In this case the 

emissions over 21 years are estimated at 529 million tonnes of greenhouse gases.  
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When reviewing this verdict, the Australian government may also be considering the royalty 

payments from mining companies.  

This is an important consideration for States wishing to continue to exploit carbon based wealth. 

If they were to apply a basic carbon tax tonnage of £12 per tonne to the project, the costs over 

the lifetime in simple terms is £6.348 Billion. Such a figure is likely to seriously alter the 

prospective investment case if not condemn it once the costs were internalised. Additionally, 

from the government’s point of view it has lost the resource for good and irreparably damaged 

the landscape. Fortunately, this style of application of the law and environmental economics 

serves to drive the search for suitable renewable or lower carbon alternatives and is a useful 

message, perhaps, for the UNFCCC Conference of the Parties. 

6. Latest Developments: The Conference of the Parties 

The Conference of the Parties (COP) is a specific term within Article 1 of the Kyoto Protocol. It 

refers to the supreme authority of, and the annual structured meeting of the Parties to the 

United Nations Framework Convention.  The Kyoto Protocol was adopted at COP 3 in 1997, 

ratified in 2005 and set targets for reduction between 2008 -2012.  

“The developed countries (Annex I parties) that have ratified the Kyoto Protocol are the only ones to have 
accepted a legal commitment to reduce their own GHG emissions in 2008 -2012 in accordance with Annex 
B of the protocol.  This Annex is valid until 1 January 2013, and COP15 must find a replacement for it. The 
replacement is most likely to be either a new Copenhagen Protocol or a new Annex B to the Kyoto 
Protocol. According to the Bali Action Plan it might be necessary to change the UNFCCC itself”

172
 

Looking back at recent conferences COP 13 in 2007 focussed on long term cooperation in the 

following areas and developed COP 15 which took place in December 2009 in Copenhagen. The 

areas were, establishment of a shared vision, climate adaptation, reduction commitments for 

developed countries and reduction solutions for developing countries, financing technology 

development and technology transfer. However, COP 15 was set in an environment of growing 

public concern over the veracity of government claims about anthropogenic emissions leading to 

global warming. For example, the UK Daily Telegraph amongst others, reported more than 

31,000 scientists have signed a petition denying man-made global warming. In contrast, the 

Royal Society cited the Intergovernmental Panel on Climate Change have achieved consensus 

that it is 90% likely that emissions leading to increased temperature are man-made173.  
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The emissions debate aside it is clear that developing countries have a profound social and 

economic need for energy, and this will have a number of environmental impacts. 

The most recent COP met in Cancun in November 2010 to discuss progress and again agree 

objectives. At Cancun they reaffirmed commitment to the original agreement and a range of 

objectives including ambitious carbon reductions, providing technology, capacity building and 

financial resources to developing party countries, also reaffirming the concept of common but 

differentiated responsibility. COP 16 recognised greenhouse gas emissions must be substantially 

cut but was unable to set a target and has deferred it to COP 17 for consideration. They also 

discussed further adaptation and mitigation measures mindful of the needs of social and 

economic improvements in the developing nations. Paragraph 90 of the ensuing report from the 

COP16 highlighted an objective central to the thrust of well-being. The full report is given in 

appendix 4:  

90. Reaffirms that the Parties should cooperate to promote a supportive and open international economic 
system that would lead to sustainable economic growth and development in all Parties, particularly 
developing country Parties, thus enabling them better to address the problems of climate change; 
measures taken to combat climate change, including unilateral ones, should not constitute a means of 
arbitrary or unjustifiable discrimination or a disguised restriction on international trade

174
. 

In this the international community is considering that it has to open up the opportunity for all 

nations to develop sustainable economic growth, proposed in this thesis as the midpoint 

between social, environmental and economic parameters in well-being.  It is also considered this 

is a high level goal that can be perceived as fair and just and one that can promote equity, 

particularly in Aristotle’s view of justice. However, due to the nuances and different stages of 

international development and also the interaction of different systems of political thought 

between new trading partners, it is comprehendible to see how Pogges earlier view of nations 

acting in their own interest comes into play.  

For example, it is feasible the developing economy government, with a requirement for 

Australian coal required to build industrial capacity and power stations, see the Australian Court 

ruling as a cynical use of power and developed world “club” mentality to add another £6.5 Billion 

in cost to the developing party economy. They could possibly argue, that coal is essential 

because of its specific energy content for raising sufficient temperature to smelt steel, and form 

the products that will develop their economy. If the core industry of the developing nation was 

likely to be low carbon motor vehicles, the idea of cheaper, more efficient imported motor 
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vehicles could undermine the manufacturing and employment in the Australian motor industry. 

It could therefore be reasoned that a carbon tax was a means to restrict economic development 

and well-being, whilst maintaining the economic standing of the developed nation. In the long 

term situations like this could lead to issues between nations, particularly trans-boundary 

pollution if the developing country opted for low grade coal and inefficient power stations.  

In order to promote sustainable economic growth, this type of issue requires management to 

arrive at a fair outcome. If we return to the concept of the original position it is apparent how 

John Rawls’ suggestion of a veil of ignorance could serve the situation and could be used to 

reach fair and equitable resolutions. Applied OP theory could be used, for example, to transfer 

knowledge and place requirements about how much coal is used and where, if those power 

stations and factories could be used as base load heating for district and community heating 

systems, could the coal be washed and the carbon captured and stored? Could the developing 

economy and the Australians discuss methods of trading carbon to attempt to limit those 

emissions? It is considered aspects such as these are open to debate and require engagement in 

order to find the midpoint of wellbeing. 

7. Conclusion and Progression  

The chapter considered the current world outlook for global energy and introduced the key 

themes of sustainable energy as a resilient, secure and low carbon content catering for the 

needs of social and commercial requirements. Because of the trans-boundary nature of energy 

and sustainable development, States must work together under international law with due 

regard to current and future generations. States must develop on the basis they do not impede 

each other’s legitimate need for economic growth and there is a greater responsibility in 

developed nations to curtail carbon emissions. Aristotelian thought can underpin and provide 

interpretive themes of the high level “just” behaviour through the relevant legal instruments, 

while John Rawls’ original position gives us an idea of how justice as fairness might be enacted in 

practice in specific developments.  

The UNFCC is considered a key treaty affecting the UK in a binding way.  The UK Central 

Government must interpret and implement statute and policy designed to meet the 

requirements of this international law. UNCED is considered of more importance to local 

government as through Agenda 21 it provides specific direction on the key issues of local level 

energy and sustainability. The issue of sustainable development law is noted as a developing 

area. Though some consider it to be merely a collection of laws and principles, it is clear that a 
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set of legal principles of what sustainability actually is, is emerging.  Some of these principles 

have been tested in Australia with the court providing an interpretation quite consistent with the 

earlier identified theories of Aristotle. Though possibly still utilitarian in approach, that 

interpretation also has some consistency in its application with the original position. The 

researcher considers international law provides legal instruments and principles that directly 

affect local government behaviour in the UK, and these will be discussed more fully in the main 

body of the research. The Conference of the Parties for UNFCC is considered a very appropriate 

method of maintaining the global level of interest in the energy and sustainability agenda. It is 

suggested a cross conference restatement by the UNFCC Conference of Parties, regarding the 

energy and sustainability elements of UNCED Agenda 21, backed by legal principles, would be 

useful to local authorities wishing to progress with projects using the Local Government Act 2000 

powers of well-being. 

 In addition, it is evident the UK, Europe and the rest of the world have key duties of in two 

areas. Primarily, it is suggested major resource holders must resist the sale and use of high 

carbon content fuels such as coal. This may be more easily achievable, with the use of market 

instruments which internalise the environmental costs of carbon and promote market interest in 

renewable alternatives. Secondly, there is a clear duty to assist developing country Parties with 

knowledge and technology transfer to bring the required social and economic change, such as 

the alleviation of poverty and the protection of indigenous people, with the minimal 

environmental impact. Chapter III explores some of the European practical experiences in energy 

efficiency, considers the link to internal security as well-being, and in part how the transfer of 

those concepts and practices may assist developing countries.   
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1. The Context of Well-being in the European Union  

 

Sections of the contemporary media often lampoon the European Union, appearing to perceive 

it as a vehicle that attempts to create intrusive or unwarranted interference with national ways 

and customs. While that may sell papers and provoke a lively debate as to what European Law 

has become, it must be noted the debate can take place in the environment of relative peace 

and stability.  In 1948, the context was entirely different, as the European Communities got 

underway.  In order to establish a context for well-being in Europe, it is necessary to consider the 

turmoil the continent has experienced as an industrialised society over the last 100 years. 

Europe, as a collection of nation states, is an entity that has seen two highly destructive, all 

engaging world wars. It has experienced the Cold War, military enforcement of political 

differences and restrictions on personal freedoms, regionalised territorial disputes and further 

conflict leading to, amongst other things, human atrocities and protracted trade disputes. 

Avoidance of those things as far as possible is considered at the forefront of European rationale 

for agreements between States and the uppermost requirement in terms of well-being for the 

collective States.  

 

It is also important to consider how crucial it is to have the legislation in place that is conducive 

to good relationships, and laws meet with principles of fairness established in the previous 

chapters. Europe after all, experienced the Great War of 1914-18 and the shocking loss of life, 

human dignity and destruction of property. But despite that event, the collective ability and 

attempt to regenerate society during the 1920’s and 1930’s also had its share of issues. Under 

the Treaty of Versailles in 1919, Allied attempts to hold Germany responsible for war damages 

and subsequent financial repayment were met with limited success and a sense of grievance 

within Germany. 175  Adolf Hitler’s rise to power and his ability to assemble a political 

environment, public support and a war machine, capable of invading and holding much of 

Europe between 1939 and 1945 resulted in further devastating consequences; not least the 

detonation of two atomic weapons in Japan and perhaps exposed the limitations upon Treaty as 

a means of resolving dispute.   
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While it is not intended to discuss here if the Treaty of Versailles was fair, it does inform our 

understanding of pitfalls when Treaty is drafted. It urges caution as to how it might be 

communicated, interpreted or politically understood, and what the consequences might be in 

the scenario where one State believes an agreement is compromising its national stability or 

long term interest. Taking the consequences of the Second World War into account the Treaty of 

Brussels in 1948 intended to promote the rights of the individual and foster better relationships 

between States.  176 

 

During this evolution, from 1948 to the present day, conflict has still occurred around the world 

and some European nations have played a role in a military capacity.  However, the strategy of 

becoming involved in other nation’s issues is considered to have increased the threat to 

European Union and the issues of security of European nations are now not so much of a 

European land mass and border issue, but lie in understanding new and “asymmetric”177 threats 

to the established security.  Global terrorism and the associated atrocities such as the World 

Trade Centre attacks, the Madrid and London train bombings, while unlikely to destabilise the 

European Union, present it with a set of issues to comprehend that lie outside of the conviviality 

of existing diplomatic arrangements and approaches to military conflict. In addition, with 

Member States so heavily dependent on information technology, cyber threats to information 

and communications also aim to undermine daily life, and present threats to organisational 

security. As this chapter shall investigate, dependence on imported energy also poses a risk to 

the stability of the Member States. Recognising these factors, the literature review of European 

law identified key themes of the need for peace, stability, security, economic growth and social 

welfare.  It identified nations that successfully removed the apparatus of war and identified a 

working relationship and a new economic and social order in its place. It proved that it can 

operate through diplomacy, arbitration and evolving legally binding agreements.  

In this the European Union has also sought to enlarge and integrate new Member States, 

bringing it to a current total of twenty seven. A theory behind this collective action and its role in 

well-being is now examined. 
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2. A Theoretical Perspective 

 

Understanding why nations in the EU now work together, rather than act alone, is helpful with a 

theoretical context. While this can be perceived from a number of theoretical perspectives, the 

views of Thomas Hobbes and the concept of a social contract is possibly the most appropriate 

starting point.  As one former EU President stated: 

 

“For hundreds of years, war was the only way for Europeans to ensure their security. It was a matter of 
attacking before being attacked and burning your enemies' cities before they burned yours. This is the 
world which Thomas Hobbes described as "that condition which is called war... where every man is enemy 
to every man."

178
 

 

Hobbes believed in the power of the sovereign and the role of a strong government. Without 

this and a form of social contract between the population and the state, he perceived the natural 

condition of man pitted against man would occur, making life very short and unpleasant for 

everyone. He referred to this as the state of nature and identified the need for a social contract 

between individuals and the state in order for the state to protect the population from their own 

undoing.  Critical to stability, argued Hobbes, was an absolute and powerful sovereign, which 

effectively controlled all the authoritative organs of society.179  Hobbes’ viewpoint was 

established within the context of the English Civil War and, as a result, was primarily concerned 

with establishing order within a given States geographic boundary, rather than social order 

amongst States. However, in more modern times the concept transfers to the idea of an EU 

sovereign attempting to establish a more harmonious existence amongst European States as 

polities or dominions. 

 

Extending the concept of a national social contract, Immanuel Kant proposed a view on the 

subject of establishing peaceful relationships between International States. During the 18th 

century Kant argued that international peace could be established through a “foedus pacificum”. 

This has been described as, “a peace federation which is approved by countries that accept the 

Republican arrangement which honors moral autonomy, individualism and the social order” 180 

and represents a world view based in the moral “goodness” of individual and their ability to act 

collectively, as opposed to the Hobbesian viewpoint  of a violent natural state of man.  
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These perspectives are helpful in establishing a context of a social and political environment for 

promotion of well-being by the European Union. Using both the views of Hobbes and Kant, it can 

be considered States collectively have to understand and plan for both the capacity of human 

beings to inflict great suffering upon others and deploy capability and resources to deliver 

multilateral improvements in the quality of life both within the borders of the EU and with the 

developing party economies further afield. 

 

Because Europe witnessed the extremes in human behavior, the European Union has a 

responsibility to prevent a repeat of conflict and also to deliver a response to threats to security. 

It must also be able to deliver peace through democratic process and inclusion. 181 Aristotelian 

views of the mean between the extremes suggest that, happiness as harmony and security in 

Europe requires the European Union to be capable to deter conflict through an ability to respond 

to threat, and to actively seek goodwill amongst nations through fairness and unity. Within that 

overarching context of security and the need for harmony this chapter considers energy law and 

policy and practically applies it to local government scenarios. Its intention is to help understand 

the role of local government in the furthering well-being objectives, and the impact for 

promotion of well-being as security and stability through energy at the local level.  

 

Reviewing the various agreements emanating from the central hub of the European Parliament 

and legislature, it is clear they recognise principles of fairness, justice and equity previously 

considered in international law. However, this chapter evaluates how regionalised these 

interpretations become when trying to apply those principles and what it means in practical 

terms for the European Union and energy.  This also has to be considered in the context of a 

programme of enlargement as the EU has sought to bring in former Eastern Bloc nations and 

accession countries into the fold, opening the possibilities of trade, social mobility and removing 

divisions and barriers that lead to serious disputes and at worst, conflict.  
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Reflecting this is an overarching “mission statement” offered by the EU this sets out some of its 

aims to promote a more harmonious existence into the 21st Century. 182 

 

 provide peace, prosperity and stability for its peoples;  

 overcome the divisions on the continent;  

 ensure that its people can live in safety;  

 promote balanced economic and social development;  

 meet the challenges of globalisation and preserve the diversity of the peoples of Europe;  

 Uphold the values that Europeans share, such as sustainable development and a sound 

environment, respect for human rights and the social market economy.  

 

3. The Context of Dependency  

 

Moving the energy reduction objectives forward also has to be considered in the context of 

relationships with other leading economic powers, such as Russia, and members of the oil and 

gas producing States further afield. The fall of communism in the Soviet Union led to a new era 

of trade between the EU and the former Soviet States and until recently the trade relationship 

between Russia and the EU was managed under the Partnership and Cooperation agreement 

(PCA). This ran for a ten year period, and by 2008 parties to the agreement witnessed the annual 

import and export scenario summarised in appendix 7. 183 One of the key considerations for the 

EU is the goods trade deficit of approximately 68 billion euro. Though approximately the same as 

the deficit in 2006, 184 it contained 68.2% or approximately 118 billion euro worth of energy and 

mineral fuel products imported from Russia. This dependence on the energy commodity has 

implications for security of supply on the continent in the event of a dispute.  

 

 

 

 

 

                                                           
182

  EUROPA, Europe in 12 Lessons [online] [viewed 2 February 2010]. Available at 
http://europa.eu/abc/12lessons/lesson_1/index_en.htm   
183

  EU BUSINESS (2009) The EU’s Trade Relationship with Russia [online] [viewed 31/12/2010] Available at: 
www.eubusiness.com/topics/trade/russia 
184

  EUROPA, EU – Russia Summit, Russia third trade partner of the EU27 [online] re-accessed 29 May 2011] Available at: 
http://europa.eu/rapid/pressReleasesAction.do?reference=STAT/07/145&format=HTML&aged=0&language=EN&guiLangu
age=en  

 

http://europa.eu/rapid/pressReleasesAction.do?reference=STAT/07/145&format=HTML&aged=0&language=EN&guiLanguage=en
http://europa.eu/rapid/pressReleasesAction.do?reference=STAT/07/145&format=HTML&aged=0&language=EN&guiLanguage=en


 
 

  Page | 96 
 

The notion of how the restriction of energy and heat supply to all buildings, especially public 

health facilities and its direct effect on well-being, should not be underestimated. 185 However, 

due to the efforts of both parties to avoid such eventualities in successive PCA agreements, the 

Common Economic Space and Russian accession to the World Trade Organisation may reduce 

the risk of dispute.   

 

The reliance on imported energy has a clear relevance in terms of risk to the social and 

economic, as well as environmental, well-being objectives of the European Union. As such, the 

EU recognises it must reduce the risk to well-being through dependency, by reducing 

consumption and promoting appropriate renewable forms of power generation that previously 

were not economically viable.  If the EU does not respond to the long term impacts of carbon 

based energy dependency, it will not improve its long term security due to the reliance on 

imports and the risk of dispute. Nor will it engage with the challenges of building a low carbon 

infrastructure that will promote energy sustainability, and by virtue promote well-being.186  

Although the UK has North Sea reserves and is fortunate to be connected to the relatively secure 

Norway for the purposes of gas supply, it is considered to have a responsibility to act collectively 

with the EU to minimize the demand for gas. This is because it enhances the available life of the 

gas fields and creates longer term opportunities for Europe, while curtailing annual greenhouse 

gas emissions. 

 

The EU only produces enough gas to meet 25% of its requirements. A number of countries, some 

with a history of conflict with Russia, do not produce any gas at all and are 100% reliant on 

imported gas. So, with over 40% of gas being imported by the EU coming from Russia, 30% from 

Algeria and 25% from Norway, 187 it is quite easy to comprehend the longer term impact of a 

dispute similar to the Ukrainian incident in 2006 and again January 2009 where supply of gas was 

halted during a time of peak demand over a financial dispute.188  

The problem being, the effect it would have on the operations of buildings and domestic 

dwellings. These become negative social and economic outcomes, because at the extremes 
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businesses are forced to close, and citizens struggle to keep warm. By extension, potentially 

greater carbon emissions could be foreseen as less efficient alternatives or nuclear options are 

employed to pick up the demand. Recognising the importance of energy and sustainability and 

the impact of dependency, the EU has set a detailed policy agenda in the area, backed by a range 

of legislation which is now considered. 

 

4. The Energy Policy Agenda 

 

In respect of its international obligations on energy and carbon emissions, the European 

Community adopted the Kyoto Protocol in 2002. This committed Member States to reducing 

greenhouse gas emissions by 8% of 1990 levels, to be achieved between 2008 and 2012.189 

However, this could not necessarily take precedence over social and economic factors, 

effectively meaning the reduction in emissions had to be sustainable and balanced with other 

sustainable development parameters. 190  By 2009, the European Commission was able to report 

that the Kyoto Objectives had been successfully met by a reduction of 7% emissions in the 

energy sector.191 

 

Prior to that achievement, in 2006 the European Union identified an element of 20% energy it 

believed could be saved instead of wasted by the Community. Placing the cost of this wastage in 

the region of 100 Billion Euro’s annually by 2020 with a carbon element of around 780 Mt CO2, 

the EU identified that progress to reduce by the wastage would lead to reductions of around 

twice that required by the Kyoto Protocol.  It also considered realising these savings in a 

“sustainable manner is a key element in Community energy policy” It stated: 

“It is by far the most effective way concurrently to improve the security of energy supply, reduce carbon 
emissions, foster competitiveness and stimulate the development of a large leading-edge market for 

energy efficient products and technologies”. 192 
 

                                                           
189

  2002/358/EC: Council Decision of April 2000 concerning the approval, on behalf of the European  Community, of the 

Kyoto Protocol to the United Nations Framework Convention on Climate Change and the joint fulfilment of conditions 
thereunder. 
190  EUROPA, Summaries of EU Legislation [online] [viewed October 2010]. Available at:   
http://europa.eu/legislation_summaries/internal_energy_market/128012_en.htm  
 
191

  Report from the Commission to the European Parliament europeen (sic) and the Council – Progress towards achieving 
the Kyoto Objectives (required under Article 5 of Decision 280/2004/EC of the European Parliament and Council concerning 
a mechanism for monitoring Community greenhouse gas emissions and for implementing the Kyoto Protocol) [COM(2009) 
630 Final – Not published in the Official Journal] also reported were;“11% in relation to industrial processes (production of 
adipic acid, halocarbons and sulphur hexaflouride); 11% in the agricultural sector; (declining cattle numbers and decreasing 
use of mineral fertiliser and manure); 39% in the waste sector (methane emissions from managed wastefills)”  
192

  Communication From The Commission, Action Plan for Energy Efficiency: Realising the Potential 

{SEC(2006)1173,1174,1175} 

http://europa.eu/legislation_summaries/internal_energy_market/128012_en.htm
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The Communication provides an indication of the energy used and the potential for savings in 

the key categories of use, the main ones of interest to UK local authorities being households and 

commercial buildings. In Housing it identified a potential saving of 27% or 91 million tonnes of oil 

equivalent (MTOE). In commercial buildings it identified potential savings of 30% or 63 MTOE by 

2020. Fleet Transport has a minor part in UK local authority emissions and a relatively small 

impact the overall emissions of the overall footprint they are excluded from this review.193   With 

25% percent of EU consumption being imported from one source alone, the benefits of 

implementing a sustainable energy regime in Europe could mean removal of dependency on one 

of those suppliers. 

 

The Commission believed reducing energy wastage should be addressed through a series of 10 

priority actions. Actions, most closely relating to energy efficiency and UK Local Authority 

buildings, are shaded in the table in appendix 8. 194 In addition, a Green Paper 195 sets out the 

context for action by the EU regarding to energy use. From the outset it expressed the link 

between energy and well-being and sustainability, drawing attention to the level of emissions 

within the EU and the need for decades of investment to ensure a secure, affordable and 

uninterrupted supply of energy, whilst maintaining the competitiveness of the European Union 

in the global market economy.  The communication states the adopted “ambitious” energy and 

climate change objectives by the European Council in 2007 as follows: 

 

By 2020: 

“To reduce greenhouse gas emissions by 20%, rising to 30% if conditions are right”  
196

 
“To increase the share of renewable energy to 20%” 
“And to make a 20% improvement in energy efficiency” 
 

By 2050: 

“A long term commitment to the decarbonisation path with a target for the EU and other industrialised 
countries of 80 to 95% of emissions by 2050”. 

 

 

                                                           
193

  DECC, Local Authority Emissions by District; Buildings and Transport [online] [viewed 29 May 2011]. Available at: 
http://www.decc.gov.uk/en/content/cms/statistics/indicators/ni185/ni185.aspx re-accessed 29/5/2011 

 
194

  Table in Appendix 8: Local Authority Energy Reduction Actions 
195

  A European Strategy for Sustainable, Competitive and Secure Energy {SEC(2006)317} was adopted in 2010. As 
Communication from the Commission to the European Parliament, The Council, The European Economic and Social 
Committee and the Committee of the Regions, Energy 2020: A strategy for competitive sustainable and secure energy 
{SEC(2010) 1346  
196

   “The European Council specified: “provided that other developed countries commit themselves to comparable 
emission reductions and economically more advanced developing contributing adequately according to their 
responsibilities and respective capabilities” 

http://www.decc.gov.uk/en/content/cms/statistics/indicators/ni185/ni185.aspx%20re-accessed%2029/5/2011
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The Communication also recognised the foreseeable limitations on Europe in achieving that goal, 

citing the decommissioning of end of life sources of low carbon energy such as nuclear and 

hydro-power generation facilities.  Because of this Member States are required to recognise the 

importance of a dual approach to the overall emissions target: namely, drive down demand at 

the point of use, 197 and increase the supply of energy from renewable resources. That 

renewable energy supply is available from either central sources, such as wind farms or offshore 

wave power generation or, at the local level of commercial and domestic requirements through 

micro-generation,198 or decentralised energy.199 This approach to energy has a combined effect 

to reduce the demand on fossil fuels and is a key principle in reducing emissions. It has the 

added effect of creating investment and employment opportunities and again underlines the 

concept of energy reductions as sustainability and well-being at the European level. 

 

The Communication from the Commission set five priorities for the EU with regard to energy. 

Priority number one of the Communication is “achieving an energy efficient Europe” has the 

most relevance to UK local authorities. Accompanying each of the priorities was a set of related 

actions of which a number have direct relevance to the UK public sector authorities, while other 

objectives were more relevant to the UK energy supply industry, central government control of 

the supply industry and the means of production of energy. Those, with direct impact on UK local 

authorities are summarised: Action 1, requiring States to tap into the largest areas of energy 

savings, buildings and transport. In reality this means the government must first assess its 

baseline energy use and consider the scope for reductions. Action 3, requiring States to reinforce 

efficiency into the energy supply, a requirement for the energy infrastructure use carbon more 

efficiently and find ways of diversification. Finally, of relevance is Action 4 requiring States to 

make the most of energy efficiency action plans again given in Appendix 8. 200 

 

By 2007 the Commission developed those objectives and agreed on a Common Energy Policy for 

Europe.  This identified three pillars of the policy to promote the security of the European Union. 

They were: sustainability, security of supply and competitiveness.  201   

 

                                                           
197

  Improving building fabric, through inter alia, improved insulation, glazing, passive building design and low energy end 
use appliances 
198

  E.g. Solar panels, small scale wind turbines, ground and air source heating 
199

  E.g. District Heat and Power, discussed in more detail later 
200

 Ibid 195, {SEC(2006)317} 
201

  EUROPA, Action Plan for Energy Efficiency: Realising the Potential [online] [Viewed 07 November 2010]. Available at: 
http://ec.europa.eu/energy/energy_policy/doc/01_energy_policy_for_europe_en.pdf  
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Later in 2008 a specific energy efficiency policy containing 5 pillars was issued by the Commission 

referring to the general policy framework, national energy efficiency action plans, the legal 

framework, policy instruments and international collaboration on energy.202 Additionally, post 

Kyoto the EU has set out minimum emissions quotas for each Member State to target between 

2013 and 2020 and restated the context of the original agreement: “It is essential that the global 

annual temperature does not exceed 2 degrees Celsius above pre-industrial levels. In this regard 

emissions of these gases should be reduced by 50% by 2050”  203  

 

These policy objectives effectively state the direction of travel for the European Union. It can be 

clearly understood from these documents the intention of the EU is to reduce carbon emissions 

and promote low carbon and renewable energy technologies. The rationale for setting these 

policies is clearly to reduce demand and promote low carbon sources of energy supply. The 

purpose of which is to promote a competitive environment that reduces dependency both on oil 

and, generally and specifically, imported gas that presents a risk to EU stability. In doing this, the 

EU expects economic and social benefits to transfer as well, for example: greater employment 

and expertise in the field of demand management, and energy supply and social benefits in the 

area of diverse and lower cost energy to citizens alleviating the risk of fuel poverty. As such the 

EU, in theoretical terms, is considered clearly in pursuit of well-being as sustainable energy with 

general happiness as an outcome when the mean between those three objectives is achieved.  

 

However, bringing the policy to reality is another matter. Legislation is required from the EU and 

must be transposed into State Law. The review now considers the legal instruments that 

underpin those policy aims and considers the acceptable scenarios, in which these aims may 

progress.  It first considers where energy and well-being can be identified in primary sources of 

law through Treaty developments. Then it considers Regulations and Directives with specific 

references to energy, before moving onto practical examples of appropriate projects that 

promote the policy within the spirit of the law. Tertiary sources of law are considered within the 

context of the project 

 

 

 

                                                           
202

  EUROPA, Communication from the Commission, Delivering the 20% Target [online][ viewed 07 November 2010]. 
Available at: http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2008:0772:FIN:EN:PDF  
203

  Decision No. 406/2009/EC of the European Parliament and of the Council of 23
rd

 April 2009 on the effort of Member 
States to reduce greenhouse gas emissions to meet the Community’s greenhouse gas emission reduction commitments up 
to 2020 
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5. The Sources of Law in the European Union 

 

There are three key sources of law Member States must have regard to when assessing an 

obligation under European Law.  The sources are tiered in the following order of priority: 204 

 

 primary Sources: relating to Treaties 

 secondary Sources:  relating to Regulation and Directives 

 tertiary Sources: relating to case law and General Principles 

 

The following section examines how these areas of law relate to sustainable energy and the 

promotion of well-being. 

 

5.1 Primary Sources of Law: Energy Aspects within the Treaties  

 

Recalling the simple definition of Treaty; “a formal written agreement between two or more 

States, such as an alliance or trade arrangement” 205 and mindful of both Hobbes view on a social 

contract and Kant’s federation, we note the European Community set out to establish a basis for 

long term peace following the Treaty of Brussels.  Industry and the availability of energy 

resources were seen as vital to establishing stability, and, as a result, the Treaty of Paris in 1951 

created the European Coal and Steel Community, comprised of six Member States. The ECSC 

integrated the industries that were elemental to the production of war making machinery. It was 

controlled by four institutions, which effectively took control from the individual states. These 

were the High Authority, the Assembly, the Council and the Court of Justice. Six years later, in 

1957 The European Atomic Energy Community (EURATOM) was created by the Treaty of Rome. 

This comprised the same members of the ECSC and with a primary well-being objective evolved 

to ensure atomic energy was used for peaceful purposes and unify standards for its safe use.  

Control was again passed to independent institutions, although EURATOM shared the Assembly 

and the Court of Justice with the ECSC. Created on the same day as EURATOM, was the European 

Economic Community (EEC) established with the purpose of wider integration of community 

economic activities, rather than just coal, steel and atomic energy; again sharing the Assembly 

and the Court of Justice with the previous communities.   

 

                                                           
204

   Turner, C. (2002) Key Facts: European Law: Oxford: Bookpoint Ltd. p.22 (Full description in appendices) 

205
  (2008) Collins English Dictionary, HarperCollins Publishers: Glasgow p.94 
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All three communities integrated as a result of the Merger Treaty in 1965 and created 

commonality in the Council of Ministers and the Commission. 206 

 

The Single European Act 1986/7 intended to create a single market and promote greater free 

trade among nations, but it was not until the Treaty of Amsterdam in 1997 that European energy 

and sustainability, the promotion of well-being as mean between extremes of social, economic 

and environmental aspects began to encompass more specific Eurocentric themes. The Treaty of 

Amsterdam in 1997 set out three core objectives in relation to energy policy and sustainable 

development:  security of supply, which aims to minimise risks and impacts of possible supply 

disruption on the EU economy and society,  competitive energy systems, to ensure low cost 

energy for producers and consumers to contribute to industrial competitiveness: and wider 

social policy objectives and Environmental protection, which is integrated in both energy 

production and energy use to maintain ecological and geophysical balances in nature. 207 

 

The Treaty on European Union and the Treaty establishing the European Community were 

consolidated in 2006, and are now referred to as the Lisbon Treaty.  It can be viewed in simple 

terms as the contract between founding Member States to promote social and economic 

progress across the Community in the context of fairness and human rights. The Treaty enshrines 

institutional and procedural methods and conventions to establish the appropriate progression 

of the goals. The treaty establishes community policy on the environment, 208 as “contributing to 

the pursuit” of the following objectives: “preserving, protecting and improving the quality of the 

environment, protecting human health, prudent and rational utilisation of natural resources and 

promoting measures at international level to deal with regional or worldwide environmental 

problems”. 209 The Treaty recognises that environmental policy must be shaped to fit a wide 

range of situations and does not try to impose mandatory technological measures on Member 

States.  

 

 

 

                                                           
206

  Concise review on the subjects of ECSC, Euratom, EEC sourced from, Davis, K. (2007). Understanding European Law pp 
7-10, Routledge Cavendish  ISBN10: 0-41541977-8 
207

   European Communities, (1999) Energy in Europe, Economic Foundations for Energy Policy, prepared by the shared 
analysis project team, Pub: Office for Official Publications of The European Communities. ISBN 92-828-7529-6 
208

   Noted within the context of sustainable development as an area which internationally has traditionally suffered as a 
result of social and economic progress 
209

   Ex Article 174 C321 E1 29/12/2009 Treaty on European Union and of the Treaty establishing the European Community 
Now Article 191 of the Treaty of the Functioning of the European Union. 
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In specific energy terms, for example, approaches to primary heating and solar power in warmer 

geographic latitudes, such as Spain and Portugal, will be quite different from those in northern 

colder locations such as Finland or Denmark. Imposing unfit technological solutions would run 

counter to promoting well-being, because they are usually uneconomic and may not meet the 

social objectives. They may also lead to other carbon based technologies being used to top up 

the demand, and therefore contribute to further greenhouse gas emissions. As such, a case by 

case approach for each project that takes account of the regional issues is required.  Key energy 

goals are stated again in Article 194 of the Treaty on the Functioning of the European Union, 

which sets out the objectives for Europe, energy and by virtue its relationship to the well-being 

of the Community at large and noted in a Communication from the Commission: 

 

“The central goals for energy policy (security of supply, competitiveness, and sustainability are now laid 
down in the Lisbon Treaty, This spells out clearly what is expected from Europe in the energy area” 

210
 

 

The objectives of Article 194,211 again reflected the importance of a functioning and competitive 

energy market, and in the context of a relatively diverse requirement for energy, different 

measures are required to promote the objectives. Within Paragraph 2 a basis is provided for the 

European Parliament and the Council to consult with the Economic and Social Committee and 

the Committee of the regions to establish which measure is appropriate. Once established, the 

measures are to be adopted and implemented, acting in accordance with the ordinary legislative 

procedure. Paragraph 2 of Article 194 required the European Council and Parliament to adopt 

recommendations and establish the measures necessary to achieve those objectives set out in 

Paragraph 1 after consultation.  

 

Article 191 of the Treaty on the Functioning of the European Union, (TFEU) is also important 

because it requires Member States to adopt the attitude of providing a high level of protection 

that is based; “on the precautionary principle and on the principles that preventive action should 

be taken, that environmental damage should as a priority be rectified at source and that the 

polluter should pay”. These principles and actions are to be informed by inter alia, “available 

scientific and technical data, environmental conditions in the various regions of the Community, 

                                                           
210   From {SEC(2010) 1346} referring,  Article 194 of the Treaty on the functioning of the European Union (TFEU) 
211

 The objectives of Article 194 are given below; 
“1. In the context of the establishment and functioning of the internal market and with regard for the need to preserve and 
improve the environment, Union policy on energy shall aim, in a spirit of solidarity between Member States, to; 
Ensure the functioning of the energy market; 
Ensure the security of supply in the Union;  
Promote energy efficiency and energy saving and the development of new and renewable forms of energy; and promote 
the interconnection of energy networks” 
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the potential benefits and costs of action or lack of action, the economic and social development 

of the Community as a whole and the balanced development of its regions” Other Articles later 

express the need for social and economic cohesion across the territories, and the need for the 

EU to work with the UN and third countries.   

 

Treaty law is this context seen as setting the high level requirements and principles of contract 

between Member States. In terms of ethos around energy the historical context informs us that 

European Treaty law is an evolving matter that over time turns to address the issues of that 

generation. Post war, energy was vital to rebuilding industrial capacity, and the resource was 

managed in such a way as to prevent belligerent nations building military infrastructure. In the 

1950’s and 1960’s establishment of control around atomic resources and programmes became a 

priority, and latterly into the late 20th and early 21st century, it finds sustainable energy as its 

priority.  At a very basic level this can be visualised in a similar way to Maslow’s hierarchy of 

needs reflecting the pursuit of individual well-being where the sustainable achievement is a form 

of actualization. There are two key dates to mark true progression in energy away from basic 

needs to the goal of sustainability; the mid-term 2020 when the internal reduction target of 20% 

is hopefully reached and 2050 aiming for the long term reduction.  The evidence so far suggests 

to maintain the relative peace and security Europe has come to enjoy, the community should 

aim to achieve as much as it possibly can in terms of energy demand reduction and self 

sufficiency by 2020.  

 

Treaty is seen as the primary legislation to which States will refer when interpreting the 

secondary sources of legislation which aim to remove ambiguity and provide direction in specific 

circumstances. Those Regulations and Directives relating to energy and well-being are now 

explored. 
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5.2 Secondary Sources: Regulations Relating to Energy  

 

The review of regulation and energy indicated Regulations to be very specific instruments 

designed to promote standardisation and understanding of standards across the common 

market. In terms of energy policy as a subject area alone, searches revealed 62 regulations 

ranging from eco-design requirements for household dishwashing machines through to 

regulation exempting the transfer of small quantities of ores, source materials and specific fissile 

materials. Therefore in the context of energy and sustainability they are legal instruments 

designed to remove ambiguity and ensure understanding, harmonisation or issue specific 

messages to assist with the interpretation of objectives. By being specific their interpretation is 

less contentious and easier to apply across Member States without the need for specific national 

legislation. 212 After a review of available material, the regulations directly affecting the UK public 

sector and approaches to energy and sustainability emerged.213 They are directly applicable, 

meaning they pass “into national law without the need for further enactment” 214 where applied 

the test of direct effect requires “the provision must be clear and unambiguous it must be 

unconditional; its operation must not be dependent on further action being taken by community 

or national authorities”. 215 

 

Five key regulations were reviewed and are given in appendix 19. Upon review the following key 

themes of emerged which are intended to pass directly into national law. In chronological order 

of implementation regulations in the area of:  

 improving the security of supply through diversification and renewable power, 216 

 creating financial assistance for the UK and Germany to improve capacity and resilience 

in the energy infrastructure,217 

 general rules for granting aid in trans-European transport and energy networks,218 

 eligibility rules for funding investment in housing energy efficiency projects,219 

                                                           
212

  Daintith, T. Ed. (1995). Implementing EC Law in the United Kingdom: Chichester: John Wiley and Sons, p.33 
213

  Review of legislation available on European Union “Europa” website 
214

  Turner, C. (2002). Key Facts: European Law: Oxford: Bookpoint Ltd, p.54 
215

  Hartley, T.C. (2003). The Foundations of European Community Law 5
th

 Ed. Oxford: Oxford University Press, pp 197-202 
216 Council Regulation (EEC) No 218/84 of 18 January 1984 amending Regulation (EEC) No 2618/80 instituting a specific 

Community regional development measure contributing to improving security of energy supply in certain Community 
regions by way of improved use of new techniques for hydro-electrical power and alternative energy sources. 
217

 Council Regulation (EEC) No. 1890/84 of 26June 1984 introducing special measures of Community interest relating to 
energy strategy. 
218

 Council Regulation (EC) No. 680/2007 20 June 2007 laying down general rules for the granting of Community financial 
aid in the field of the trans- European transport and energy networks. 
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 requirements on States to supply data on major energy decommissioning or investment 

projects.220  

 

The thrust of the regulations is relatively straightforward. These are measures designed to drive 

down the reliance on carbon based sources of fuel, in particular, gas whether it is imported or 

internally sourced. This captures the emissions element of well-being by producing local low 

carbon production of energy and also helping address peak load requirements. Regulations and 

directives will generally aim to create social and economic benefits through employment 

opportunities in the internal market.  However, in creating alternative sources the energy supply 

industry must also adapt. Greater demand side requirements and production capacity of 

electrical energy through sources such as wind, solar and hydro-electric power require 

improvements and modifications to the electrical distribution networks to cope with the 

additional power transmission. If this is not achieved then failures in the transmission system are 

possible, leading to unavailability of power, simply because it cannot be delivered. Therefore, 

elements of regulation aim to ensure physical delivery of power is available.  

 

The regulations also aim to ensure a level playing field for competition, additional rules on State 

aid need to be considered. Finally, understanding major changes in the oil and gas market 

requires information, and regulations often require States to report on activities likely to affect 

the status quo. Issues such as decommissioning of end of life nuclear powers stations will require 

investment in new facilities to meet electrical demand. Given the economics of energy 

production and the fact that the majority of electrical energy is produced by central power 

stations, future investment decisions are likely to favour coal or gas fired facilities. While this in 

itself will engender social and economic development opportunities, it will also lead to a rise in 

greenhouse gas emissions. Because of this  the European Union also uses Directives to point 

States to consider demand reduction and opportunities for combined heat and power 

schemes221, and the production of renewable primary fuels such as bio-mass and bio-gas to 

alleviate the demand for imported and domestic gas sources. 

 

 

                                                                                                                                                                                     
219

 Council Regulation (EC) No. 397/2009 of 6
th

 May 2009 amending Regulation (EC) No 1080/2006 on the European 
Regional Development Fund as regards the eligibility of energy efficiency and renewable energy investments in housing. 
220

 Council Regulation (EU, Euratom) No 617/2010 of 24 June 2010 concerning the notification to the Commission of 
investment projects in energy infrastructure within the European Union and repealing Regulation (EC) No 736/96. 
221

 Also notifiable under the regulations, to capture the picture on this developing market 
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5.3 Secondary Sources: Directives Relating to Energy 

 

As noted, regulations do not require a new piece of national law to become effective law in 

Member States; they are, to all intents and purposes, immediately transposed into national law. 

It is not, however, the same for Directives, which are required to go through a process of 

transposition and are not directly applicable. 222  As a result, there is greater scope for 

interpretation of Directives to the specific requirements of the Member State. The actions of the 

State achieve the results required, e.g. reducing energy use, promoting renewable resources and 

others. This requires analysis of the most appropriate manner for the circumstances.  It can be 

considered that an effective interpretation of the Directive is one that has met the overarching 

aims of the Treaty objectives and the intention of the Directive, while satisfying the needs of the 

individual Member States.  In the UK Directives require transposition into new legislation in 

order to become law.  

 

Four key Directives were reviewed and presented in appendix 20. It is a requirement for Member 

States to transpose them into national legislation. In chronological order of issue the Directives 

covered the following key themes:  

 

 promotion of renewable electrical energy sources, 223 

 the energy performance of buildings,224 

 promotion of co-generation, (combined heat and power) based on useful heat load, 225 

 end use energy efficiency services. 226 

 

 

                                                           
222

  Hartley, T.C. (2003) The Foundations of European Community Law 5
th

 Ed. Oxford: Oxford University Press, p. 206 
“Whatever the position may be regarding other community measures, there is little doubt that the authors of Treaties did 
not intend directives to be directly effective. This view, which was generally accepted in the early days of the EC follows 
from the concept of a directive as laid down in EC and  Euratom Treaties: Articles 249 [189] EC and 161 Euratom pointedly 
refrain from declaring directives directly applicable. Moreover they state that a directive is binding only “as the result to be 
achieved” but leaves the “choice of form and methods to the national authorities. In other words the directive lays down 
an objective and leaves it to the member states to achieve the objective according to such means as they see fit” 
223

  Directive2001/77/EC Directive 2001/77/EC of the European Parliament and of the Council of 27 September 
2001 on the promotion of electricity produced from renewable energy sources in the internal electricity market 
224

  Directive 2002/91/EC Directive 2002/91/EC of the European Parliament and of the Council of 16 December 
2002 on the energy performance of buildings 
225

  Directive 2004/8/EC Directive 2004/8/EC of the European Parliament and of the Council of 11 February 2004 
on the promotion of cogeneration based on a useful heat demand in the internal energy market and amending 
Directive 92/42/EEC 
226

  Directive 2006/32/EC Directive 2006/32/EC of the European Parliament and of the Council of 5 April 2006 on 
energy end-use efficiency and energy services and repealing Council Directive 93/76/EEC (Text with EEA 
relevance) 
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These energy Directives aim to promote a number of aspects relating to the wider security of the 

EU by reducing demand at point of use and stimulating growth in locally produced energy. From 

an energy management perspective they are not independent of each other and require a 

holistic view as read together they are greater than the sum of their parts in terms of the 

promotion of well-being. In this respect awareness of all the Directives and their complementary 

standing is a pre-requisite for making national legislation appropriate and functional to the goals 

of sustainable energy as well-being. Though as discussed in Treaty Law, measures must be 

appropriate to the requirements of the State and its citizens, there is scope for a consistent 

approach in understanding what the EU aims to achieve.  

 

For example, the Energy Performance in Buildings Directive requires States to inspect the energy 

use in buildings over 1000 square metres and issue a report on how energy is being used and 

recommendations for energy reduction. Though a start in terms of raising awareness, this is not 

necessarily enough to prompt any changes in the use of energy. Matters such as financing 

improvements then become the issue. Using the London Borough of Hillingdon Civic Centre as an 

example, with an annual spend of approximately £950,000 on energy in 2009, it was speculated 

that 20% energy savings were achievable after investment on energy saving measures.  

However, the consultation and expertise to prescribe those measures in sufficient depth would 

cost in the region of £50,000, and about £2,500,000 to implement them.  This is where the 

Directive of end use efficiency services becomes relevant. In its purest sense it aims to create a 

market where energy service providers are able to take on these schemes which the public 

sector could not adequately resource and install those measures on an agreed payback period.  

In theory this delivers the greenhouse gas reductions and creates social and economic benefits in 

terms of job creation and cost reduction. 

 

 Within that context one of the measures prescribed was a combined heat and power unit (co-

generation) This would have met the a substantial heating and cooling demand of the building 

while producing enough electrical energy on site lowering revenue costs substantially, denoting 

the value of a Directive which promotes co-generation in the right setting. On smaller buildings 

where there is not a year round useful heat load, the Directive on renewable power 227 becomes 

relevant and is able to support initiatives which are more passive but have a substantive effect 

on the overall carbon footprint of the building operation. 

 

                                                           
227

  Defined as: wind, solar, geothermal, wave, tidal, hydro-power, biomass, landfill gas, sewage treatment plant gas and 
biogases 
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While it is advisable to read the energy Directives together and consider at a national level how 

best to implement them, it is vital to note the Directives are separated by time. In this, it is 

entirely possible for them to become and remain inconsistent with each other. This may happen, 

for example, as statutes become available micro-generation, but may fall into obscurity because 

there is no consistent funding mechanism to promote their uptake.  The issue can be further 

compounded when, for example, EU aspirations to promote local micro generation in support of 

goals around energy reduction are restricted by local planning policy, in conservation areas, or 

areas under air quality management. 228  Should a local authority pass through these issues and 

identify a way forward it must then consider the value of the project and compliance with other 

EU objectives around procurement compliance such as OJEU notices. By which time the often 

fleeting funding opportunities that inspired the project, have expired. 

 

So it can be clearly seen the Directives are high level attempts to promote well-being by reducing 

greenhouse gases, increasing employment and opportunities for social outcomes as well as 

providing an economic return on investment.  The role of States is to understand what these 

Directives are saying collectively, and consider how the national legislation generally will allow a 

meaningful uptake of programmes that meet the objectives. The following section provides an 

illustration of practical examples of energy and sustainability as well-being to expand on that 

understanding, and help with interpreting the key messages of the Directives and their 

transposition. The examples give some background to the rationale, knowledge and practical 

experience that could be transferred internationally to developing party nations and assist with 

sustainable economic growth. 
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  Westminster City Council offers a good example of limitations in a dense urban environment; in conservation areas 
many buildings were unsuitable for solar panels. Low carbon bio-mass was ruled out at a policy level due to reports it 
would contribute to particulates in existing areas of poor air quality; finally many buildings did not lend themselves to 
central boiler systems and due to the age of the stock and mixed tenure options to improve building fabric were limited. 
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6. Promotion of Well-being and Energy: Applying the Rationale 

 

This section explores how these objectives can translate into achievable projects with an analysis 

of the European experience in a number of energy areas consistent with the raft of legal and 

policy instruments. When analysing the legislation, EU policy and various communications 

documents, key themes emerge about the intent of the EU in relation to sustainable 

development principles. The clear demarcations of international principles around social, 

economic and environmental outcomes are aligned to the European objectives around 

maintaining security and social order.  The table below summarises the objectives and offers an 

interpretation of how well-being in practice in the EU might be achieved.  There should also be 

an appreciation of the two sets of the mean between the extremes to consider;  

 

1. The individual midpoint between sustainable development parameter may achieve well-

being for that parameter, but this is not enough for sustainability 

 

2. The combined midpoint of energy related social, economic and environmental parameters 

is sustainability and well-being.  

 

The table overleaf evaluates the relationship between the sustainable development parameters, 

the objectives of the mean between the extremes, and how that would look as well-being in 

practice. 
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Table: Interpretation of EU Energy and Sustainability Objectives, Realising Well-being 

 

Sustainable 
Development 

Parameter 

Objective “the 
mean between the 

extremes” 
Realising Well-being in Practice 

Social  
Achieving Security 

of Supply 
Diverse fuel mix and resilient energy 

infrastructure meeting social objectives 

Economic 
Achieving Effective 

Competition 

Member States and partners fairly trading 
resources and the energy commodity, 
dependency on imports is reduced and 

manageable 

Environmental  
Reducing Carbon 

Emissions 

A 20% reduction in energy use and 20% use 
of renewable power, energy generation is 

decentralised and uses locally available 
resources 

 

As discussed in more depth in Chapter IV, local authorities in Europe are well placed to address 

energy and sustainability in domestic housing and municipal buildings.  In this they will attempt 

to address matters of personal well-being and health by tackling fuel poverty in housing, as well 

as tackling profligate use of energy by influencing those who can afford to waste energy, 

sometimes referred to as “fuel rich” into behaviour change.  Tackling each of those issues has a 

bearing on social, economic and environmental factors. Therefore, there is an impact on 

sustainable development. In terms of operational and municipal buildings the main drivers are 

more concerned with reducing the utilities cost overheads of gas, electricity and water to an 

acceptable level. This provides a more economics driven context, with questions such as: how 

will finance be raised to pay for the efficiency works, how much money will be saved, what will 

the projects payback time be, and who will manage the works? Within this the carbon emissions 

reductions are also considered against any established internal targets created by the local 

authority.229   

 

                                                           
229

  Notwithstanding, in some cases local authorities have undertaken demonstration projects to raise the profile of 

renewable power or add value to an educational programme while reducing costs. These projects usually require relatively 
small sums of money to get underway. Major projects involving the use of low carbon or renewable technologies will 
always require an understanding of the business case and payback periods. 
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So, in understanding the issues and requirements imposed by EU Regulations and Directives, as 

well as the principles of proportionality and subsidiarity, the authority must relate the 

possibilities of the legislation to the detail of its own locality and contemplate where the balance 

of social, economic and environmental factors really lies.  In considering what the EU has to offer 

in the area the authority also must take account of what has, and has not, been transposed in a 

clear duty or power under UK law.  Understanding the purposes of the legislation and what it 

means in practical application of energy measures is assisted by understanding the concept of 

the energy hierarchy. Recognisable in both the approaches of the EU legislation and in the best 

practice of local authorities, the energy hierarchy can provide a consistent method for identifying 

worthwhile and supportable projects at the local level. In summary it identifies the following 

priorities as described by the Institution of Mechanical Engineers (IMECHE) and given here in 

précis:  230 

 

 Priority 1: Energy Conservation: the reduction or elimination of unnecessary energy 

usage.  

 Priority 2: Energy Efficiency: improvements usually gained through the application of 

engineering principles. 231 

 Priority 3: Exploitation of renewable, sustainable resources 

 Priority 4: Exploitation of non sustainable resources using low carbon technologies 

 Priority 5: Exploitation of conventional resources as we do now 

 

Local Authorities in the UK have the greatest scope to address the top three priorities within 

their corporate and housing portfolio. Priorities 4 and 5 are more adequately dealt with by the 

energy supply industry through diversification and amendment to the range of fuels and energy 

technologies, also known as the fuel mix. The following section gives practical examples of how 

local authorities consider those priorities in relation to European policy objectives 

 

 

 

 

 

                                                           
230

   INSTITUTE OF MECHANICAL ENGINEERS, the Energy Hierarchy [online] [viewed 31 December 2010]. Available at: 
http://www.imeche.org/knowledge/policy/energy/policy/the-energy-hierarchy.  
 
231

  IMECHE consider use of combined heat and power falls under priority 2 rather than priority 4 
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6.1 Energy Conservation: Improving Buildings and User Behaviour 

 

Priority 1 of the Energy Hierarchy  

 

Key principles: Energy use in buildings accounts for a significant proportion of carbon 

emissions232. Improving building fabric and user behaviour is the main method of achieving 

carbon reductions. This is because carbon is released when primary fuels such as gas, oil or coal 

are used for space or water heating, and also in the production of electrical energy in power 

stations. When a building uses this energy to reach the level of comfort or required water 

temperature, energy is often wasted due to poor thermal factors such as low levels of insulation, 

lack or air tightness, and lack of control over the primary heating and electrical systems. The 

direct effect of this to users is usually seen in the cost of energy or proven through 

benchmarking the energy performance against other similar buildings. If a business or home 

owner uses more than necessary, they usually pay more than is necessary as well as releasing 

more carbon than is necessary. Hence, the key method of conserving energy is to instigate basic 

demand management procedures and ensure only enough energy is used and controlled to 

maintain the optimum environment, and when it is simply not required, it is not used. Making 

energy users aware of energy waste and then equipping them to do something about it is, 

therefore, recognised as the first step in conserving energy.233  

 

European Practice: Energy Agencies. Recognising the importance of these issues the European 

Union established a programme designed to promote energy conservation and efficiency 

buildings. These were named the SAVE programmes and created 422 European Energy Agencies 

to address a number of energy related goals, not only in Housing, but also aimed at small to 

medium sized enterprises (SME) and commercial premises. Also created was the ALTNER 

programme designed to promote the use of renewable power. 234  

 

                                                           
232

  Consistent with the objectives of  Directive 2002/91/EC for commercial buildings,  
233

  For an introduction to energy saving in the home visit the web site of the Energy Saving Trust, and for commercial 
properties, the Carbon Trust. Respectively, www.energysavingtrust.org.uk and www.carbontrust.uk  
234

  EUROPEAN COMMISSION ENERGY, SAVE II Programme [online] [viewed 28 November 2010] Available at: 
http://www.managenergy.net/meta_informations/29 
 “It [SAVE] was the only Union-wide programme dedicated exclusively to promoting energy efficiency and encouraging 
energy-saving behaviour in industry, commerce and the domestic sector as well as in transport through policy measures, 
information, studies and pilot actions and the creation of local and regional energy management agencies.  The first SAVE 
programme was adopted by the Council in October 1991 and lasted until 1995. Its successor programme SAVE II was 
adopted by the Council in December 1996 (96/737/EC) for a period of five years (1996-2000). In February 2000 
(647/2000/EC) SAVE was integrated into the Energy Framework Programme which outlined the Community's strategy for 
the five years period 1998-2002 (99/21/EC, Euratom).”  

 

http://www.energysavingtrust.org.uk/
http://www.carbontrust.uk/
http://www.managenergy.net/meta_informations/29
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The SAVE programme part funded the establishment of energy agencies, and a key requirement 

of this funding was to establish collaborations with partner agencies to transfer knowledge to 

other Member States. In the case of one UK organisation, the Watford and Three Rivers Energy 

Agency, it acted as coordinating agency in a tripartite arrangement involving sister agencies in 

Slovakia and Munich. The agencies each had to secure match income from a mixture of fee 

income, additional grants or local authority sponsorship.  Where local authorities were involved, 

staff were seconded to assist, manage or direct activities.235 The authorities were required to 

report regularly to the EU on progress and complete the work plan set out to the EU.  SAVE was 

not without financial risk though, as failure to commence or complete the objectives, for which 

funding was granted could result in local authorities having to payback all funding plus interest 

to the EU. The principles of which were demonstrated in contractual issue arising in the 

Commission of the European Communities v Atlantic Energy Ltd. The latter was a company which 

effectively took payment advances for the installation of a bio-mass combined heat and power 

plant, but was found to have never effectively commenced the project. Therefore, it was 

required to pay back to the Commission the original sum and interest, plus costs, 236 the 

implications of which are very relevant to local authorities, or their special purpose vehicles 

attempting to secure funding for energy projects.237 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
235

  The researcher was the Managing Director of the Watford and Three Rivers Energy Agency between 2003 to 2005 part 
funded by the SAVE II programme, Single Regeneration Budget (SRB) funding, a grant from the Energy Saving Trust, and 
match funding from Watford Borough Council and Three Rivers District Council  
236

  Case T -182/08 Commission of the European Communities v Atlantic Energy Ltd (2009) where the Commission 
successfully pursued judgment for the repayment of the principal amount of EUR 226, 010 together with EUR 160,681 
interest , plus a set off of EUR 3,610, plus court costs 
237

 Authorities in the UK and Europe must also note the EU regulations around procurement of goods and services; projects 
passing a certain threshold will be required to advertise the requirements in the Official Journal of the European Union 
(OJEU), a lengthy process which may affect funding deadlines 
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6.2 Energy Efficiency, District Schemes with Combined Heat and Power 

 

Priority 2 of the Energy Hierarchy  

 

Key Principles: To promote energy efficiency in corporate or housing stock the landlord will 

usually improve the condition of the building through relevant applicable measures, such as loft 

and cavity wall insulation, draft proofing, secondary or replacement double glazing, installation 

of better controls, such as room thermostats or thermostatic radiator valves and upgrading the 

boiler system to a more efficient condensing type. Many of those factors were addressed 

through the SAVE programme and other local authority efforts driven by national legislation. 

Once those factors are addressed the homeowner can consider options for micro generation and 

through combined heat and power networks. Assessing the appropriateness of each measure for 

the building in question and then installing them will have a major effect on improving the living 

conditions inside, reducing the costs of energy and reducing the carbon emissions 

substantially.238  However, while energy users might accept improving those parameters will 

result in some benefit to them, issues such as access to capital funding to make the 

improvements, and tenure of the building add barriers and complexity to the scenario and in 

cases delayed the uptake of measures.239 

 

European Practice: District Heating. Like many other EU Member States the UK has experience of 

district heating.  In the City of Westminster a district scheme operates at the Churchill Gardens 

Estate supplying approximately 3000 homes and 100 businesses in the locality. It was originally 

conceived in the 1950’s and constructed using specific powers granted to the local authority to 

install heat networks.240  During that time the district system took waste heat from the coal fired 

Battersea Power Station via a pipe subway under the Thames linking Battersea to Pimlico.  

However, the key well-being issue then was of public health and deaths caused in 1952 by smog, 

which claimed over 4000 lives in 4 days, with further deaths occurring in the following weeks.   

                                                           
238

  This is usually demonstrated through the SAP rating of a domestic building or a display energy certificate of  a 

commercial building 
239

  A key finding of research by the Watford and Three Rivers Energy Agency in 2003 noted how small business enterprises 
that did not own the freeholds they operated from had little incentive to invest in the building fabric. Similarly the landlord 
interest in building improvement diminished once the building was let.  The finding was similar for other Agencies and was 
reported to the EU as a barrier to the improvement of energy efficiency. Later attempts to address this through a London 
based scheme, the Better Buildings Partnership, proposed that the landlord’s incentive to improve the building would be a 
higher rent was achievable on the basis of lower energy overheads for their tenants. 
240

  Referred to as a “Heat Authority” in the Local Government (London Councils) Act 1949 
241

  BELL, M., et al (2004), “A Retrospective Assessment of Mortality from the London Smog Episode of 1959- the role of 
influenza and pollution”, Environmental Health Perspectives *online+ *viewed 19 January 2011+. Available at: 
http://www.ehponline.org/members/2003/6539/6539.html. 
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By connecting to a district system Londoners reduced their dependencies on coal and wood and, 

as a result, reduced emissions into the local air environment. Similar systems to the north of 

Westminster were also installed but unfortunately fell into disuse to corrosion in the 

underground network and associated maintenance issues.242 Renewal of district schemes was 

further undermined as a result of the right to buy schemes, where serviceable district schemes 

were replaced by individual boilers.243 Under the London Development Agency Decentralised 

Energy typology systems of this size are referred to as Type 1 installations 

 

In some cases the sources of waste heat are not an industrial or commercial by-product. In 

Southampton a district heating system was conceived using water heated through a geothermal 

process. This provides a renewable (non fossil) pre-heat for combined heat and power plant 

which now serves domestic housing, recreational facilities, as well as chilling requirements in 

major business in the shopping centre, with stores  such as John Lewis and Marks and Spencer. 

244  The Southampton system sized as a 70 Mega Watt scheme supplies a further 11000 homes, 

and a range of major public buildings, such as a hospital, civic centre and the local port authority. 

It operates at an efficiency of around 70-85% compared to typical power station efficiency of 25-

35%, where most of the energy is lost as waste heat or through the transmission networks. 

Under the London Development Agency Decentralised Energy typology systems of this size are 

referred to as Type 2 installations. 

 

In larger scale operations it is a completely acceptable practice to use waste heat from power 

stations or other industrial sources to meet domestic and commercial space heating 

requirements.  For example, in Copenhagen it is considered normal practice 245 to connect to the 

local heat network with over 98% of the city supplied by integrated systems connected to 21 

distribution networks meeting the needs of 500,000 residents.246  Under the London 

Development Agency Decentralised Energy typology systems of this size are referred to as Type 

3 installations. 

                                                           
242

  Discussion in 2008 with Mr. J. Mavin, Property Portfolio Manager at the City of Westminster, referring to systems 
installed in the Lisson Grove and Edgeware Road areas.  
243

  In discussion during an energy services event (2011) with Mr. M. Whyman of the London Borough of Newham, formerly 
an engineer with the City of Westminster during the 1980’s 
244

  http://www.southampton.gov.uk/s-environment/energy/Geothermal/default.aspx 
245

  The Danes are quite proud of their traditions in district heating and are keen to transfer knowledge and explore 

commercial opportunities for their expertise. A session held at the Danish Embassy in London (2008) highlighted the high 
level political support and the commercial enthusiasm for district heating. 
246

 ENGINEERING TIME LINES, Low Carbon Copehagen [online] [viewed 18/11/2010]. Orignally at:  
http://www.engineeringtimelines.com/why/lowCarbonCopenhagen/CopenhagenDistrictHeating_01.asp new link at: 
http://www.engineeringtimelines.com/why/lowCarbonCopenhagen/copenhagenPower_01.asp 

 

http://www.engineeringtimelines.com/why/lowCarbonCopenhagen/CopenhagenDistrictHeating_01.asp
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These experiences can be used to promote well-being in a number of areas. The solutions range 

from relatively small operations, to those which supply the requirements of major cities and 

represent an opportunity for European industry to transfer knowledge, expertise and equipment 

to developing nations. As the demand for gas and coal increases in those economies there is an 

incumbent risk of greater air pollution in the local area as well as the greenhouse gas emissions. 

China, for example, already has issues with smog247 that could be exacerbated by an increase in 

high carbon fuels; any number of case studies from Europe could be replicated and invested in 

using a number of financial models.  Well-being is promoted in both the developing economy 

through improved local conditions and employment and in Europe through employment and 

investment opportunities. On the higher level we might expect a lower level of carbon emissions, 

consistent with the aims of the UNFCC. 

 

6.3 Exploitation of Renewable, Sustainable Resources 

 

Priority 3 of the Energy Hierarchy 

 

Key Principles: Renewable power uses non fossil fuel based sources of energy such as solar 

radiation and energy contained with an existing thermal mass or air. It takes this energy and 

converts it into either heat or electrical energy depending on the technology in use. Typical 

examples of the technology are solar thermal panels which transfer heat from the sun into hot 

water and solar photovoltaic panels which convert and transfer electrical energy.  Also used to 

generate electrical energy are wind or water turbines, while ground or air source heat 

exchangers transfer heat into or out of buildings depending on the requirement.  Other 

sustainable sources of energy used in the European Union are obtained through bio-degradable 

waste streams.   

 

Of growing importance are sources of biogas, particularly those available through the process of 

anaerobic digestion (AD). This is employed across Europe to produce bio-gas through the 

breakdown of organic matter referred to as feedstock. This feedstock is usually a mixture of food 

waste, farming wastes, such as cattle slurry, green wastes and specifically grown energy crops, 

which are mixed together in a large holding vessel. The key products of AD are renewable gas, 

which can be used to fuel either vehicles or power plant to produce heat and electricity, 

                                                           
247

  As notably demonstrated in Beijing immediately prior to the Olympic Games in 2008 
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compost, and a liquid referred to as digestate, which is reused as a fertiliser. The AD process is 

also credited with reducing waste to landfill and reducing odour around waste and farming sites. 

 

European Practice: Anaerobic Digestion 248 Anaerobic Digestion is widely used across Europe. In 

Sweden large scale AD plants are used to produce bio-gas, reformed into bio-methane, which is 

used to fuel municipal vehicles, such as the bus fleet in Helsingborg and waste collection 

vehicles. The Bio-methane is effectively the same as natural gas and is also commercially 

available to private sector vehicles. The Swedish government has set a policy objective of 

replacing all oil imports used for transport by 2020, and a raft of financial incentives are available 

to promote the uptake of bio-fuels such as lower fuel prices, free parking, no fuel tax, low car tax 

and 100 public filling stations to support the transport sector.  Additionally, the supply 

infrastructure is supported with lower electricity tariffs for energy generated by bio gas CHP and 

the gas industry acting in support of importing renewable gas to the gas supply grid. 249 

 

In terms of producing useful heat and electrical energy to supply buildings and the energy supply 

infrastructure sites such as the Greimel Bio-gas plants in Bavaria, Germany provides a useful case 

study. The Greimel family plant was originally commissioned as an organic waste treatment plant 

in 2001 but later expanded to handle a specific energy crop. Using approximate measurements 

in 2009, organic waste element of the AD plant handled 12,000 tonnes of material and produced 

4000 Mega Watt of electricity250 while producing heat energy of around 4500 Mega Watts per 

year, of which 25% is used on site to meet the requirements of the plant. Additionally, the heat 

generated at the plant is used commercially to dry woodchips that are sold for domestic heating 

as well as heating farm buildings. The digestate by-product is stored and used to replace mineral 

fertiliser, a product that in itself is energy intensive to produce.  

 

Currently, the economics of this particular organic waste treatment plant are not clear. However, 

a recent study indicated the plant would cost around 3-4 million euro to construct and income 

feed in tariffs for the exported heat and electricity would total around 477,000 euro per year. 

Excluding any income from gate fees and costs avoided Greimel illustrates a productive use of 

organic waste with a conservative payback on investment of around eight and a half years.251  

 

                                                           
248

 consistent with the objectives of Directive2001/77/EC 
249

  RENEWABLE ENERGY ASSOCIATION, Anaerobic Digestion and its role Transport Fuels, [online] [viewed 07 November 
2010]. Available at:   http://www.allenergy.co.uk/UserFiles/File/2007DavidCollins.pdf  
250

  Approximately 6-7% of which is used on site to power the plant, leaving 3720 MWh for export to the grid. 
251

  Patterson, T. Esteves, S.R. Guwy, A.J. Guwy and Dinsdale, R.M. (2009) Greimel Biogas Plants, Gruntegernbach, Bavaria, 
Germany. University of Glamorgan 
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After periods of expansion there are now approximately 6000 biogas plants in Germany.252 

Despite the apparent commercial viability, uptake in the UK has not matched Germany’s rate of 

growth, although in 2010 DECC advised new plants are being proposed and assessed.253 Recent 

outline feasibility studies by the London Borough of Hillingdon show AD to be a viable method of 

waste management that bring a number of social, economic and environmental benefits to the 

local authority and the area to promote well-being. However, a number of legal and planning 

issues, as well as establishing the economic case without a clear understanding of income arising 

from heat and electrical energy are considered to have restricted the rate of growth in the UK. 

The implications for wider well-being are also noted. As well as being able to transfer knowledge 

with the EU, exponents of anaerobic digestion are able to inform others of its potential in 

developing nations. Consider for example, agricultural based economies and the benefits a local 

AD system providing heat and electrical power would bring to rural communities such as 

Afghanistan and the role it might play in moving opium farming into an energy crop. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
252

  FARMERS WEEKLY INTERACTIVE, Learning from the German Experience [online] [viewed 15 June 2011]. Available at 
http://www.fwi.co.uk/Articles/2011/01/27/125242/Learning-from-the-German-biogas-experience.htm, this article 
updates previous research in the area with a more recent figure. 
253

DECC, Anaerobic Digestion, Realising the Potential [online] [viewed 7 March 2011]. Available at: 
http://www.decc.gov.uk/en/content/cms/news/pn10_77/pn10_77.aspx  
  “There are currently around 37 anaerobic digestion plants in the UK using food and farm waste, with around 60 planned 
or under construction. A further 220 water treatment plants have anaerobic digestion facilities for sewage”.  

http://www.fwi.co.uk/Articles/2011/01/27/125242/Learning-from-the-German-biogas-experience.htm
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7. Promotion of Well-being: Combined Heat and Power in Germany and the UK 

 

A key theme for delivering sustainable energy in the European Union is promoting the uptake of 

combined heat and power plant. As illustrated earlier, it is central to the delivery of district 

heating and, with modifications, can be fueled by natural or renewable gas sourced from 

anaerobic digestion. 

 

Directive 2004/8/EC of the European Parliament and of the Council of 11th February 2004 on the 

promotion of co-generation based on useful heat demand in the internal energy market and 

amending Directive 92/42/EEC recognise the role of energy efficient cogeneration in saving 

primary energy and reducing greenhouse gases and, its ability to contribute in a positive way to 

both the security of supply and effective competition in the European Union. This was set within 

the context of European energy dependency, which in 2004 meant the EU required 50% of its 

energy from external suppliers, set to rise to 70% by 2030 using current trends.254 UK local 

authorities and the public sector are uniquely placed to commission and benefit from 

cogeneration operations because of their mixed use property base and diverse use and influence 

over private development through planning process. Cogeneration linked to district heating 

systems is ideally suited to anchor loads, such as swimming pools, and capable of assisting with 

the demand for energy in schools and office buildings during the day and housing facilities during 

the evening. In some cases hours of operation can be extended to assist with overnight loads 

such as street lighting, though the economics of the situation will often dictate the hours of 

operation.255 

 

Cogeneration refers to the efficient use of energy to generate heat and electrical power 

simultaneously to meet local demand. In principle, a generation unit, such as a gas turbine or 

reciprocating engine operating as a combined heat and power plant (CHP), will generate heat 

energy that is used to heat water for space heating or hot water services. This heat can also 

undergo a process known as absorption chilling to produce cold water, which is then circulated 

to cool buildings. The CHP will also generate electrical energy to meet on site demands and 

export surplus electrical units to the local electrical network (grid).  This reduces the demand for 

electrical energy supplied to the grid by distant power stations, which by its nature is highly 

inefficient. This is because of large amounts of energy is lost as escaped heat during the 

                                                           
254

  EUROPA, Green Paper -Towards a European Strategy for the Security of Energy Supply [online] [re-accessed 30 May 
2011]. Available at: http://ec.europa.eu/energy/green-paper-energy-supply/doc/green_paper_energy_supply_en.pdf  
255

  For a concise and helpful introduction to these concepts see; King, M. Shaw, R (2010). Community Energy: Planning, 
Development and Delivery. Also at: www.tcpa.org.uk  

http://ec.europa.eu/energy/green-paper-energy-supply/doc/green_paper_energy_supply_en.pdf
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combustion process at the power station, then through transmission losses through the high 

voltage national grid to the point of use.256  With localised cooling, it also displaces the large 

amounts of electrical energy required to power conventional electrical chillers. CHP is 

particularly effective when augmenting waste heat energy from industrial processes or existing 

central boiler systems to meet the demands of a district heating network.  Mindful of this, the EU 

draws attention to the role of cogeneration in helping to meet the objectives of the Kyoto 

Protocol, and the purpose of the directive is to promote the use of CHP technologies. However, 

the use of CHP must relate to useful demand at the point of use and take into account the 

specific national circumstances, as in some cases cogeneration may not be the most appropriate 

measure.257 The Directive provides 15 definitions to the terms of reference used. The most 

relevant are provided in footnotes.258 The Directive is specific about the efficiency of 

cogeneration and provides various reference values to assist with harmonising the standards and 

provide an accurate representation of the amount of high efficiency cogeneration being used.  It 

sets out the basis for guarantees of origin of high efficiency cogeneration and requires Member 

States to analyse the national potential for its use.259 

 

 

 

 

 

 

 

 

 

                                                           
256

  Ibid 255 King and Shaw at p37 indicating the efficiency of power stations at around 35%, whereas CHP offers around 
85% efficiency 
257

  These may relate to available funding and the concept of best available technology not entailing excessive cost. It can 
also relate to specific local conditions, such as air quality where the use of biomass CHP could prove detrimental or a more 
passive renewable alternative was available. 
258

 Cogeneration- shall mean the simultaneous generation in one process of thermal energy and electrical and/ or 
mechanical energy; 
Useful heat- shall mean heat produced in a cogeneration process to satisfy an economically justifiable for heating or 
cooling 
Economically justifiable demand – shall mean the demand that does not exceed the needs for heating and cooling and 
which would otherwise be satisfied at market conditions by energy generation processes other than cogeneration 
Electricity from cogeneration –shall mean electricity generated in a process linked to the production of useful heat and 
calculated in accordance with the methodology laid down in Annex II. 
259

 Be based on well documented scientific data and comply with the criteria listed in Annex IV 
Identify all potential for useful heating and cooling demands, suitable for the application of high efficiency cogeneration, as 
well as the availability of fuels and other energy resources to be used in cogeneration 
Include a separate analysis of barriers, which may prevent the realisation of the national potential for high efficiency 
cogeneration 
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Member States were required to transpose the Directive and comply no later than 21 February 

2006. Supplementing the Directive was a Communication from the Commission in 2008, which 

again noted the efficiencies that could be brought about by the promotion of high efficiency 

cogeneration. It stated the 20% reduction target and objectives and also that “CHP can play an 

important role in fulfilling these policy objectives by contributing to energy security, sustainable 

energy, a better environment and combating climate change”.  It also noted the implementation 

of the Directive had progressed more slowly than originally expected and also where Member 

States had not transposed Directive it was, “often due to the particular legal system of the 

country which requires a complete transposition of the Directive and all related secondary 

legislation in one legislative process”. The Communication provided some useful headline figures 

on CHP energy use in 27 Member States of the European Union.  

 

“The CHP electricity capacity in EU27 is about 100 GW, representing 13.6% of the total EU27 electricity 
capacity. The production of CHP electricity in EU27 amounts to 366 TWh, i.e. 10.9% of the total electricity 
generation in 2006. The level of production varies very much between Member States, from 0.3% in 
Cyprus to more than 40% in Latvia and Denmark. The benefits in terms of energy saving from cogeneration 
are today (2008) estimated to be around 35 Mtoe per annum in EU27, equivalent to Austria’s gross inland 
consumption. The CO2 savings are about 100 Mt per annum. CHP is an energy saving technology which 

today contributes about 2% toward the 20% annual primary energy savings objective for 2020”.
  260

 

 
CHP is clearly capable of meeting much of the criteria for sustainable energy in Europe. 

Electricity produced by CHP in Germany accounts for approximately 14.5% of the final energy 

consumption.261 This places Germany just above the average for the EU 27. In 2003 the 

connected load of district and local heating was approximately 57,000 Mega Watts (MW) of 

which 82% of the heat was generated in CHP plants. In terms of the connected portfolio the 

profile was as follows:  

 

“Pipeline length for the distribution of district heating is 18,702 km, 1,335 water and 91 steam networks 
supply buildings and industrial customers with steam and heat through over 310,000 “house” substations. 
41 compression and 28 absorption chilling plants supply 21 cooling networks with 161 MW cooling 
capacity and a cooling network 43km in length with 266 cooling substations”. 

262
 

 

 

                                                           
260

  COM (2008) 771 Communication from The Commission: Europe can save more energy by combined heat and power 
generation.  
261

  Ibid 214 COM (2008) 771 
262

  AFGW (2005), District Heating [online] [viewed 31 December] previously available at:  www.agfw.de re-accessed 
8/6/2011 now available at: 
http://www.agfw.org/fileadmin/dokumente/rec/Dokumente_fuer_englische_Seite/050602__DHinGer_gs_1.pdf  
 

 

http://www.agfw.de/
http://www.agfw.org/fileadmin/dokumente/rec/Dokumente_fuer_englische_Seite/050602__DHinGer_gs_1.pdf
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In terms of the market for heating: 

 

“46% of German heating network customers are domestic, 36% are in the public sector, trade and industry 
(non-residential buildings) and 18% are industrial. If the domestic customer segment (residential buildings) 
is examined, 46% of the housing stock of 37.1 million households was heated by gas, 32% by oil, 12% by 
district heating, 6% by coal and 6% by electricity”. 

 

By contrast, electricity produced by CHP in the UK accounts for approximately 7% of the final 

energy consumption, roughly half that of Germany. This places the UK quite a way below the 

average for the EU 27 and in many respects is considered by the researcher as a missed 

opportunity for relatively straightforward reductions in greenhouse gas emissions. For CHP to be 

regarded as high efficiency cogeneration in the UK, it must usually pass the scrutiny of, and be 

registered with the Combined Heat and Power Quality Assurance Scheme (CHPQA) administered 

on behalf of the Department of Energy and Climate Change (DECC). CHPQA currently recognise 

1465 CHP installations producing approximately 5,569 Mega Watt hours Electrical (MwE) and 

saving an estimated 3.8 mega tonnes (Mt CO2) annually.263  So increasing the uptake of good 

quality CHP in the UK will make a significant contribution, not only to emissions but to secure 

and affordable energy for potentially thousands of residents, many of who may be living in fuel 

poverty or are elderly and vulnerable. Chapter IV develops this theme and considers the duties 

and powers are available to local government to support the uptake of CHP in the UK and drive 

the percentage of power generated closer to the European Average of 14%. 
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 DECC, CHPQA about us [online] [viewed 31 December 2010] Available at: http://chpqa.decc.gov.uk/about-us accessed 
on line 31/12/2010 
 

http://chpqa.decc.gov.uk/about-us%20accessed%20on%20line%2031/12/2010
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8. Conclusion and progression 

 

Any review of European law must take account of its tumultuous history over the last 100 years. 

This gives us the context for general well-being as security: the need to prevent conflict and 

destruction against bordering nations and maintain peaceful progress toward mutually beneficial 

outcomes. This is best discussed within the theoretical context of Hobbes and his view of the 

powerful sovereign or Leviathan, established to provide strong governance and prevent man 

from his natural state of conflict. The EU can also be discussed within the context of Kant’s 

peaceful federation of nations. The reality of the EU is it exists somewhere between the two at 

the Aristotelian midpoint.  

 

Early Treaty in Europe reflected the need for post war stability and control of resources. It was 

later, after those basic needs were catered for, that matters of precautionary behavior and 

sustainable development were able to take greater precedence.  Regulations and Directives now 

aim to promote energy efficiency and renewable power to underwrite the key sustainable 

development parameters of security of supply, social inclusion, economic growth and 

environmental gain in a competitive market economy. Inherently, they seek to reduce European 

dependency on gas imports due to the potential for supply disputes leading to negative social 

outcomes and risk to European security. The EU has set a strong policy and legislative agenda for 

the UK to follow, with this being transposed into UK national law at varying intervals. Across the 

EU practical examples of good practice pre and post date the European sources of law, many of 

bring the law to life and could be used to assist the UK with further well-being projects. 

 

There are also currently 422 energy agencies listed across Europe with access to numerous case 

studies and shared experiences specifically related to energy and sustainability. It is suggested 

European Energy Agencies collectively consider how they might lead on the transfer of this 

knowledge to developing party nations, again, potentially through the auspices of the UNFCC 

Conference of the Parties. Two good examples of energy and sustainability projects that 

adequately meet well-being requirements are anaerobic digestion and combined heat and 

power as part of a local or district scheme. Currently Germany has a greater uptake than the UK 

of these key forms of sustainable energy, and that knowledge and experience if shared could 

help close that gap and promote well-being.  
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Chapter IV takes up these themes of promoting local well-being at the local level, and the role of 

local authorities in developing that infrastructure and the sustainable benefits available to the 

community. In this, the study begins to focus on aspects of the nature of local authorities’ duties 

and powers as statutory bodies and how far they can actually progress EU and international 

requirements under the current regulatory framework, and considers the impact of the Localism 

Bill on promotion of these schemes. 
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1.  Background: Carbon Reductions in the United Kingdom 

The UK Government set out its energy ambitions and targets in the Energy White Paper of 2003. 

The purpose of the paper was to illustrate the strategic vision of the government, the targets and 

methods of reducing carbon emissions and alleviation of fuel poverty.  The key targets required 

the UK to reduce carbon emissions by 60% by 2050 (later increased to 80%) and ensure no 

household was living in fuel poverty by 2016-18. In line with European legislation the policy 

intended to promote sustainable and competitive energy which achieved social objectives and 

allowed for business growth. The Energy White Paper provided UK energy use in 2002, indicating 

nearly 90% of the UK energy demand had been met by carbon based sources of fuel, gas, oil and 

coal. 264 Following the paper, a range of objectives were enshrined in the Energy Act 2004, 

including a duty on the Secretary of State to contribute to the achievement of sustainable 

development.265 

Table: Primary Energy Demand in the UK 2002  

Type Gas Oil Coal Nuclear Other 

Proportion 39% 35% 15% 9% 2% 

Carbon value
1
 Medium High High Very Low n/a 

 

When considering the use of primary fuels it is important to note that each fuel has a different 

carbon emissions impact upon combustion.  Coal and oil produce significantly more carbon 

dioxide than natural gas when combusted, while nuclear power has negligible carbon emissions. 

The Carbon Trust provides annual indices which are used to assist when establishing a carbon 

dioxide levels and the subsequent targets for reduction. 266 This must also be taken into account 

in respect of the primary fuel used in the generation of electrical energy. 267 

Table: Electricity Demand in the UK 2002 

Type Gas Coal Nuclear 
Oil and 
Other 

Renewable 

Proportion 38% 32% 23% 4% 3% 

Carbon Value Medium High Low High Zero 

                                                           
264

 DTI, (2003) Energy White Paper: Our Energy Future-Creating a Low Carbon Economy. London: TSO 
265

 The Energy Act (2004) c.20 Part II Chapter 1 Section 83  
266

 These figures are also available through the Environment Agency for CRCEES calculations. 
267

 The emissions factors vary year on year and the appropriate annual formulae must be used to obtain like for like 
comparisons. 
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Initial challenges begin to emerge: if the UK wishes to reduce carbon it may be asked, why not 

invest in nuclear power? Although it has provided a stable source of power in the UK for many 

years, questions regarding waste disposal and high capital cost of investment lead to arguments 

against its use.  A second alternative is to increase gas production, yet this prompts concerns 

around the longer term availability of gas, as North Sea reserves dwindle and the UK becomes 

more dependent on imported natural gas. This again can drive investment decisions, especially, 

when consideration is given to the volatile nature of oil, gas and their impact on the electrical 

energy wholesale markets. A third option might be to invest in coal for stability of supply. Yet, 

this presents the problem of promoting more carbon emissions, more shipping movements and 

the possibility of reputational damage to the investor, although developments clean coal 

technology and in carbon capture and storage may counter this. 268 

Another option is to increase the availability of electrical energy from renewable sources. This 

produces low or zero emissions in energy production. However, higher capital costs and 

uncertainty over actual availability of delivered power affects the business case for investment. 

Additionally, development planning and policy considerations in local Districts, along with the 

availability of the natural resource in question, for example wind or hydro power sources, will 

dictate the viability of many schemes.   

While generation options are considered to in the context of how to provide a low cost, low 

carbon and secure fuel mix, demand reduction and decentralised energy options should not be 

overlooked. Recalling the outlook of the European Union and its policy, local initiatives in energy 

conservation and generation, present the most likely route to achieving the carbon reduction 

targets set out by central government.  Demand reduction opportunities are usually identified 

through a design, surveying or monitoring process which will identify unnecessary energy use or 

the potential for improvements, such as improved insulation or on site renewable power. 

Requiring a slightly wider local outlook are decentralised energy options, such as a district 

heating system. These are particularly good for providing high efficiency, low cost and low 

carbon energy to supply homes and business in a locality. As seen in Chapter III, their use is 

considered the norm in other countries, where sources of waste heat are routinely added to 

local heat networks. 

 

                                                           
268

 See in general: The Journal of the Energy Institute for regular analysis and discussion of these issues. 
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The paper stated it was the intention of the UK government to reduce emissions by 60% by 2050 

with real progress by 2020. This would equate to a reduction of approximately 65.8 MTC over 

1990 levels. Based on the policies of the day, it was estimated the UK would emit approximately 

135 million tonnes carbon (MTC) by 2020.  The Government aspiration in 2003 was to reduce 

from 135 MTC, by between 15 – 25 MTC. It also stated another target, that 10% of the UK energy 

needs would be met by renewable technology by 2010, though this has now been raised to 20%. 

To illustrate this, the Energy White Paper of 2003 separated UK energy consumption use into the 

following sectors and by the following end use. As the scope of this review is limited to the 

duties and powers of local government with regard to carbon emissions and fuel poverty it does 

not include the emissions from transport. Instead it focuses on the emissions from the areas 

over which local authorities have the greatest impact, domestic emissions brought about by the 

use of space heating, hot water and lighting.  Collectively these emissions account for 40% of the 

total energy consumed in the UK.  

Sector Proportion of consumption 

Transport  36% 

Domestic  30% 

Industry  21% 

Other  13% 

 

End Use Proportion of Consumption 

Transport 35% 

Space Heating 26% 

Hot Water 8% 

Lighting and Appliances 6% 

Process use 10% 

Other 15% 

 

Understanding these factors is useful when considering the following review of the statutory 

instruments and guidance issued by the government. Setting them in the context of competing 

needs around technical, financial, social, economic and environmental parameters is essential 

for understanding appropriate and sustainable behaviour by local authorities. As such, the 

purpose of this section is to review relevant legal instruments and case law which can assist local 

government in reduction of emissions from its own corporate estate, and from its social and 

private sector housing stock. 
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However, achieving this has to occur within the framework of sustainable development and 

must also have regard to the economic and social factors affecting decisions taken by the local 

authority to reduce, or potentially increase emissions in some areas.  

The available legislation is reviewed within the context of the available carbon targets set out in 

the Energy White Paper.  Where the available legislation does not provide enough scope to meet 

those targets, a statutory basis for use of the powers of well-being under the Local Government 

Act 2000 and case law are considered. It is within that context Aristotelian principles of well-

being as the mean between extremes are used to illustrate a theoretical approach to reconcile 

the social, economic and environmental parameters. 

1.1 Background: Fuel Poverty in the UK 

The UK Government first consulted on Fuel Poverty in February 2001 in response to concerns 

about the number of UK householders living in fuel poor circumstances.  The subsequent Fuel 

Poverty Strategy issue by the Department for Environment, Food and Rural Affairs in November 

2001 enshrined the working definition of a fuel poor household which has since been used by 

local authorities and non-governmental organisations. Para 1.1 refers: 

“A fuel poor household is one that cannot afford to keep adequately warm at reasonable cost. The most 
widely accepted definition of a fuel poor household is one which needs to spend more than 10% of its 
income on all fuel use and to heat its home to an adequate standard of warmth. This is generally defined 
as 21 degrees C in the living room and 18 degrees C in the other occupied rooms- the temperatures 

recommended by the world health organisation”.269 

The reasons fuel poverty concerns government are relatively simple. Primarily, it is a matter of 

scale; in 2001 it was estimated that the issue affected approximately 4 million residents. Then it 

is a matter of health: failure to maintain those temperatures has a profound effect on the ill, 

elderly and vulnerable groups in society and exacerbates existing conditions. Each year the Office 

of National Statistics releases figures on the amount of excess winter deaths attributed to colder 

temperatures. Many will be due to inadequate warmth in the home or decisions taken in the 

home to spend the household budget on other areas, such as food. This is referred to in local 

authority language as a “heat or eat” decision. 

 

                                                           
269

 DTI, (2001) The UK Fuel Poverty Strategy 2001: p.6 
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The Department for Energy and Climate Change is now responsible for the UK fuel poverty 

strategy. In 2009 in the 7th annual progress report DECC noted that homes in fuel poverty had 

increased three years in a row and attributed this to the increase in energy prices. Considering 

the volatility of the energy market during 2008, which saw the price of oil peak at around 

$147.00 a barrel, it is possible the trend will have continued. DECC: Headline figures, Households 

in Fuel Poverty at appendix 10 270 

 

Excess Winter Mortality ONS Figures 

Date England Scotland Wales Total 

2003-2004  21,930   2,840  1,500  26,270 

2004-2005  29,740   2,760  1,930  34,430 

2005-2006  23,740    1,780  1,560  27,080 

2006-2007  22,380   2,750  1,400  26,530 

2007-2008  23,800   2,180  1,500  27,480 

 

However, fuel poverty can be alleviated or eradicated by making a home more energy efficient, 

and ensuring a reasonable cost for energy is available. The Energy Saving Trust indicates that 

where applicable insulation measures can improve the efficiency of a home. Loft insulation will 

result in a 20% saving in energy use, and cavity wall insulation approximately 30% Installation of 

these measures may provide a typical household with savings of around £250 per year 

depending on the prevailing cost of energy 271 which generally follows the highs and lows of the 

of the oil markets.  This is particularly relevant to householders who may have experienced 

difficulty in making payments and have been switched to pre-payment meters, which means 

they are required to pay for energy at a higher rate. 272  

                                                           
270

 DECC, Fuel Poverty Statistics [online] [viewed 30 May 2011]. Available at: 
http://www.decc.gov.uk/assets/decc/Statistics/fuelpoverty/615-pn10-106.pdf 
271

 ENERGY SAVING TRUST, Home Improvements and Products [online][viewed 30 May 2011]. Available at: 
http://www.energysavingtrust.org.uk/Home-improvements-and-products 
272

 This has been an issue for many years and was witnessed firsthand during the researcher’s employment with British Gas 
in 1996. As the worst off customers default on high utility payments they are sometimes required to go on prepayment 
meters. Some customers actually request prepayment believing it will help them budget more cleverly. However, the 

http://www.decc.gov.uk/assets/decc/Statistics/fuelpoverty/615-pn10-106.pdf
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It can be said, fuel poverty affects the health and disposable income of a high number of UK 

residents, and on average 28,300 excess winter deaths occur each year during colder weather,273 

attributable to various factors of which lack of warmth in the home, may be one.  However, cost 

effective improvements to the building can alleviate or remove the problem altogether and lead 

to a higher quality of life for the occupants, particularly, if they have low income, are elderly or 

vulnerable.  In response to the issue, the UK Government has pledged to eliminate fuel poverty 

in vulnerable households by 2010. 

1.2 Carbon and Fuel Poverty Policy in the Context of Coalition Government  

Chapter I introduced the context of the global economy.  In this it considered failures of the free 

market economy and the command economies of socialist states. Somewhere between the 

extremes of these points, it was proposed there is scope for a more sustainable economy which 

takes a balanced view of social, economic and environmental concerns, and by reconciling them, 

we achieve sustainability and well-being. Since then the world banking system faced further 

crisis. In the UK the Labour Government took a decision to effectively underwrite the banks and 

introduce a policy of quantitative easing. This involved using public funds to take major 

shareholdings in the banking system, printing new money and releasing it into circulation.  

In May 2010 a General Election was held. This election resulted in a “hung” parliament: neither 

of the mainstream political parties was able to establish the majority of MP’s needed to form a 

Government. Following this, successful negotiations between the Conservative and the Liberal 

Democrat parties allowed a coalition to be established. This coalition, made up of Conservatives 

and Liberal Democrat MPs then had the constitutional ability to form a government. As a result 

of this, there is now a working partnership with Mr. David Cameron, (Conservative) as the Prime 

Minister and Mr. Nicholas Clegg (Liberal Democrat) as the Deputy Prime Minister. Recent 

ideological divisions between the key figures have highlighted some of the problems of working 

in coalition, particularly, in austere times where the public service expects serious cuts in funding 

from central government, cuts services and makes efficiency savings in an effort to reconcile 

budgets to expenditure. 

                                                                                                                                                                                     
prepayment tariffs are usually higher than the standard tariff meter and leave customers worse off. Parliament may yet 
intervene. 

 
273

 Table: The Office for National Statistics: Excess Winter Mortality, these figures are updated annually and available at the 

ONS website. See also reference number 5, including data analysis from West Midlands Public Health Observatory. 
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The parties published a document, “Coalition”, outlining their shared perspective of the way 

forward for the UK in terms of Government Policy in 31 areas ranging from Banking through to 

Universities and Further Education.  This shift in political thought may eventually profoundly 

affect on the laws introduced during the previous administration.   

Key areas of local government law created new administrative infrastructure in the areas of 

policy and performance which are now in the process of being abolished. In a recent speech the 

Prime Minster has drawn attention to the growth of public sector employment against that of 

the private sector.  He considered these costs could not be allowed to continue because of the 

long term effect on the UK recovery. His key area of concern was if the UK did not reduce its 

costs now, within a few years the public debt would require the UK Government to provide for 

annual interest payments of around £70 billion to service its debts.  This speech drew criticism 

from public sector Union representatives, who believed the public sector was at the first stages 

of many cuts which they argued, were a result of private, rather than public sector excesses. 

From an independent viewpoint, the reality of what must now take place is a reduction in 

spending which encompasses a hard look at priorities of public sector provision, while 

endeavouring to control the private sector excesses. As Aristotle might have said, the good is 

somewhere between the middle of the two viewpoints.   

“Coalition” sets out its three core virtues as Freedom, Fairness and Responsibility. Within that 

the probable best cause of action within local government and energy issues is to review the 

policy objectives outlined and the current statutory duties already imposed, and look for the 

synergies and opportunities between existing law and new policy that will affect the delivery of 

climate change and fuel poverty objectives. This is of course sympathetic in terms of the 

language of international law and the principles of sustainable development and can be seen as 

an encouraging high level policy for the promotion of well-being. 

The coalition also offered a perspective on Energy and Climate Change in relation to local 

government. Here again, at a high level, the new government has affirmed its belief of climate 

change and its commitment to reduce carbon emissions as a means of environmental protection 

and create employment opportunities.  They are seeking higher levels of EU carbon reductions 

and an increase in the target for renewable power. Key pledges, which will lend support to local 

operational buildings, are the creation of a “full system” of “feed in tariffs’ which may stimulate 

the growth of renewable power infrastructure, sometimes referred to as micro-generation.  

Additionally, the pledge to promote the increase of energy from waste through anaerobic 

digestion will assist many waste authorities wishing to increase recycling rates and increase 
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power generation. Authorities within the coastal zone may also benefit from the policy pledge to 

encourage marine energy and offshore wind energy.  

In terms of the local domestic housing the coalition intends to encourage housing energy 

improvements paid for through energy savings. The coalition also wishes to encourage 

community owned renewable energy schemes which may also include district schemes able to 

provide heat and electrical power.  The overall fuel mix it appears will rely on a similar fuel mix to 

the previous administration with subtle changes. The coalition appears to broadly accept the use 

of coal provided it utilises carbon capture and storage. It will no doubt continue to use gas while 

it remains a viable resource and attempt to use the existing use of gas power stations. The 

Liberal Democrats retain a veto on the issue of nuclear power, which has tragically become a 

higher profile issue since the crisis at Fukoshima in Japan, serving as a reminder of the Chernobyl 

accident that left thousands dead 25 years ago. 274  

In “Coalition”, issues for Local Government Law and powers of well-being exist under section 4, 

“Communities and Local Government”. Here, central government promises a shift of power from 

Westminster back to the local councils.  The crucial policy pledge is to give councils a general 

power of competence. The coalition has stated key areas of the current planning system, the 

regional spatial strategies and the Infrastructure Planning Commission are being abolished and 

the new national system will be presented to parliament as a: 

“simple and consolidated national planning framework covering all forms development and setting out 
national economic, environmental and social priorities.” 

Affecting the operation of councils is the pledge to implement the Sustainable Communities Act 

(see later), which will require councils to publish local spending reports.  Additionally, the pledge 

to cut local government inspection and abolish the comprehensive area assessment will affect 

authorities reporting under the Local Government Act 1998 directly.  

Finally Coalition states that the UK Government will require continuous improvements to the 

energy of efficiency of new housing, discussed later under Part L of the Building Regulations  and  

provide incentives for local authorities to deliver sustainable development. 

 

                                                           
274

 Opinion: Given the risks to general well-being, nuclear power does not fit the context of the promotion of well-being in 

a sustainable way, from our perspective it does not accord with principles fairness as inter or intra generational justice, in 
fact it runs entirely contra to it. Additionally, with single accidents capable of killing thousands and leaving once thriving 
communities uninhabitable are simply not reconcilable with concepts of polluter pays or the precautionary principle. The 
original post war concepts of cheap clean electricity and clean air are considered untenable in this context and sustainable 
alternatives are required, rather than a proliferation of new nuclear plants around the world, and possible threats to world 
security through uranium enrichment programmes. 
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These statements from government, coupled with the budgetary pressures will have an impact 

on the way in which sustainable energy is delivered into the community by local authorities.  If 

the pressure to report on energy performance is effectively removed, this could free up the 

limited resource in the areas to design and implement projects. The potential for projects is 

greatly enhanced, if an effective capital funding programme is made available, and a power of 

general competence is also available, discussed later due to its interaction with the Local 

Government Act 2000.  

1.3 Further Contextual Considerations 

One year on from the coalition, and it is evident public services are affected by cuts and 

uncertainty. Local government across the country is experiencing requirements to make savings 

after a reduction in the main grant from central government. Any local authority unable to meet 

the savings targets through efficiency gains faces making cuts to front line services. The wider 

public sector is also affected, with the NHS, Police Authorities and University sector facing new 

challenges in relation to finances.  So in austere times with the focus clearly on economic 

parameters it may be difficult for central government to consider on balance the merits of social 

and environmental parameters, and the need to find the midpoint to promote sustainable 

development. The decision to axe the Sustainable Development Commission, effectively, the 

governmental advisor/ overseer on matters of internal and external government policy, 

however, gives cause for concern about how sustainable development might now be monitored. 

The government believe, DEFRA will be able to embed the requirements of government and 

sustainable development and the community will hold government to account if this does not 

materialise.  However, others believe an appointment of Minister for Sustainable Development 

should be created, to lead other departments by supplying expertise and experience in the 

area.275 

At this point it is appropriate to consider the theoretical context in which local government must 

operate. Taking its high level cues from international law, it should take decisions on the basis of 

fairness and equity, and idealise that just behaviour will lead to happiness. It must operate in the 

context of the collective well-being of the European Union to maintain well-being as security. 

Therefore, policy and legislative decisions taken around energy and fuel poverty issues at central 

government therefore must be rooted in those concepts. If the UK economy is seen to stagnate 

and at risk of further recession, the government has to consider what decisions can be made that 

support initial investment to promote economic growth, but also provide long term stability and 

                                                           
275
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sustainability. Long term, local district heat and power schemes are consistent with meeting 

carbon and poverty outcomes, while delivery of those schemes is achievable using a number of 

revenue generating models contained within an Energy Services Company Framework.  

However, local government must also consider the domestic political context in which it 

operates. Noted, the political party of central government is not always the same as the political 

party of local government. This can lead to contrasting views among central government and 

local politicians.  Depending on the circumstances, decisions can be based in the context of what 

looks politically expeditious or, rather than what is perhaps the just and secure objective.276  In 

addition, local politics is by nature a competitive point scoring process. The lead party may face 

attacks on their schemes as opposition parties’ launch politically inspired rebukes on what non 

politicians might perceive as laudable effects to tackle a problem. 277 All of which presents a risk 

to projects getting underway, and if they do are at risk of being curtailed or abandoned due to 

adverse publicity. The prospect of this in itself is often enough to alter the decision making 

process of politicians and officers and potentially dissuade them from proposing new ideas to 

tackle energy and sustainability issues, even before considerations such as procurement and 

ultra vires are taken into account. 

In this politicised environment, the councils must deliver functions of value that establish and 

promote the well-being of the community. Viewed through social contract theory, value and 

well-being is something the public have come to expect. In moving away from the state of nature 

the public now rely on government to provide those basic freedoms and provide services in 

return for a level of public complicity in the actions of the elected politicians. Those politicians 

must then prioritise what services will be provided within the available budgets. This might be 

termed political priorities and will be, in general, shaped by the desire to remain in power and 

continue to deliver good outcomes for their communities. However, it is proposed, the mix of 

political parties means a consistent approach to dealing with fuel poverty and climate change is 

not available across England and Wales. Some authorities may not consider this a priority at all. 

This is a major consideration in the ability of local government to deliver meaningful change and 

sets the context for the legal review of the duties and powers of local government in relation to 

climate change and fuel poverty. 
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 Considered later in the context of communal heating and right to buy properties 
277

 When targeting the areas of most depravation in Watford with insulation campaign a political concern was the 
likelihood of opposition politicians claiming the party in power was seeking to improve homes in their personal Wards. 
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1.4 Local Government in the United Kingdom  

Local Government in the UK has a history dating back over 1000 years and in a number of ways 

can be viewed as the means by which communities have established self government away from 

the either the Crown or central government. There are important key dates and statutes 

summarised in appendix 11, 278 which track the evolution of Statutes such as the Great Reform 

Act 1832 from abolishing “Rotten Boroughs” through to the Public Health Act’s establishing the 

Local Board’s of Health. This began to substantially address pivotal matters of well-being such as 

clean water, sewage systems and highways provision.  The Local Government Act of 1888 

created the County Boroughs and the two tier system recognisable today, albeit modified by the 

Local Government Act 1972, which forms the basis of the local government constitution and the 

template for subsequent well-being modifications discussed in depth later in this chapter. 

Present day local government operations in the United Kingdom involve complex and unique 

processes to manage a diverse range of activities within a given geographic boundary. These 

activities take place within the “District” or “Borough” by the local authority which is often 

referred to as the “council”.  There are many commonalities between councils. Each will be 

made up of an elected body of men and women known as Councillors or Members representing 

the views of residents in a number of smaller geographic localities or “Wards” within the District. 

These Councillors will usually represent an established or minority political party, or may be 

independent of established political parties. One of the councillors of the majority party is 

usually elected by other Members as the Leader of the Council or by the public as an elected 

Mayor, depending on the type of council they serve. 

The Councillors with the majority of seats determine the strategic direction of the council and 

are responsible for a number of key areas of council business. They hold portfolios for matters 

such as Planning, Finance, Housing and the Environment.  The services they represent and report 

on to the Leader are managed on a day to day basis by employees of the council referred to as 

council officers. These officers will usually work in teams reflecting the various portfolios and 

often with highly specialised skills such as environmental health, building control, adult care and 

education.   Council officers generally deliver either frontline services which involve daily 
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interaction with members of the public, or backroom services, which support the frontline. 

Backroom officers are usually employed utilising specialist skills in areas such as procurement, 

financial and contract management and information and communications technology. The 

conduct of both Members and Officers is regulated and scrutinised on a regular basis to ensure a 

variety of objectives are met. 

Following the Local Government Act 1972 and various modifications up to the Local Government 

Act 2000, councils in England and Wales today employ approximately 1.8 million staff with a 

combined net expenditure of £115 billion in 2009/10, representing approximately 25% of public 

spending in the UK. The councils provide over 700 services, some of which are required by law, 

and some which the council has the discretion to provide.  Since the Local Government Act 1972, 

which came into effect in 1974, there are five types of local authority in England. The structure 

of authority and their number are summarised in appendix 12. 279  These local authorities are 

required to deliver a range of functions and services to local residents and businesses. The type 

of authority determines which services they are required to deliver and this is summarised in 

appendix 13.  Local Government, therefore, must be seen as a major financial and complex 

undertaking in the UK public sector tasked with delivering very important services, relating to 

establishing and maintaining general well-being of all who live, work or simply pass through the 

boundary. 

As part of that undertaking, each authority has a requirement or a responsibility for energy use. 

This could be arising from the use of a building, such as a school, office or leisure centre, or in 

the use of vehicles to deliver services. Current estimates for the energy expenditure are in the 

region of £4 billion across the central government and wider public sector estate. 280  Local 

authorities also have responsibilities for improving the efficiency of existing and new build 

housing and commercial properties, exercised through the planning, housing and environmental 

health functions, many of which are statutory and explored in greater depth at a later stage. This 

thesis will demonstrate there are a number of duties and powers incumbent upon local 

government to reduce emissions and demonstrate procedural diligence in accordance with 

administrative law, public procurement and expenditure regulations.  
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However, this regulatory framework and guidance to authorities must also be interpreted 

through the context of the specific local authority political thought, structure and business 

arrangements. Additionally, as central government has committed to reduce energy expenditure 

and carbon emissions across the crown and public estates, there are now implicit financial 

obligations to promote energy efficiency.281  

Within this it is important to understand in general terms that local authority approaches to 

these areas of energy related responsibility will be determined by several factors, some of which 

are indicated below and provide a context for why energy projects sometimes are, or are not 

undertaken; 282 

 Political enthusiasm and sponsorship 

 Member agreed corporate policy and leadership 

 A long term strategic view and robust management practices 

 The long term accommodation and asset strategy 

 The financial payback and availability of funding for energy projects 

 Understanding the organisational appetite for risk in establishing projects 

 Teamwork and understanding personal responsibility 

However, these areas of contemplation would be premature without first considering the 

legislative framework, which has affected local authorities in the context of  their first attempts 

to improve social conditions in the 1800’s, by systematically addressing the acute public health 

issues of the time.  Back then a mass of unsanitary, overcrowded dwellings led to high disease 

and mortality rates. 283 Later in the 1950’s threats to health from air pollution and in particular 

smog related deaths in London also prompted change. As an example, the City of Westminster 

successfully contributed to the improvements in air quality by reducing sulphuric coal related 
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emissions using special powers as a Heat Authority to establish the Pimlico District Heating 

Undertaking. 284  This district heating scheme originally took waste heat from Battersea Power 

Station and used a water accumulator and oil fired boilers to supply local housing estates. In 

2010 it continues to serve over 3000 homes,285 approximately 100 businesses and has recently 

connected to the new build Pimlico Academy, which replaced the previous 1960’s Pimlico 

School. 286  

As the mandatory and discretionary functions and services provided by local authorities are 

wrapped into the concepts of duties and powers provided by statute, it is essential to consider 

the legal limitations upon local authorities and, how subsequent legislation in the area of energy 

and sustainability and well-being powers have come into force. With this it is also appropriate to 

consider the awareness of local authorities of what theory lies behind the application of those 

powers, and if existing methods in local authority energy practice may need revisiting if real 

progress toward international and local targets is to be made. 
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 Because of its longevity, despite occasional moments of worry, in a number of ways the Pimlico District Heating 
Undertaking restates the concept of intergenerational justice on a local level. In addition its ethos of reducing fuel poverty 
and promoting clean air it aims to always provide heat at a lower cost than the energy supply industry, with fewer carbon 
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“Excellent” rating, after officers revisiting the basic specification secured additional funding from central government and 
drove the carbon emissions to over 60% below the baseline of the 2002 Building Regulations. 
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2. The Legal Environment: Administrative Law  

In order to understand the key legal issues faced by local government in the delivery of its 

statutory functions with the context of the Local Government Act 2000, it is necessary to 

consider the scope of “Administrative Law” and set out a definition for this area of law which 

governs local authority behaviour.  Within the literature review it was evident that a clear single 

definition is not available and administrative law relates to various aspects, to various degrees in 

various contexts to maintain control and fairness in government behaviour. In many ways the 

rigour of administrative law serves as a reminder of the unsatisfactory practices of 150 years 

ago, though on a day to day basis can be seen as restrictive by some operating in the area or 

affected by the decisions of council: 

“Normally it is regarded as the area of law concerned with the control of government powers. In real 
terms, these refer to the powers derived from or duties imposed by, statute law (primary and 
subordinate); the royal prerogative; and legislation of various forms emanating from the European Union 
(EU). One key function of administrative law is thus to control decision-making on the basis of these 
powers, whether at the level of central government, at the level of devolved government, or at the level of 
local government. It embodies general principles which can be applied to the exercise of the powers and 
duties of authorities in order to ensure that the myriad of rules and discretionary powers available to the 
executive conform to basic standards of legality and fairness. The ostensible purpose of these principles is 
to ensure that, as well as observance of the rule of law, there is accountability, transparency, and 
effectiveness in the exercise of power in the public domain”.

287
 

Further: 

“For some it *administrative law] is the law relating to the control of government power, the main object 
of which is to protect individual rights. Others place greater emphasis on upon rules that are designed to 
ensure that the administration effectively performs the tasks assigned to it. Yet others see the principal 
objective of administrative law as ensuring governmental accountability, and fostering participation by 
interested parties in the decision making process”.

288
 

Understanding the principles of administrative law is fundamental to making progress in the 

public sector. Local government is one of a number of public authorities capable of taking 

decisions, which affect the course of daily life for residents and commercial operations.  In 

addition to procuring services and issuing permissions, these local authorities are often required 

to work together to achieve a joint outcome in some way enhancing the community and adding 

to its well-being. As a 1972 report into the role of local government considered: 
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“Local government is not, in our view, limited to the narrow provision of a series of services to the local 
community. It has within its purview the overall economic, cultural and physical well-being of that 
community, and for this reason its decisions impinge with increasing frequency upon the individual lives of 
its citizens”.

289
  

The duties and powers of local authorities emanate from 3 key sources and it is the 

interpretation of those sources over time through various policy, guidance and case law which 

guide authorities in the delivery of functions.  The sources of power for local authorities are: 

 Acts of Parliament whether public general Acts or private Acts, 

 Delegated legislation, law made by an authorised body or person, 

 Prerogative instruments such as royal charters. 290 

While delivering legally prescribed roles or functions in the context of promoting well-being, it is 

important to consider the red light and green light legal theory in administrative law.291  In 

simple terms, a red light approach would mean an authority only doing what it absolutely must 

deliver to remain inside of its statutory scope provided by the sources of power.  A green light 

theory may be more inventive and allows services to evolve, but could perhaps more easily lead 

to challenges on the legal appropriateness of behaviour.  This is particularly relevant to local 

government as neighbouring councils may have a different political make up, and as a result 

prioritise functions and levels of service differently. Additionally, officers within authorities 

changing their dominant political structure after an election may experience periods of transition 

and restructure, as the new leadership implements its own political thought and introduces new 

direction and policy.  

Local authority behaviour must be seen as open, transparent and fair and arrived at by following 

the due processes of administrative law. Although there are similarities to the private sector, in 

many fundamental areas, local authorities simply cannot employ the same business 

management models, practices and tactics like those used in private businesses or private 

corporate bodies. These considerations and a near constant state of restructuring in the public 

sector could lead to confusion and poor decision making, especially, when an expeditious change 

is deemed necessary. The key decisions made in an authority in the discharge of its duties and 

use of its powers are subject to a decision making process, which, if not correctly followed, may 

lead to judicial review, closely linked to the concept of ultra vires.  
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2.1 Understanding ultra vires Behaviour  

In its most literal sense the doctrine of ultra vires implies that a corporate or constituted body 

has gone beyond the scope of its powers. In the case of local authorities this means the 

corporate body has acted in a way not prescribed by statute. This could be undertaking a 

responsibility where it had no statutory remit or entering into a contract to perform a task for 

which there was no statutory basis. The converse of this is intra vires, where the body corporate 

has remained within the scope of its constitution and effectively not entered into arrangements 

that were beyond its scope. However, it is also considered as a “second limb” to ultra vires that 

an authority may also be ultra vires if it decides to do or act in a very narrow or strict intra vires 

way, if it acts: 

Improperly or “unreasonably” in various ways: these ways include disregard of the rules of natural justice, 
unfairness, taking into account irrelevant considerations, ignoring relevant considerations, bad faith , 
fettering discretion, attempting to raise taxation, interfering with the free exercise of individual liberties 

and so on”.292 

In the public sector under the auspices of administrative law the doctrine of ultra vires is 

extremely important to local government. Delivering such a broad range of services and 

functions requires complex arrangements and contracts to be undertaken, such as in the 

expenditure of public funds, ranging from relatively small sums to multi-million pound 

construction projects. Similarly, local government is in the business of granting permissions 

which may have a profound impact on the quality of life or livelihood of those within the District. 

These permissions can be associated with many areas of energy related work, inter alia, planning 

proposals, environmental health and licensing or matters, such as the provision of housing and 

social care.  

Additionally, local authorities may enter into agreements with other authorities to promote well-

being. The local heath authority or primary care trust may work with environmental health 

officers and social services to identify residents at risk of illness through cold weather and 

recommend housing improvements.293 The Police Authority may work with housing officers to 

combat anti social behaviour and share information over problem areas.294 The Fire Service may 

work with a local authority community safety unit to promote the uptake of free of charge fire 

alarms to elderly residents.  
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In some cases, specialist agencies and voluntary groups may also be funded by the authority to 

promote these aims. All authorities may work together during times of emergency as first 

responders under the Civil Contingencies Act, sharing information and resources and also 

working with neighbouring districts to provide mutual aid.295    

These are often complex arrangements involving a financial consideration, and in respect of this 

the doctrine of ultra vires is a prime consideration in decision making and as such, must be taken 

into account in attempting to promote general well-being. The doctrine of ultra vires itself was 

not created especially for local government. It has evolved since the 19th century where it was, 

“generally used to denote the excess of legal authority by independent statutory bodies and 

railway companies”. 296  What it has become since then is offered has been described as follows:  

“In essence the doctrine of ultra vires permits the courts to strike down decisions made by bodies 
exercising public functions which they have no power to make. Acting ultra vires and acting without 
jurisdiction have essentially the same meaning although in general the term “vires” has been employed 
when considering administrative decisions and subordinate legislative orders, and “jurisdiction” when 

considering judicial decisions, or those having a judicial flavour”. 297 

In contemporary terms local authorities are clearly subject to the doctrine of ultra vires:     

“Local authorities owe their existence to statute.  It follows from this that they owe their powers to statute 
as well. They are not sovereign bodies. This in turn means that they can do nothing which is outside the 
powers given to them by legislation. This is the doctrine of ultra vires, well-known but not always well 

appreciated”. 298  

A number of cases can illustrate the principle of ultra vires in local government and the 

circumstances under which it arises.  As this paper focuses on the powers of well-being under 

the Local Government Act 2000 where the raising of finance is expressly prohibited299, it is useful 

to note ultra vires case law with a financial theme. This is because, as we shall see later, energy 

well-being projects may involve raising additional capital expenditure over and above that 

required to perform a statutory duty. 

For example, in Westminster City Council v Greater London Council (GLC) 300 there was an 

unusual circumstance of two London authorities in dispute in a case which went to appeal at the 

House of Lords. The GLC was to be abolished on April 1st 1986 and was forecast to have a large 

budget surplus at closedown.  
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The GLC had passed resolutions to allocate these sums to projects after closedown, which 

prompted various London councils to seek judicial review of the decisions, believing them to be 

ultra vires. The application was initially dismissed, but this was reversed on appeal at the House 

of Lords.  The reason for the dismissal was the GLC were not authorised by Statute to act as they 

did, and that an authority only had power to expend funds properly referable in the year levied.  

The court referred to the practice of “forward funding” as ultra vires and unlawful citing 

Manchester City Council v Greater Manchester CC. 301  This is relevant to energy and well-being 

due to implications around financing energy projects with cashable savings from previous 

financial years.  

There are also implications for councils wishing to speculate and trade to make a profit. In Hazell 

v Hammersmith and Fulham LBC 302 in the area of local government finance, the council, 

conducted a number of substantial transactions through a capital market fund over a two year 

period. This was a speculative venture in which the council expected to make losses and gains 

according to the position of the interest rate.  The council were advised the scale of the 

transactions was unlawful, and the auditor applied for a declaration to that effect, which various 

banks opposed, but which was granted by the Divisional Court. At the Court of Appeal it was 

summarised that although the council had limited powers in the area 303 to enter interest swap 

transactions, the activities undertaken by the council were ultra vires as they were trading or 

speculating. 304 This again has implications for the method, in which local government chooses to 

finance energy projects and enters into carbon related trading activities.  

What is evident in these and many other cases is that there is a will by the courts to test local 

authority behaviour; as such ultra vires remains an important consideration for local authority 

management. In addition to this, ultra vires is closely linked to the practice of judicial review.305 
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2.2 The implication of Judicial Review  

Judicial review can be viewed as an intervention by the Courts to assess the procedural merit, or 

otherwise, of the actions of a lesser authority. Local authorities in this context are lesser 

authorities and from time to time can have aspects of their behaviour challenged in court by a 

plaintiff. The Court will assess an application and decide if the authority has acted correctly or 

not. 

“It is concerned not *the court+ with the merits of the *original+ decision, but with its “validity” or with the 
“scope” of the agencies power. The courts power is not based upon statute, but upon an inherent 

jurisdiction within the superior courts”.306 

Also;  

“The jurisdiction of the courts in this regard is “supervisory” which means that the courts do not generally 

review the merits of a public law decision but rather its legality, rationality or procedural propriety”. 307 

Those themes of illegality, rationality and procedure as the basis of judicial review were summed 
up in 1985 in a speech by Lord Diplock: 

(a) Illegality. This means that the decision-maker must understand correctly the law that regulates the 
decision-making power and give effect to it. 

(b) Irrationality. Lord Diplock categorised this as meaning “Wednesbury unreasonableness”: “A decision 
which is so outrageous in its defiance of logic or accepted moral standards that no sensible person 
who had applied his mind to the question to be decided could have arrived at it” 

(c) Procedural impropriety. This includes failing to observe the rules of natural justice, failing to act with 
procedural fairness and failing to observe rules expressly set out in the relevant legislation.

308
 

The principle of procedural impropriety was illustrated in Sardar v Watford Borough Council in 

2007. Here the local authority had taken a decision to delimit the number of Hackney Carriages 

before undergoing a required consultation exercise. Although a consultation went ahead and 

was regarded as undertaken professionally, the evidence available to the Court indicated that a 

decision was taken by Watford Borough Council Members, pre-consultation, to delimit the 

number of taxis, and it was that decision that had not been taken in the correct way.  As a result, 

the court found in favour of the plaintiff and granted the judicial review, leaving the authority 

with substantial costs. 309 Conversely, applications for judicial review can be refused. In another 

case before the Administrative Court, Bard Campaign v Secretary of State for Communities and 

Local Government, it was ruled the defendant had in fact succeeded in their duty to carry out 
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proper consultation in the matter of establishing proposals for the development of “eco-towns”. 

310  

What is clear in both cases is the Court was at no time deciding if the decision to delimit taxis in 

Watford was a good idea, or if “eco-homes” were a great invention. They were looking at 

whether specific administrative and legal requirements within the lesser authority were being 

followed.  This is an important point for local authorities, as they must consider which legal and 

democratic procedures must be followed at specific times and to which timeframe they must 

occur by.   

Failure to do so and to prejudice the interests of residents and businesses in the district can lead 

to time consuming and costly challenges.311  Additionally, R. (on the application of Hillingdon 

LBC) v Secretary of State for Transport,312 a case very relevant to climate change issues, 

highlighted the oversight of central government in basing decision making to allow a third 

runaway at Heathrow Airport on a policy established in 2003. In legal terms the policy decisions 

“were no more than policy statements without any direct substantive effects”, and the matter 

was required to go through a detailed planning application. In this instance local government 

successfully challenged the central government outlook that the third runway would go ahead.  

The Court also considered the policy of 2003 had substantially changed due to law having 

focussed attention on the area through the subsequent Climate Change Act 2008. This would 

naturally imply that pre-existing policy would need revision to accommodate the new legal 

considerations.   As more local authorities face pressures to reduce carbon emissions and 

revenue expenditure, they need to be mindful of the contract offers, funding opportunities and 

organisational shape of special purpose vehicles that offer to deliver savings. These contracts will 

often appear to be free of a consideration element or a “gift horse” but regardless, should not be 

rushed into, and the correct legal, democratic and procurement procedures must be instigated 

and followed.  
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3. Core Legislation: The Local Government Act 1972 Duties and Powers 

Local authorities in their most recent incarnation were created by the Local Government Act 

1972.  This provided the statutory basis for their existence and set out the requirements upon 

those authorities in terms of democratic procedure, accountability, the duties the authority was 

required to perform and powers available to undertake other functions.  These duties and 

powers are prescribed by central government under the doctrine of parliamentary sovereignty 

which effectively means central government can “use its parliamentary control to dictate to 

authorities the terms on which they can operate”.313 

Powers can also come from a secondary regulation where the Statute provides that the 

Secretary of State can make a regulation giving the local authority powers. Additionally guidance 

is issued on how the Statute should be interpreted and can be used by the authority to defend or 

support action that it takes. It is crucial to note that any local authority activities not 

representing a function for which there is a statutory provision could be considered ultra vires 

and have those actions challenged in Court. With such clear delineation around duties they can 

appear, at first glance, very restrictive. However, in practice the provisions of Section 111, 

(provided in appendix 21) and Section 137 314 of the 1972 Act, discussed later, created the 

opportunity for pragmatic approaches to the discharge of functions.  

1) Without prejudice to any powers exercisable apart from this section but subject to the provisions of this 
Act and any other enactment passed before or after this Act, a local authority shall have power to do 
anything (whether or not involving the expenditure, borrowing or lending of money or the acquisition or 
disposal of any property or rights) which is calculated to facilitate, or is conducive or incidental to, the 
discharge of any of their functions. 

(2)For the purposes of this section, transacting the business of a parish or community meeting or any 
other parish or community business shall be treated as a function of the parish or community council. 

(3)A local authority shall not by virtue of this section raise money, whether by means of rates, precepts or 
borrowing, or lend money except in accordance with the enactments relating to those matters 
respectively. 

(4)In this section “local authority” includes the Common Council. 

 

Given the doctrine of ultra vires and the possibilities of judicial review the purpose of Section 

111 of the Local Government Act 1972 is to provide an effective, flexible and legal basis to 

enable authorities to proceed with their functions.  Recalling the mass of functions of the local 

authority, it becomes clear that as duties are derived from Statute, a truly prescriptive Statute 

stating exactly what could and could not be undertaken would be an enormous and unworkable 
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proposition. So, to assist in the discharge of functions S.111 allows flexibility dependant on the 

structure and functions of the authority.  

“Public Bodies that are not central Government departments headed by a crown minister, for example the 
Inland Revenue, Customs and Excise and local authorities derive their powers entirely from statute. It is a 
well established principle that express statutory powers should be interpreted so as to authorise by 
implication the performance of acts reasonably incidental to those expressly granted. This principle is 
reflected in section 111(1) of the Local Government Act 1972 that provides that local authorities are 
expressly empowered to do anything which is calculated to facilitate or is conducive or incidental to, the 
discharge of any of their functions”. 

315
  

For example, local authority X has a duty to carry out food hygiene inspections at restaurants in 

the District. This might require a number of environmental health officers to use a pool vehicle 

to travel to the various locations. However, the Local Government Act 1972 does not state that 

there is a duty to purchase a vehicle to carry out the inspections. The authority, if it does not 

carry out the inspections is subject to challenge, but it could argue there is not a clear duty to 

provide a vehicle and to do so would be ultra vires, for it had no right to incur expenditure on the 

vehicle. 

This would clearly be nonsensical, and it could be reasonably assumed the authority was ultra 

vires on two counts, primarily for not carrying out the inspections and secondarily for an 

extremely narrow “red light” interpretation of the duties under the 1972 Act. The same principle 

can be extended into other functions, such as waste collection, social services and highways 

inspections ad infinitum. Section 111 subsidiary powers appear wide ranging 316 and in many 

ways are the pre-requisite for making progress. However, the powers available from Section 111 

must not be exceeded, and some local authorities which perhaps leant to green light perspective 

were brought into check by central government. 

 “Fears arose during the 1980’s that Sections 111 and 137 LGA 1972 were being used by local authorities 
to establish companies to establish companies to undertake activities not expressly permitted to be 
carried out by local authorities under statute. In order to restrain such activity, the Conservative 
Government sought to introduce a regulatory regime to control the use of companies by local 
authorities”

317
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   Ministry of Justice, 2003 Public Sector Data Sharing: Guidance on the Law [online] [viewed 14 June 2011] Available at:  
http://www.justice.gov.uk/guidance/docs/data_sharing_legal_guidance.pdf  
(Originally retrieved via the Department for Constitutional Affairs at www.DCA.gov.uk in 2005), The DCA is now replaced by 
the Ministry of Justice, and the reference was re-accessed 12/6/2011 at Ministry of Justice website. 
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 4PS, (2005), Local Government Powers, Paragraph 4.1.  The 4PS paper was produced as part of the public private 
partnerships programme with assistance from lawyers at Pinsents 
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The principles of S.111 were tested in the case of the developers McCarthy and Stone v 

Richmond upon Thames LBC. 318  

“Local authorities could not charge for their services without express or implied statutory authority and 
Section 111 of the Local Government Act 1972 empowered local authorities “to do anything which is 
calculated to facilitate or is conducive or incidental to the discharge of their functions”  

In 2000 the Local Government Act included a new section providing “powers of well-being” to 

the authority to promote economic, environmental and social well-being within the geographic 

boundary of the district. This terminology directly related to that used previously by authorities 

under the remit of Local Agenda 21 activities created as a result of the UK International 

Commitment established by the Earth Summit of 1992. That power has since been described by 

the Local Government Association as a power of first resort to give legal basis to the authority to 

promote well-being of the local area.319 They are effectively available to all local authorities in 

England and Wales under Section 1 of the Local Government Act 2000. 320 Section 1 of the Local 

Government Act 2000 is provided in appendix 21. 

Further powers are available to Local Government that in specific circumstances will support the 

promotion of energy and well-being. If, for example, a selection of local public service buildings 

were identified as suitable for a district heat and power scheme, such as a hospital, leisure 

centre, university and a council office, powers under the Local Authority (Goods and Services) 

Act 1970 could be explored.  This permits local authorities to trade with other designated public 

bodies.  The trade in this instance would be heating, cooling and power. In some circumstances 

this may also be supported by the Local Government Act 2003 allowing Best Value authorities 

with powers to charge for services and enter into trading arrangements, “such as providing their 

expertise to other authorities, trade in surplus goods arising from their functions, enter into joint 

ventures and start up social enterprises”. 321  Additionally, if a housing element is involved, Part V 
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 McCarthy & Stone (Developments) Limited v Richmond upon Thames LBC [1992] 2 A.C.  
However, whilst the provision of planning advice was not a function of the council, the determination of planning 
permission applications was,

318
 Consequently , although a planning consultancy service might be incidental to RTLBC’s 

planning function to charge for such a service was merely incidental to the service and not the function,
318

 To uphold the 
Court of Appeal’s decision would have the effect of allowing local authorities to charge for any discretionary service that 
was incidental to one of their functions” Source (Westlaw case extract) 
319

 LGA document (well-being) to cite 
320

 1 Meaning of “local authority” in Part I 
In this Part “local authority” means— 
(a) in relation to England— 
(i) a county council, 
(ii) a district council, 
(iii) a London borough council, 

 
321

  Ibid 270, 4PS (2005) at section 11 and section 4 regarding the Housing Act 1989 
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of the Local Government and Housing Act 1989 may permit the formation of a company to assist 

with the discharge of functions.  

3.1 The Local Government Act 1999 and “Best Value” 

The Local Government Act underwent a series of modifications between 1972 and 1999. One of 

the key changes was the introduction of Compulsory Competitive Tendering (CCT) in 1988. CCT 

was designed under a Conservative government ideology that services delivered by local 

authorities might be more economically and efficient delivered by a private sector entity via a 

competitive process. 322  As a result, in some local authorities, a proportion of services were 

taken out of direct control and transferred into private sector organisations. There was also the 

implication that contracts should be awarded on the basis of the lowest cost to deliver those 

services, and a number of factors which might have affected a reasoned choice about a 

contractor, (such as past conduct) could not be taken into account.323 

These services could range from the outsourcing of refuse collection services through to one-off 

major construction projects, such as building a new leisure centre. In these scenarios the 

supposition was for the council to achieve a cost reduction in the delivered service due to private 

sector efficiencies and often because the employee overhead within the council was assumed to 

dramatically reduce. However, while this may have worked in some cases, the realities of CCT 

meant the agreements could be fraught with disputes and additional costs.324  In respect of these 

limitations the newly installed Labour government in 1997 introduced the Local Government Act 

of 1999, in appendix 21, which amongst other things created a duty upon local authorities to 

secure “best value” 325 the Local Government (Best Value) Act 1999 stated intentions in the 

preamble as follows:  

“An Act to make provision imposing on local and certain other authorities’ requirements relating to 
economy, efficiency and effectiveness; and to make provision for the regulation of council tax and 
precepts” 
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 The principle of ensuring a competitive process to achieve value for money originated in s.135 of the 1972 Local 
Government Act 
323

 Craig, P.P. (2003). Administrative Law. 5
th

 ed. London: Sweet and Maxwell p.138-144 
324

 In one case a local authority entered into an agreement to construct a multi-million pound public facility. The officers 
involved in the tender evaluation worked on the principle they were duty bound to accept the lowest bid, despite their 
concerns on the probability of poor workmanship. The facility was built by then built by lowest bidder and should have 
operated for at least 40 years. However, after a series of operating problems it closed after less than 10 and was 
demolished soon after. 
325

  Dobson, N. (2000). Best Value Law and Management. Bristol: Jordans (p.13) for a fuller introduction to the Best Value 
regime 
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IDEA, the government body charged with driving innovation in public sector processes, 

summarises what was required of local authorities in the years following.326  The three main 

features of the original best value regime were:  an annual performance plan, a five-year 

programme of best value reviews and the annual publication of a council’s performance against 

a government-defined set of Best Value Performance Indicators (BVPI’s). Section 1 of the Act 

defined the full range of the authorities involved which included all types of the local authorities 

set out earlier in this section under the scope of authorities. It included a range of other 

authorities but notably excluded the Greater London Authority, though provision was available 

to bring it into the scope of the Act.   

The Local Government Act 1999 was conceived as a better way to drive transformation in the 

delivery of public services by local government while achieving lower costs of these services to 

the general public. Section 3 created the general duty of best value and came into force on 1st 

April 2000 and it stated a best value authority is required to: (emphasis added) 

3 (1) A best value authority must make arrangements to secure continuous improvement in the way in 
which its functions are exercised, having regard to a combination of economy, efficiency and 
effectiveness

327
 

However, the following observations around this general duty can be cited. 

“...there are a number of important points which arise from this. First the duty is not expressed in absolute 
terms. It is a duty to “make arrangements to secure continuous improvement”. The Government decided 
against imposing a duty to ensure that in carrying out its functions it actually had to achieve these in the 
most cost effective way. In this the best value duty differs from the duty of an authority to achieve the 
best consideration reasonably obtainable when they dispose of land. The Government were apparently 
concerned that if there was an absolute duty anyone who thought that there was a more efficient way of 
providing a service could challenge the authority”.

328
 

The points arising around the duty are quite critical to the pursuit of well-being.   A bland 

interpretation or specious view of the key term of the Act, “Best Value” may lead an individual to 

assume that there is a duty to get the best price and quality for goods or achieve a particular 

target, at which point it could be claimed best value has been achieved.  Perhaps worse, 

customary thought of officers, who for many years worked to achieve the lowest price under the 

old CCT regime, may have regarded the term best value as a reiteration of old lowest price 

principles. Whereas, a deeper reading of the Act suggests that an authority must progressively 

modify its behaviour in the delivery of its functions and continuously improve their business 
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 IDEA, Best Value [online] [re-accessed 12 June 2011]. Available at 
http://www.idea.gov.uk/idk/core/page.do?pageId=71563 
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 The Local Government Act 1999 S. 3 
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 Sharland, J., (2005). A Practical Approach to Local Government Law. 2
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processes.  In our context of promoting well-being, it is helpful to consider it as the Local 

Government (Continuous Improvement) Act 1999, rather than “Best Value” when thinking about 

what central government was actually trying to achieve in local authorities.  Referring again to 

the theoretical elements expressed in Chapter I - if well-being is considered as a serious activity 

in accordance with virtue, it is also possible to consider well-being as a process of continuous 

improvement. 329
   

The Labour administration believed to drive improvements in local government, a system of 

measurement was required. The thought process behind this was if a function or process was 

systematically measured, then it could be managed. If it was not being measured, the reasoning 

goes, it could not be managed.330 With that in mind Section 4 of the Act set out the legal basis for 

the performance indicators and the measurement of performance standards, which would 

eventually become the basis for further measurements and comparisons between authorities.331 

(1) The Secretary of State may by order specify—  

(a) factors (“performance indicators”) by reference to which a best value authority’s performance in 
exercising functions can be measured;  

(b) standards (“performance standards”) to be met by best value authorities in relation to performance 
indicators specified under paragraph (a).

332
 

 

Section 5 created the duty for the local authority to carry best value reviews of its functions, 

after which, local authorities were subsequently given a range of guidance on how the best value 

was meant to work. The essence of the indicators was to provide officers with a means of 

establishing the baseline performance of the authority in the delivery of services, then 

determine the scope for improvement and achieving the best services for the best price and 

achieve the aims set out in section 5 (3) a 333 “shall aim to improve the way its functions are 

exercised, having regard to a combination of economy, efficiency and effectiveness “.  

                                                           
329

   Aristotle: “Well-being must not be a state or disposition but an activity, and an activity desirable in itself. Now that 
things are desired for their own sake are (a) activities in accordance with virtue, and (b) amusements. Amusement cannot 
be the end of life, though it is desired for itself, it is not valuable for its own sake, but as a relaxation which fits us for 
serious activity. Well-being must be activity in accordance with virtue” Ross, Sir David, (1995).  Aristotle. London: 
Routledge, p. 237 
330

  Interestingly, a core principle of energy management 
331

 Some years into the best value regime in conversation with a senior Member of a local authority it was evident to the 
researcher that performance indicators had become more of a tool to compare local authorities with each other, rather 
than actually drive the process of improvement within the authority. The BVPI’s were considered a “dashboard” to let 
central government know how the authority was performing. 
332

 S.4 The Local Government Act 1999 
333

 In some cases officers had become more concerned with interpreting guidance and passing audit scrutiny that they had 
little time left to concentrate on taking a strategic approach to improvement. This was a particular issue at the time, 
because, if a number relatively small number of indicators failed to pass scrutiny, the councils performance plan could be 
rejected leading to issues affecting political reputation and possible government intervention. 
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The methodology or process to establishing best value was referred to as the 4 C’s: challenge, 

compare, consult, compete and is set out in more detail in appendix 14. 334 The further key 

sections in the Act of 1999 set out the requirements of inspection and audit. However, after a 

somewhat jaded existence the original statutory best value performance indicators were deleted 

in financial year 2007/8.  They were replaced with new indicators, referred to as the National 

Indicator Set. Until 2010 when they were abolished by the coalition government, authorities 

could choose which of the NIS to report after having regard to their functions. NIS indicators 

were again regulated by the Audit Commission. However, unlike the BVPI regime the National 

Indicator Set had no statutory basis at all,335 though an Authority which had demonstrated an 

improvement through their chosen NIS were permitted to claim additional financial support 

from central government.  336 This meant the NIS had some additional value to some authorities.  

 

3.2 Best Value Performance Indicators 

Significant to this thesis is the use of performance indicators. In local government terms 

performance indicators are intended to be robust standardised measurements, often a ratio or 

quantitative illustration allocated to a specific process or outcome of a given task. The Audit 

Commission provided guidance to officers on calculation and audit of the results.337  Different 

stakeholders have different uses for performance indicators, summarised in appendix 16.  338 In 

local government the most common use for performance indicators is to provide a high level 

view of how successfully a task or process is working. They cover a range of performance factors 

and could be used to measure anything from the number of invoices paid within thirty days 

(BVPI 8) to empty homes brought back into use (BVPI 64).  

The BVPI regime created performance indicators with direct relevance to energy management of 

the local authority estate. The first was BVPI 180, emissions from the local authority estate, 

                                                           
334 SHEFFIELD CITY COUNCIL, What is Best Value in the Public Sector [online] [viewed 28 September 2010]. Available at 
http://www.sheffield.gov.uk/education/plans-partnership-consultation/budgets-finance/financial-management-in-
schools/best-value  the guidance contained is still consistent with local government training packages issued during 2003/4 
to develop officer awareness of the Best Value regime. 
335

 The researcher sought and achieved confirmation from the Audit Commission, via the DCLG on the specific question, “is 
there a statutory basis for the National Indicator Set replacing Best Value Performance Indicators”.  As a result, it was 
confirmed there was no statutory basis to report on the NIS. 
336

  A group discussion was held at a London Borough of Hillingdon Carbon Management Group on the need to spend 
significant quantities of officer time in the collation of non statutory indicators, when in reality the time could be spent 
undertaking projects. Probable financial implications were a key reason for continuing. 
337

  The calculation of performance indicators is scrutinised by the District or External Auditors. They are appointed and 
regulated by the Audit Commission whose remit for standards extends across approximately 13,000 bodies with a 
combined budget of approximately £100 Billion.  
338

  The Audit Commission  Performance Indicator Guidance  

http://www.sheffield.gov.uk/education/plans-partnership-consultation/budgets-finance/financial-management-in-schools/best-value
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issued in 2003/4 and then deleted soon after.339 The other energy indicator was BV64, related to 

the energy efficiency of a domestic dwelling averaged across the social housing portfolio under 

the authority control. The abolition of BVPI in for 2007/8 was followed by the creation of a 

number of National Indicators, and until recently there were three energy related national 

indicators: NI 185, NI 186, and NI 187. Although not statutory indicators, they were intended to 

track the energy related functions of the local authority, and give a broader context of what is 

measurable and achievable by a body wishing to direct resources into the area.  With the current 

performance indicator regime effectively scrapped by central coalition government, it is possible 

to argue they require less discussion. However, it is important to note DECC still intends to 

collect and analyse data for NI186 and NI187.  

Although NI185 is effectively abandoned, a new memorandum of understanding between the 

Local Government Group and DECC intends to commit local authorities to collect data as if NI185 

were still in use, albeit with the pressure of audit scrutiny removed. Similarly, the dataset used 

for NI185 is consistent with data required for the statutory carbon reduction energy efficiency 

scheme CRC. For that reason, we briefly examine what local government is required to report in 

relation to carbon emissions and fuel poverty, and how high level information may be used to 

assist the promotion of well-being.  

NI185 Percentage CO2 reduction from Local Authority operations: this performance indicator is a 

year on year measured reduction of direct and indirect carbon dioxide emissions from the local 

authority operations. Direct sources of emissions are classified as those emissions from sources 

that are owned or controlled by the local authority, while indirect sources are those emissions 

which occur as a result of the local authorities’ activities at sources owned or controlled by 

another organisation. Put simply, direct emissions occur at the source of operations such as 

through the combustion process of heating from boilers or vehicles owned by the authority.  

Indirect emissions occur during activities such as the production of electricity, heat or transport 

in vehicles not owned by the authority. This is pursuant with the international standards set out 

in derived following the Kyoto Protocol.  340  
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 At that time BV180 came in for criticism from local government officers due to a largely unworkable methodology on 

the calculation of annual energy consumption. However, its shares virtually the same characteristics of NI185 and those 
required of the CRCEES (discussed later) 
340

 The Greenhouse Gas Protocol (not the Kyoto Protocol) is essentially an accounting methodology supported by the 
World Resources Institute and the World Business Council for Sustainable Development. Use of the protocol is intended to 
lead to greater international consistency when producing and measuring climate change programmes.   
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However, NI185 excludes social housing, sheltered housing and care homes. All services 

operating buildings and transport under local authority control in the delivery of functions were 

affected by NI185. This is includes services delivered by external contractors referred to as 

“outsourced” services. They have to submit the actual energy consumption from their 

operations. This requires the collation of data from various sources, such as gas and electrical 

energy bills and mileage records. Information is also required from the outsourced services, 

which raised difficulties for some authorities and the officers required generating the return to 

DECC. 

NI186 Per capita reduction in CO2 emissions in the local authority area: this indicator uses 

information provided by central government to establish a ratio of end user carbon dioxide 

emissions per head of the population within the geographic boundary of the district.  The 

rationale for measuring this quantity was given by the Audit Commission as follows and 

specifically refers to the local authority powers of well-being: 

 

“Action by local authorities is likely to be critical to the achievement of Government’s climate change 
objectives. Local authorities are uniquely placed to provide vision and leadership to local communities by 
raising awareness and to influence behaviours. In addition, through their powers and responsibilities 
(housing, planning, local transport and powers to promote wellbeing) and by working with their Local 
Strategic Partnership they can have significant influence over emissions in their local areas”.

341
 

 

The indicator estimates the end user carbon emissions from fuel (energy) producers and 

allocates them to the end user. The methodology is considered by the Audit Commission as 

sufficiently robust to allow a year on year comparison with regard to the reduction to carbon 

emissions in the district. The emissions measured arise from domestic housing, including Arms 

Length Management Organisations (ALMO), privately owned and leased housing. It includes the 

emissions arising from industrial and commercial (business) sources including the public sector 

and all road transport excluding motorways.342 

NI 187 Tackling fuel poverty: Percentage of people receiving income based benefits living in 

homes with a low and high energy efficiency rating: this is the performance indicator which uses 
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 Audit Commission NI186 Guidance.   
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 The work that drives improvement for this indicator requires input from the private and public sector housing energy 
efficiency officers including specialised Environmental Health Officers tasked with private sector renewal work. Because 
the performance indicator is produced by central government, local government officer time spent in the direct production 
of the indicator is not required. The majority of the emissions being captured by the indicator are not within the exclusive 
control of the authority, so the ability to quantify a percentage reduction is not realistic. However, they may be required to 
submit management indicators in their respective areas as evidence of aspiration and commitment to the issue. This will 
involve some additional work within the authority in the collation and submission of evidence. 
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housing stock condition survey data to establish SAP343 ratings of householders in receipt of 

benefit. It records how many residents on state benefits are living in a hard to heat home with a 

SAP rating of 35 or less, and how many are living in a home with a superior SAP rating of 65 or 

more. The Audit Commission described the rationale for the indicator as: 

  

“To measure progress in tackling fuel poverty through the improved energy efficiency of households 
inhabited by people claiming income based benefits” 

344
 

 

By doing this they will have a year on year measurement of the amount of homes which are 

exceeding SAP rating 35 and how many are approaching 65 or above.  The performance indicator 

provides context for social and private sector housing officers and environmental health teams. 

In their work to improve private sector conditions they are required to collect and make 

available energy related data from surveys. Residents are not obliged to assist, though it may 

prompt funded heating and insulation work if they are found to qualify for a grant.  

 

3.3 Other Indicators 

In addition to BVPI a number of other measurements are applicable to local authority energy 

use.  Historically these were undertaken by an authority as part of a property strategy diligence 

exercise. These indicators were benchmarked for performance against buildings of similar types, 

and then formed part of the Asset Management Plan (AMP) to establish if the estate was over 

using energy and water.  Data collected for the AMP was often based on estimates and of 

dubious quality. It was often a year or more in arrears and did not necessarily inform property 

managers of immediate issues that needed attention in buildings. To assist with that issue, a 

number of authorities have progressed with automated meter reading (AMR) which can provide 

accurate information of building energy use the following day.  
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 SAP is the Standard Assessment Procedure for measuring the thermal efficiency of a dwelling in its ability to retain heat. 

The highest SAP rating is 120 and around 65 would be a typical home. A SAP rating of 35 indicates basic improvements 
such as insulation and a more efficient primary heating system are required and that the household is currently spending 
more on energy than necessary. However, issues such as private leasehold tenure and lack of awareness/ vulnerability of 
the tenant often restrict the ability of the authority to improve the SAP rating. 
344

 Audit Commission NI 187 Guidance. 
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For managing energy use AMR is an invaluable silent asset that can automatically inform building 

users of significant over spend or wastage 24 hours later,345 as opposed to other methods which 

may take as long as 12 months to identify issues. However, organisational focus in local 

authorities is currently located around statutory reporting requirements such as the Carbon 

Reduction Commitment, which still uses antiquated methods of data capture.  

3.3.1 The Carbon Reduction Commitment  

The Carbon Reduction Commitment Energy Efficiency Scheme (CRCEES) is a UK Government 

statutory programme, which until 2010 intended to create a cap and trade market instrument to 

achieve its objectives. Central Government speculated the CRCEES will reduce carbon emissions 

from a particular sector of UK Energy users which annually use over 5,000 megawatt hours of 

electricity but fall outside of other cap and trade schemes, such as the European Union Emissions 

Trading Scheme. It is intended to deliver a reduction of approximately 4 mega tonnes of carbon 

by 2020. However, in 2010 under major pressure to pay down the national debt a central 

decision was made to keep revenues originally intended to be recycled back to participants.  

Because of this the CRCEES will affect public and private sector businesses across the UK, which 

will become subject to the regulations of the scheme and be required to purchase carbon 

“allowances” based on the carbon tonnage generated through the use of gas and electrical 

energy in buildings within their estate. For local authorities this includes schools within the 

district.  CRCEES participants will be required to purchase allowances at the rate of £12 per 

tonne of carbon emitted.  

An estimate provided by DECC indicates an authority with a £7 million electricity and a £3 million 

gas expenditure will have to contribute approximately £1 million in carbon allowances. After a 

year the combined allowances were supposed to be redistributed to the participants, with a 

bonus or penalty adjustment based on emissions reduction and their position in the league 

table. The legal origins of the CRCEES are located with the Climate Change Act 2008, which sets a 

clear target for the UK to reduce its carbon budget by 80% over 1990 levels.  To achieve this, a 

system of carbon budgeting is adopted, and the CRCEES is the method of delivery for energy 

users falling out of scope of larger schemes such as EU ETS and Climate Change Agreements 

(CCA). The statutory basis of enforcement of CRCEES is the Carbon Reduction Commitment 

Order 2010. 
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 A series of studies into AMR indicated its value in indentifying overuse of energy. One AMR provider offered the 
researcher a case study showing a 27% reduction in use. This occurred after the building operator using the software 
realised non essential systems were being used overnight. However, AMR requires a modest investment and this may be 
restricting its uptake despite relatively short payback periods.  
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The CRCEES draft order creates provision for a number of penalties to be imposed in various 

circumstances. Penalties exist for failure in respect of registration, footprint reports, annual 

reports, failure to provide information or notification, inaccurate footprint reports and annual 

reports, failure to surrender allowances and later discovered failures. Participants must also 

maintain records and provide information as requested to the administrator.   

Notably, any “person” who does not comply with the above or commits an offence under S. 106 

may face the penalties imposed under S. 107 of the order. 346 As the CRCEES has not yet come 

into being it is not possible to analyse and comment on enforcement.  However, the 

Environment Agency is the public body tasked with enforcement. It has recently revealed a 

resource of 50 staff intended to enforce the CRCEES.  

The CRCEES will affect approximately 6000 organisations in the UK. Given it is now a tax, rather 

than a cap and trade scheme intended to recycle payments to participants, it is unwise to 

assume that all these organisations will be able to find the funding to resource an initial 

payment, or indeed further annual payments. Many of these will be multiple site operations, 

meaning a more diverse and potentially hard to track portfolio is under scrutiny. Many buildings 

within this portfolio will not have automated meter readings and it may be difficult for a 

participant, in recessionary times, to resource compliance with the scheme.  Scheme participants 

with a portfolio of over 50 buildings and no energy management resource will find it more 

difficult to comply with the scheme, compared to a large user with fewer buildings, and able to 

make dramatic changes in building management overnight.   

The scheme may also penalise portfolio holders who have already made an effort and reduced 

carbon emissions in their estate. These factors raise questions as to the proportionality of the 

scheme and penalties imposed, and if the CRCEES may in practice prove unworkable. Worryingly, 

this may not be uncovered until some businesses have endured heavy financial penalties or 

officers without the necessary resources have been prosecuted.  The final consideration is that 

the CRCEES does not necessarily mean a tangible improvement in energy management practices 
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 The CRC Energy Efficiency Scheme Order SI 2010/768  
 

S. 107 (2) A person guilty of an offence under article 106(1)(a), (2)(b), (4) or (5) is liable— 

(a) in England and Wales or Northern Ireland—  

(i) on summary conviction to a fine not exceeding the £50,000 or to a term of imprisonment not exceeding 3 months, or 
both;  

(ii) on conviction on indictment, to a fine or to a term of imprisonment not exceeding 2 years, or both; 
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to drive carbon reduction. A participant will now need to use resources to participate in a 

scheme rather than invest in efficient long term solutions. The method of data collection is 12 

months in arrears and is not considered to have any useful impact on day to day building 

management and energy use. 

3.3.2 Display Energy Certificates  

These are a statutory requirement arriving from the EU energy performance in buildings 

directive. These affect local authorities and schools by placing a requirement for publicly 

accessible operational, sometimes referred to as municipal, buildings with a floor space of over 

1000 square meters to clearly display an energy rating certificate for their site. This rates the 

buildings annual energy performance for the preceding year in a banded system between A 

through to G with the midpoint being the anticipated benchmark of performance for that type of 

building. It is also supplied with an advisory report lasting for ten years, which an authority for 

financial and reputation reasons, would be expected to take account of and make any required 

improvements. However, enforcement action will only relate to the certificate being placed 

display of the certificate by a required date, though given the shortage of trained assessors in 

the area guidance was issued to parties in 2008, indicating that action would not be taken if 

intent to display  could be demonstrated. Enforcement activity is carried out by the Local Trading 

Standards Authority and again, the method of data collection is 12 months in arrears. 
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3.4 Agenda 21: The International Link to the Local Government Act 2000 and Sustainability  

Having considered some of the fundamentals of local government as a complex organisation, 

delivering services that maintain general well-being of the population, working within the 

confines of administrative law and being increasingly driven to reduce costs and energy use, it is 

appropriate to consider previous experience promoting sustainable development. This provides 

a better context for understanding how the powers of well-being might be employed in support 

of energy and sustainability projects. For a number of years the key driver of sustainability in 

local government and the districts was Local Agenda 21 defined by the United Nations 

Department for Social and Economic Affairs as follows: 

“Agenda 21 is a comprehensive plan of action to be taken globally, nationally and locally by organizations 

of the United Nations System, Governments, and Major Groups in every area in which human impacts on 

the environment”.
347

 

Agenda 21 was one of four documents, which followed the Rio Earth Summit in 1992 and placed 

a series of requirements on the international community to use local authorities to promote 

sustainable development. Local Agenda 21 aimed to promote local participation and through 

community engagement and consultation would lead to agreed actions which promote 

sustainable development.   

Chapter 28 of Agenda 21 set out the following basis for action: 

“Because so many of the problems and solutions being addressed by Agenda 21 have their roots in local 
activities, the participation and cooperation of local authorities will be a determining factor in fulfilling its 
objectives. Local Authorities construct, operate and maintain economic social and environmental 
infrastructure, oversee planning processes, establish local environmental policies and regulations, and 
assist in implementing national and sub national policies. As the level of governance closest to the people, 
they play a vital role in educating mobilising and responding to the public to promote sustainable 

development”.
 348
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Implicitly the United Nations were taking a high level view of local government across the world. 

Different countries having various systems of devolvement, and legal processes would be 

required to analyse and subsume objectives in the legal manner most appropriate for them.  One 

of the results of this was for the European Community, where absent of legislative responsibility, 

to take on a support role towards local authority networks.349 In relation to energy, this approach 

later led to EC programmes such as ALTNER and SAVE, regarding the creation and establishment 

of European Energy Agencies working in partnership to promote energy and sustainability.350 

However, Agenda 21 and its principles were never enshrined in a single UK Act of Parliament. 

Given its high level aims and wide ranging scope to do so may have been impossible. Its ideology 

meant the United Nations had somewhat bypassed central government and gone directly to the 

level of local government. Without a statutory instrument effectively it was not possible to 

assess a clear duty upon local authorities to do anything about Agenda 21, as international law 

subsumed into statute.  In 1993 The UK Government was required to submit a National Report 

to the UN Commission on Sustainable Development and invited submissions from interested 

parties.  In the local government response to that request the position of local government351 in 

respect of LA21 became evident.  They considered local government: 

“As the level of Government closest to the citizen, local government has a critical role to play in the 
implementation of sustainable development 

352
 and must be a partner with national governments, non-

governmental organisations, International institutions and other sectors. In recent years the local 
government has been the source and location of important policy and management innovations in the 
environmental field.”

 353
 

Within this and the general context of the relationship between central and local government 

the report took the opportunity to reflect on improvements that could be made to advance 

                                                           
349

 European Commission. (1994 – 1997). Agenda 21 – The First Five Years, Implementation of Agenda 21 in the European 
Community. Luxemburg: OOPEC  
350

 As covered in Chapter III 

 
351

 This combined response in 1993 came after consultation between the Association of County Councils, Association of 
District Councils, Association of Metropolitan Councils, Convention of Scottish Local authorities and the Association of Local 
Authorities of Northern Ireland, in association with the Local Government Management Board and the Local Government 
International Bureau. 

 
352

 Chapter 28 set out the Activities for local authorities. 
Each local authority should enter a dialogue with its citizens, local organisations and private enterprises and adopt a “local 
Agenda 21 “. Through;  

(a)  Review and, where appropriate, revise the mandates of institutions that deal with land and natural resources to 
include explicitly the interdisciplinary integration of environmental, social and economic issues; 

(b) Strengthen coordinating mechanisms between institutions that deal with land use and resources management to 
facilitate integration of sectoral concerns and strategies  

(c) Strengthen local decision making capacity and improve coordination with higher levels. 
353

 Local Government Management Board, (1993). Local Agenda 21 UK: the UK’s Report to the UN Commission on 
Sustainable Development: An Initial Statement by UK Local Government. London: LGMB 



 
 

  Page | 163 
 

LA21. In paragraph 1.12 the report stated, “local government seeks from central government the 

flexibility of operation, and where necessary the support, to continue and develop this role”  

In paragraph 1.22 the tone became more direct and specific: 

“Local government has been the source and location of many of the most important policy and 
management innovations in the environmental field. This is continuing with the launch of the Local 
Agenda 21 initiative. Local Government action is hampered however by restrictions on its freedom of 
operation imposed by central government, particularly its ability to choose how it spends its funds. It 
seeks the flexibility of operation, and where necessary the support, to continue its role in the formulation 

of policy for and implementation of sustainable development”.
 354

 

The LGMB went further by setting out in the document various actions required by local 

government, actions required by central government to support local government and other 

government actions and policies across the various themes. In relation to energy, 31 

recommendations spanning these categories were presented by the LGMB to central 

government, most of which were implemented during the 1990’s and are standard operational 

practice today in local authorities today.  

Despite this, it would be wrong to suggest there was a unified or proactive response from all 

local authorities in regard to implementing a Local Agenda 21 strategy.355   Subsequent 

Roundtable guidance across the whole spectrum of sustainability gave indication, advice and 

case studies on what the subject meant and how to address it356. However, it also noted the 

limits upon local authority powers and in key issues of advancing a green agenda when there 

was a statutory duty to achieve the best price for goods and services under the Compulsory 

Competitive Tendering Regime (CCT). Another study specific to Local Agenda 21 identified the 

following: 

“Just as governments signing up to Agenda 21 were not legally bound to abide by its recommendations, it 
was left to local authorities in the UK to decide whether or not and to what extent they wished to respond 
to Agenda 21. From the evidence of a number of longitudinal analyses, it is possible to ascertain that the 
take up in the UK has been gradual”.

357
 

The study continued stating uptake of Agenda 21 as a policy by 2000 indicated approximately 

90% of authorities had produced a strategy but this could not indicate the quality of that 

                                                           
354

  Ibid 353 LGMB (1993) Local Agenda 21 UK 
355

 A survey of local authorities in 2003 by the Local Government Association identified that many had a number of 
different policies which addressed areas of sustainability, such as a fuel poverty or corporate energy strategy, but not 
necessarily a overarching policy of sustainability which brought them together.  

 
356

 LGMB. (1994-1997). Local Agenda 21 Roundtable Guidance, no.s 1-6, 8-11, 13-16. London: LGMB 

 
357

 Lucas, K. Ross, A. Fuller, S. (2003).  What’s in a name? Local Agenda 21, Community Planning and Neighbourhood 
Renewal. York: Joseph Rowntree Foundation. 

 



 
 

  Page | 164 
 

strategy or what was being delivered as a result of the strategy.  While central government might 

have agreed internationally with the aims of LA21 it had not created a statutory basis for 

reporting or uniformity, as it had done with specific legislation, such as the Home Energy 

Conservation Act of 1996.  

Moreover, as UK government had not legislated and created a duty to pursue Local Agenda 21 

there was a distinct possibility that specific actions or expenditure undertaken by authorities 

would be ultra vires if challenged.  In its full response to the UK government’s first strategy local 

authorities again restated the earlier assertion of local capability to deliver sustainability and 

reiterated concerns about restrictions upon behaviour in the area. Local government specifically 

took the opportunity to request a “duty on local government (and also on central government 

and all other public agencies) to have regard to sustainability in all its activities” (p.27). They also 

stressed the political principles they felt applied to LA21, (p.42). 358 

“Government endorses the subsidiarity principle that decisions should be taken as locally as possible. The 
other side of this is the residuarity principle, which implies if the most appropriate level of government 
cannot or will not act, others are entitled to fill the gap as best they can”.

 
 

Possibly, due to the scope of LA21 and the difficulties facing in transforming it into a statutory 

obligation, a clear black letter duty to promote sustainability did not emerge during the 1990’s. 

As a result, LA21 for many may have taken the tone of a policy aspiration, which would require 

discretionary resourcing, rather than a duty, and integrated itself into local authorities’ 

behaviour through other related policies. It was not until the Local Government Act 2000 

sustainable development parameters began to receive the air of a legally mandated objective, 

under the powers granted to promote social, economic and environmental well-being. The 

requirement to produce community strategies, which took account of the social, economic and 

environmental factors, was noted as looking inward to local quality of life issues rather than 

outward as a means of addressing global ones,359 with a possibility that community strategies 

would replace LA21.360  

This theme continued and the role of local government as a force for community improvement 

was restated by the LGA in its approach to climate change.  

In between the first and second earth summit the UK published a number of strategy documents 

relating to sustainable development. Two documents relevant to this are: Climate Change the UK 
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programme and UK indicators of sustainable development. 1997 saw further developments to 

the sustainable development agenda and a LA21 review held by the LGMB. This identified 

criticism of the LA21 implementation in three main areas:  

 Target setting,  

 Statutory support, 

 Lack of government resourcing. 

Intentionally or otherwise, the Local Government Act 1999 set out the principles of continuous 

improvement and targeting with performance indicators. Following that, the Local Government 

Act 2000 provided for the first time an element of statutory support for local authorities wishing 

to promote social, economic and environmental well-being objectives. What remained was the 

issue of government resourcing, which in energy terms developed more fully through the 2000’s 

with the development of agencies such as the Carbon Trust, the Energy Saving Trust and a 

number of funded schemes such as the Energy Efficiency Commitment and the Department of 

Trade and Industry low Carbon Buildings Programme.  
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3.5 The Local Government Act 2000 and the Power of Well-being  

Having considered local government was absent of a clear duty or power to promote sustainable 

development objectives during the 1990’s, Section 2 of the LGA 2000 provided officers with 

enormous legal scope, to promote all three areas of well-being through sustainable energy 

projects for the first time.  The reasons and practicalities behind this are identified in greater 

detail in section 6 of this chapter through a case study.  The principles behind this are quite 

straightforward, economic activity is promoted through the influx of labour and the release of 

funding to the geographic area.  In some cases projects continuously generate revenue to an 

authority. Social well-being is promoted through improvements to buildings and access to more 

affordable and secure energy. Environmental well-being is evident through a reduction in carbon 

emissions and other greenhouse gases at the source or further upstream, where the demand on 

power stations and the incumbent inefficiency is greatly reduced. 361 

Section 2 (b) effectively means any resident within the District may qualify for assistance through 

use of the powers, if the authority considers it will improve the individual’s particular 

circumstances. The interpretation of this as a power may be complex though, as seen in the case 

of R. (on the application of Khan) v Oxfordshire County Council, where a non UK national claimed 

against the authority believing the authority had failed to consider her needs for alternative 

housing, having suffered domestic violence. Under the National Assistance Act 1948 the 

authority had considered and rejected the claim, and the resident then pursued using section 2 

(b) of the Local Government Act 2000. The Courts dismissed the cross appeal stating S.2 of the 

Act cannot be used where they are excluded from providing such assistance under another 

enactment.362 

Guidance issued by the Department of Transport and the Regions sought to clarify where the 

power could be used. 363  The guidance stated that well-being is “a power of first resort”. If a 
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local authority is promoting the economic, social and /or environmental well-being of its locality, 

it can do anything to support this objective providing it observes any express restrictions, 

limitations or prohibitions contained in other legislation, and does not use the powers to raise 

money and abides by any further restrictions contained in supplementary legislation to be 

introduced. The guidance suggested local authorities should look to the well-being powers first 

and ask themselves: if the proposed action promotes well-being in our area, if involves the 

raising of money, if it is expressly prohibited by other legislation and if there are explicit 

limitations or restrictions in other legislation. Before stating, “If the answer to the first question 

is yes and the rest is no, the local authority can proceed with the proposal” The report also 

considered it was time for local government to move away from a traditionally cautious 

approach and use the power and a means to improve the quality of life for residents.  

So in 2001, a year after the power was introduced, central government was somewhat 

unequivocal the powers could lead to genuine improvements.  The additional powers granted by 

the Act give a great deal of scope for other activities to promote well-being, provided they were 

not prohibited by law elsewhere. 
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3.6 Practical Use of the Power of Well-being 

 

Nearly ten years have passed since the introduction of the Local Government Act 2000 and the 

introduction of the powers of well-being. In 2008 a report evaluated the use of the powers and 

restated the objective of the powers as a means to overcome some of the restrictions on local 

authorities, which placed a restriction on them from developing a broader and more innovative 

role. Further, it stated: 

 

“Section 2 of the Local Government Act 2000 (the ‘2000 Act’) allows principal local authorities in England 
and Wales to do anything they consider likely to promote the economic, social and environmental well-
being of their area unless specifically prohibited in legislation elsewhere. This Power, (‘the Well-being 
Power’) is intended to be all embracing and in practice, the three objectives of economic, social or 
environmental well-being have been interpreted by local authorities to encompass cultural well-being and 
the promotion or improvement of health of residents and visitors”. 

364
 

 

The report also drew attention to the local authorities’ undertakings of the sustainable 

community strategy and the local strategic partnership. It also confirmed the position on the 

ability of Best Value authorities to charge for discretionary services and their ability to charge for 

the services undertaken through the use of the well-being powers.  It also drew attention to the 

Sustainable Communities Act 2007 as a means of providing a process “in which ideas for 

improving the sustainability of an area which cannot be met by using the Well-Being Power can 

be fed through a national selector to central government for it to take appropriate measures”.365 

 

The body of the DCLG report draws from the findings of a formative evaluation366 into the power 

of well-being and identifies the key four areas where the power has been used: incur 

expenditure, make arrangements and agreements, facilitate, incorporate, co-ordinate, exercise 

functions on behalf of other bodies and provide staff, goods, services or accommodation. The 

INLOGOV research showed the well-being power had been used for a number of different 

reasons. As detailed:  
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“For reassurance: “Where necessary legal power(s) to undertake an activity already exist, but there is a 
degree of uncertainty in their use; the well-being power has been used to resolve that uncertainty”. 
 
Out of necessity since previously impossible: “where a new activity would clearly not have been lawful 
because there was no available legal power, the well-being power has been used to fill gaps in the 
legislative frame work to allow the local authority to engage in completely new areas of activity”. 
 
Use as a power of first resort: “some authorities have embraced the “Well-Being Power as a power of first 
resort and have used it where it was known that other powers were available but that using the Power 
they would not have to mine all the different functions and specify all the different pieces of legislation 
that it might otherwise have had to do”. 
 
For symbolic use: Here the well-being wower is used, often where other powers exist, in order to achieve 
a visible sign that the council is responding to wider pressures by engaging in new approaches and 
activities. There is a sense that by being seen to use the new Power the perception both within and of the 
Council, changes”. 

 
However, the limited case law available indicates the risk of non compliant use of the powers of 

well-being.  At the Court of Appeal Brent v Risk Management Partners provided a case where a 

group of local authorities including Brent decided to form an insurance company known as LAML 

in a bid to reduce their costs and improve risk management. Due to what could be described as a 

grievance in the procurement process, rather than an issue with the well-being powers 

generally, Risk Management Partners challenged Brent over its power to enter into contracts 

with a third party, which had not been part of the tender process, even though the third parties 

were other local authorities. Brent argued it had the power to form this company under S.111 of 

the Local Government Act 1972 as an incidental or conducive to its business, and also under S.2 

of the Local Government Act 2000 Act, to promote well-being. These appeals were dismissed for 

a number of reasons but the one associated to well-being provides an indication of what the 

Courts perceived the well-being power is for. The Court found:  

 
1. Section 2 of the 2000 Act did not give local authorities power to obtain insurance by becoming members 
of L.  
 
Section 2 gave a local authority to take steps that had as their object, direct or indirect, some reasonably 
defined outcome which it considered would promote or improve the well-being of its area.  
 
2. Obtaining insurance for the substantive functions of the authority was an incidental power within s.111 
or the 1972 Act. 

367
 

 

The Brent case had wider implications and was perceived to have led to a loss of confidence in 

the powers of well-being by local authorities’.368 This, and the finding that only 15% of local 

authorities had used the powers of well-being to support their objectives, supported the central 
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government decision to push ahead with the Localism Bill.  The key purpose of the Localism Bill is 

to replace the powers of well-being with a power of general competence, effectively allowing 

local authorities the same rights as a private individual and do anything not prohibited by law. 

More recently on February 2011 one of the local authorities in the LAML case won an appeal at 

the Supreme Court and ruled that the authorities had not broken any procurement 

regulations.369 

Further case law illustrates when development activity can affect well-being. Though not a direct 

use of the powers of well-being, Grange Wind Farm v North Lincolnshire Council 370 brings the 

requirement to balance well-being into focus. Here a developer wished to erect seven turbines 

as part of a renewable energy scheme. While this scheme was considered to have long term 

environmental benefits through the reduction of greenhouse gas emissions and limited visual 

impact on the landscape, the specific impact to the social element of well-being of a local family 

was considered so detrimental the application was refused.371 
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3.7 The Sustainable Communities Act 2007 

Supplementing the Local Government Act of 2000 is The Sustainable Communities Act 2007, 

provided at appendix 21. This attempts to bring greater transparency into the process of 

sustainability in the district.  It creates a requirement to develop a sustainable community 

strategy which aims to promote the sustainability of local communities. Sustainability refers to 

the local authority encouraging and engaging with the community to contribute to the 

improvement of the economic, social or environmental well-being of the authority’s area or part 

of its area. Social well-being includes participation in civic and political activity, and the Secretary 

of State is under a duty to assist local authorities in promoting sustainability of local 

communities. In relation to energy a specific area of interest arises in the Schedules where local 

authorities must have regard to: 372 

(f) measures to conserve energy and increase the quantity of energy supplies which are produced from 
sustainable sources within a 30 mile radius of the region in which they are consumed, 

(j) measures designed to decrease emissions of greenhouse gases, 

(k) measures designed to increase community health and well-being, 

The purpose of the Sustainable Communities Act is specifically linked back to the powers 

available under the Local Government Act 2000. 373 Local authorities are invited to make 

proposals to the Secretary of State they believe will improve the well-being of the community. 

These projects must go before an appointed “selector” now established as the Local Government 

Association, and in cooperation with the Secretary of State it will decide which projects should 

be implemented. It is suggested a balanced local energy project promoting sustainable 

development objectives would suit this process of selection. At least fourteen local authorities 

had proposed projects in the area of energy efficiency and renewable power in 2011.374  

It is appropriate to pause and consider the progress and emerging context of sustainable 

development.  Because the Local Government 1999 Act recognised local authorities should 

pursue continuous improvement in the delivery of their functions, it may have been possible to 

use the 1999 Act to promote aspects of Sustainable Development.  However, the researcher 

considers customary thought around the cost of goods and services, and the prospect of audit of 

performance indicators switched concerns into areas with an economic or efficiency focus, and 
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for a number of reasons, this was behaviour that local government could recognise and so find a 

level of comfort in numerically based disciplines. 

With the power to promote well-being using the key principles of sustainability and Agenda 21 

provided by the Local Government 2000 Act, the combined prerogatives of continuous 

improvement and the promotion of well-being appeared to finally be setting an adequate legal 

context for local authorities to promote sustainable development. In addition the local 

government association continued to position itself around the role of community leader in 

climate change and sustainability. What possibly was missing in 2000 was the ambition for local 

authorities to embrace sustainability organisationally, and drive well-being into policies and 

strategies. However, by 2007 it appeared the Local Government Association was making the 

connection between past and future roles for local government. 

“Local government proved its mettle in the nineteenth century, leading a revolution in public health and 
sanitation and in the twentieth century raising the standard of social housing, establishing the provision of 
social services and promoting economic regeneration. Local government action on climate change should 
be rooted in ensuring the community’s economic, social and environmental well-being. It should become 
the defining feature of community leadership”.

375
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3.8 Sustainable Statutes: Interpretation of the key themes 

It is evident, the Agenda 21 work carried out by local authorities in the 1990’s created an 

understanding of the requirements and benefits of economic, social and environmental well-

being, and various notable projects undertaken by local government were widely disseminated 

in the public sector. 376  Wishing to do more with regard to energy and sustainability, local 

government launched a consultation calling for “the development of a coherent sustainability 

based energy strategy” 377 from central government. This again referred to energy as central to 

the three strands of sustainable development: 

“Environmental, through climate change, pollution and ecological impacts 

Social, through contributing to the quality of life and damaging health 

Economic, through (literally) fuelling the economy and providing jobs” 378 

 The consultation called for a national energy policy to address these areas which it felt was 

currently failing on a number of levels, inter alia, failure to meet Kyoto targets, alleviate fuel 

poverty and the missed opportunities for industry and employment.379  

Many of these areas were then addressed by central government in the Energy White Paper of 

2003, which set out the government aims in the following four areas: environmental protection, 

security of supply, economic growth and social equity. 380 This development reiterated the 

terminology of LA21 and that embedded in the Local Government Act 2000 within the power of 

well-being. However, a clear duty was still not available to promote well-being, but arguably 

gave a wider dimension to the existing power of incidental or conducive to, under Section 111 of 

the Local Government Act 1972, which local government could use to expand the horizons of 

sustainability in the discharge of its duties.  
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However, this would have required some form of political will to make it a corporate priority and 

commit to the concepts of improving well-being through energy projects.381 

For those authorities aiming to promote sustainable development, there was a raft of statute 

and policy they could consider and link aspects of sustainability together. 382 Though, that did not 

necessarily mean a clear path to delivery of energy and sustainability. In 2005 the UK 

Government set out its strategy for delivering sustainable development in the UK. Effectively 

restating previous international language on the meaning of “sustainable development”, the 

document set out the direction of the UK with the following statement: 

“Our strategy for sustainable development aims to enable all people throughout the world to satisfy their 
basic needs and enjoy a better quality of life without compromising the quality of life for future 
generations”.

383
 

The strategy reiterated the importance of the climate change issues set out in the 2003 Energy 

White Paper and set out the Community Action 2020 programme to tackle wide ranging 

sustainability issues. It drew attention to public sector expenditure at £125 billion and the aim to 

drive sustainability into the supply chain. Finally, it moved away from self reporting on progress 

and passed the responsibility to the “strengthened” Sustainable Development Commission. To 

help support the strategy the government’s 2006 budget announced a further £50 million of 

funding to enable the installation of more micro-generation technologies and a package of 

measures agreed with the power supply companies to insulate a further 250,000 houses over a 

two year period.384 

The key themes emerging from the strategy applied across the UK and devolved administrations 

and prioritised the following four areas:  (1) sustainable consumption and production, (2) climate 

change, (3) natural resource protection and (4) sustainable communities.385 In terms of targets 

for sustainable development in its own buildings the government introduced energy targets 

under the Sustainable Operations on the Government Estate (SOGE).  

These targets are due to expire in 2010/11 and be replaced by a new system known as the 

Sustainable Development in Government Targets (SDIG). This sets a target for the government to 
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reduce greenhouse gas emissions by 34% by 2020 over the 1999/2000 levels. In addition, central 

government created the aspiration for its office estate to become “carbon neutral” by 2012.386  

It can be clearly seen and inferred that central government wishes to promote energy and 

sustainability in pursuit of well-being. Similarly, local government has made, and continues to 

make efforts in this area. However, without a clear duty or structure to promote energy, it 

becomes necessary to transpose those objectives of wanting to do more and what to do into the 

framework of the Local Government Act 2000 and the Sustainable Communities Act 2008, to 

consider what is and what is not good practice that remains intra vires. 

4. Supporting Legislation: Carbon Reduction in Buildings 

The Building Act 1984 is the primary statute for all matters relating to the construction standards 

and performance of new commercial and domestic dwellings. Energy performance factors are 

set out in Part L of the Building Regulations, and developers must show they are able to achieve 

these and other standards before planning consent can be given. Failure to meet the standards 

required may result in enforcement activity from Local Authority Building Control officers. 

Successive versions of Part L from 2002, 2006 and 2010 have seen greater focus on reducing 

carbon emissions, both regulated and unregulated from preceding edition. By 2016 the 

aspiration is for the building regulations to drive the standard for “zero carbon” new build 

homes.387  Until recently the use of Part L to drive higher standards in energy was somewhat 

limited. However, the raft of new legislation around the area is seen as providing support for this 

incremental improvement strategy, while at the same time giving the building industry supply 

chain time to respond with new materials and skills and not compromising the commercial 

viability of developments. For this reason the building regulations are seen as becoming a steady 

but powerful tool for local authorities aiming to reduce carbon emissions in new developments 

and substantial refurbishments. A copy of Part L2A appertaining to commercial premises is 

available in appendix 21, to provide an indication of the types of requirements in new buildings.  
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 DEFRA, (2010) Sustainable Development in Government Targets [online] [viewed 24 May 2010] Available at:  
http://www.defra.gov.uk/sustainable/government/gov/estates/sdigtargets.htm 
387

 Department for Business Enterprise and Regulatory Reform: Energy Measures Report. London: Crown Copyright, 2007. 
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The regulations were modified by the Sustainable and Secure Buildings Act 2004, which 

expanded the scope of the original Building Act 1984 to make wider regulations that promote 

sustainable development in design and construction, demolition or areas relating to services 

connected to the building. This creates further opportunities in areas such as district heat 

connection or renewable power services. 

 

The Town and Country Planning Act 1990 (TCPA) and Planning Policy can also be utilised for 

reducing carbon emissions. Under the Town and Country Planning Act 1990, authorities must 

produce a development plan. This plan consists of two parts: a written statement formulating 

the authorities’ general policies in respect of a development, the use of land in their area and 

their proposals for development and other use of land in their area. The proposals must have 

regard to: (a) any strategic guidance given by the Secretary of State to assist them in the 

preparation of the plan and (b) current national and regional policies. This written statement is 

referred to as the local development framework and indicates priorities for local authorities and 

areas of designated use. In practice, planning departments will consider a number of issues 

before granting permission for development. These can range from the immediate effect on the 

neighbouring properties, to the long term use of the land in matters such as, flood avoidance. 

They are also responsible for enforcing the control of development and accordance with building 

regulations. 

The TCPA 1990 is supplemented by the current national policies in place relating to sustainable 

development: Planning Policy Statement 1 (PPS1) and Planning Policy Guidance 22 (PPG22). PPS1 

cancelled the previous PPG1, “General Policy and Principles”, and set out the UK Governments 

overarching aims for the delivery of sustainable development through the planning system. Its 

key principles require the approach to planning, in the context of sustainable development, is 

integrated, aims to reduce the impacts of climate change and adopts a spatial approach to 

planning issues.  The five key principles of achieving sustainable development through the 

planning process were set out as follows: social cohesion and inclusion; protection and 

enhancement of the environment; prudent use of natural resources; sustainable economic 

development and integrating sustainable development into development plans. The document 

set out a general approach for the delivery of sustainable development and the requirement for 

spatial plans, better integrated building design and access and the involvement of the 

community in the development process. In delivering sustainable development planning 
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authorities are required to adopt a positive planning framework to “improve the well-being of 

communities”. 388 

 Regional guidance for authorities is often available to support carbon reduction in new build 

projects. Using London as an example, London authorities look to guidance contained within the 

London Plan, “Spatial Development Strategy for Greater London”. Having been last consolidated 

in 2004, it sets out the strategic plan of an integrated social, economic framework for the future 

development of London for at least 15 years. With regard to climate change and carbon 

emissions clear targets were set for the reduction of energy use in new developments and 

requirement for at least 20% of the energy demand to be met through on site renewable energy.  

This is consistent with EU aspirations for energy and sustainability. However, due to limitations 

in building design, location and orientation it is not always possible to meet this requirement on 

developments. As a result, local authority planning officers have the discretion to accept and 

discharge energy planning conditions based on a lower level of renewable power, if they are 

satisfied all reasonable attempts have been made to achieve the target. This relies on the 

developer’s original planning statement being worded in a sufficiently flexible way and not 

unduly prescriptive about methods and technologies at the outline planning stage. 

Further guidance in the areas of anaerobic digestion and district heating is also available. As 

identified in chapter III, these sustainable energy options will play an increasingly important part 

in the development of the UK low carbon infrastructure and reaching the 20% reduction target 

over the next 8-10 years. Anaerobic digestion is particularly suited to semi rural areas, such as 

Hillingdon, because of the availability of primary feedstock’s from tenant farmers, green waste 

and the potential for commercial food waste collection from major commercial outlets such as 

Heathrow Airport. A feasibility study is underway at present, examining the options around a 

digester capable of handling around 30,000 tonnes of waste, while generating heat and electrical 

energy used to meet on site demand and also export electricity to the grid. Anaerobic digestion 

schemes are entirely consistent with the aims of greenhouse gas reduction statutes, such as the 
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 Planning Policy Guidance 1 (2005) http://www.communities.gov.uk/documents/planningandbuilding/pdf/147444.pdf 
HMSO, referring to sustainability and well being throughout. 

1. In preparing development plans, planning authorities should seek to:  

(i) Promote national, regional, sub-regional and local economies by providing, in support of the Regional Economic 
Strategy, a positive planning framework for sustainable economic growth to support efficient, competitive and innovative 
business, commercial and industrial sectors.  

(ii) Promote urban and rural regeneration to improve the well-being of communities, improve facilities, promote high 
quality and safe development and create new opportunities for the people living in those communities. Policies should 
promote mixed use developments for locations that allow the creation of linkages between different uses and can thereby 
create more vibrant places.  

 

http://www.communities.gov.uk/documents/planningandbuilding/pdf/147444.pdf
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Climate Change Act 2008 and the Sustainable Energy Act 2003. District heating and power is 

expressly identified in the London Plan. Due to its potential as a sustainable energy source local 

planning authorities are required to consider a hierarchy of options in major developments.389  

Again, this is entirely consistent with the aspirations for combined heat and power targets under 

the Sustainable Energy Act 2003 and the EU Directive on CHP seen in Chapter III. 

The Climate Change Act 2008, available at appendix 21, set out carbon reductions and associated 

matters such as waste recycling.  This set out the overarching target of reducing UK emissions by 

80% by the year 2050 and linked the subjects of waste management and carbon emissions. It 

also provided a basis for establishing fiscal methods of influencing behaviour around carbon 

emissions. As a result, there are high level targets and governance in the form of the Climate 

Change Committee, with clear targets and accountability being set out for the first time in UK 

law. These targets are clearly linked to the objectives of the United Nations Framework 

Convention on climate change and the Kyoto Protocol and can be viewed as the position of the 

UK with regard to its belief on international obligations. In this context the Climate Change Act is 

regarded as the main enabling Act, which other statute can augment in the delivery of carbon 

reductions and waste recycling.  The Act became law on 26th November 2008 after a consultation 

in 2007 which involved responses from local authorities, as well as a wide range of other 

business. In March 2007 DEFRA stated the purpose of the Climate Change Bill was to “introduce 

a clear, credible, long term framework and ensure steps are taken towards adapting to the 

impacts of climate change”.   

 

The intention of the state was to introduce a “strong new legal framework to underpin the UK 

contribution to tackling climate change” and incept a statutory goal of 60% reduction in 

emissions by 2050. Terms such as the UK being, “carbon constrained” and required to adopt a 

“low carbon economy” were expressed within the context and rationale of the Bill.   It also 

provided the objectives of establishing a system of carbon budgeting and annual progress 

reports and the establishment of an expert panel to advise the government, known as the 
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  Originally as: GLA (2004) The Mayors Energy Strategy, HMSO the most recent London Plan is available at: 
http://www.london.gov.uk/thelondonplan/climate/sustainable_energy.jsp. 

Section 4A.6 refers to a requirement to evaluate the suitability of district heat and cooling in the following hierarchy 

i. connection to existing CCHP/CHP distribution networks  
ii. site-wide CCHP/CHP powered by renewable energy  

iii. gas-fired CCHP/CHP or hydrogen fuel cells, both accompanied by renewables  
iv. communal heating and cooling fuelled by renewable sources of energy  
v. gas fired communal heating and cooling. 

 

http://www.london.gov.uk/thelondonplan/climate/sustainable_energy.jsp
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Committee on Climate Change. Another purpose of the Bill was to confer powers to establish 

trading schemes to limit greenhouse gas emissions or encourage activities that reduce 

emissions.390  With the Bill now enacted there are additions in the pre-amble. This now states 

that the Act is intended to have some impact on the use of plastic carrier bags and domestic 

waste recycling. However, the area of waste management is out of scope for the purpose of this 

paper. The Act also repealed the requirement to report under section 2 of the Climate Change 

and Sustainable Energy Act 2006, also available at appendix 21. 

 

Importantly, section 86 states buildings which become part of the Civil Estate (as distinct from 

the Local Authority Estate Buildings) must now achieve top quartile energy performance. 

However, with local authorities responsible for listed and conservation areas and in control of 

planning applications and development, there may be a number of limitations on retro fitting. 

Though the 2008 Act does not set out any new duties for local authorities, other than reporting 

requirements set out in section 70, it is helpful to understand the reason for this Act and how it 

will inevitably require local authority support and involvement in coming years.  
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 The Climate Change Act does not appear to make provision for a CRC as a tax, only a cap and trade scheme and the 

government may yet be challenged through Judicial Review for its somewhat fast and loose approach of taking the 
intended carbon recycling payments as a straight tax. The researcher questioned the Minister for Energy, Greg Barker on 
this issue in March 2011 at a DECC seminar. The Minister, in his own words “fessed up” to central government keeping the 
payments to help pay down the national debt. He also argued that the existing taxation of energy, a simple charge on 
energy bills known as the Climate Change Levy, was a “very bad tax” and scrapping CRC was not an option, even though it 
was recognised as labour intensive and took capital and human resources that could be used to invest in energy saving 
measures.  
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5. Supporting legislation: Fuel Poverty  

UK local authorities have a number of duties and powers available to assist in the reduction of 

fuel poverty and carbon emissions from the sector. These duties usually fall to housing energy 

officers who need to review the available legislation and policy, and through the internal 

processes of the authority inform the decisions that deliver changes and implement the 

necessary projects. The core legislation and policy in the area is now detailed to assist that 

process. 

The Home Energy Conservation Act 1995 (HECA) created a duty for the local authorities to report 

on potential energy conservation measures in their district. Provided in appendix 21, HECA was 

introduced as a Private Members Bill by Diana Maddox MP during the 1994/5 session of 

Parliament, and after completing all Parliamentary stages it received Royal Assent on 28 June 

1995.  In section 2 (2) it required local authorities to submit an “energy conservation report 

setting out “energy conservation measures, which it considers practicable, cost effective and 

likely to result in significant improvement in the energy efficiency of all residential 

accommodation in their area”.   

 

Authorities were required to set a baseline for the carbon emissions from housing arising in their 

district and a target for reduction over a ten year period. The “significant improvement” was 

stated as 30% reduction by 2007, and during the period that followed local authorities were 

required to report to central government regional offices on the actions they had taken to 

achieve this target. Despite this, at the time they were not required by this particular Act to do 

much more than report on actions and progress. In fact, the Act specifically did not require 

energy audits, provided no new powers of entry, no new powers to make grants or loans and no 

new powers to require works to be carried out. However, it did ask authorities to think 

imaginatively about cost effective ways of assessing energy use, increasing public awareness, 

reducing fuel bills and promoting affordable warmth for all householders.  

 

The Act was amended by the Energy Conservation Act 1996, was referred to in Local Authority 

parlance as HECA, and it came into force in England on 1st April 1997. This change meant the Act 

now covered Houses in Multiple Occupation and certain types of houseboats.  A report by the 

DETR against progress of the Act in 1999 identified, that progress was not particularly good so 

far, and having only achieved a 2-2.5% reduction in the two years to the end of March 1998, and 

a shift from the original purpose of preparing and submitting a report was made clear in the 
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DETR report.391 Following this a second Home Energy Conservation Bill aimed to make further 

provision about energy conservation in relation to residential accommodation and the 

eradication of fuel poverty. The Bill had its first reading on 11 July 2002 and then lapsed. 

 

The Warm Homes and Energy Conservation Act 2000, available at appendix 21, placed a duty on 

all local authorities in England and Wales to produce a strategy setting out polices dealing with 

fuel poverty. S.1 of the Act defined a person living in fuel poverty as “if he is a member of a 

household living on a lower income in a home which cannot be kept warm at reasonable cost”. 

Later this was more designated empirically as a person whose fuel bill exceeds 10% of their 

disposable household income, which is an important benchmark to help determine who 

authorities can assist.   In Section 2 of the Act a clear duty was placed on authorities to develop a 

strategy setting out policies for ensuring “by means including the taking of measures to ensure 

the efficient use of energy, that as far as reasonably practicable persons do not live in fuel 

poverty”. Section 2 continued to identify in a prescriptive fashion what the strategy must contain 

and who should be consulted.  Then in section 5, most importantly “the appropriate authority 

shall take such steps as are in its opinion necessary to implement the strategy”.392   

 

Recent case law in the area tested this duty, establishing the element of reasonably practical in 

this context. Here, an established environmental pressure group sought judicial review over 

alleged failure for the Secretary of State, to implement the fuel poverty strategy.393 The request 

for review was rejected, the judge considering reasonably practical had to be taken in the 

context of straightened economic times, and the requirement of government to balance other 

priorities. It was also observed by the judge, the language used in Statute implied effort towards 

reducing fuel poverty, as the actual achievement of eradication was influenced by a number of 

factors outside of government control.394  

 

The Act is concise, prescriptive and should provide a level of legal confidence to those involved in 

taking forward energy conservation and fuel poverty issues. To some the Warm Homes and 

                                                           
391

 “7. But to fulfil the objective of the Act – to secure genuine improvements in energy efficiency in the domestic sector – 
requires authorities to do more than just prepare reports. They need to implement the measures they have identified in 
their strategies, and they need to do more than hitherto. But they cannot do so in isolation from other programmes 
covering environmental,  health, maintenance of housing and other property, education and social issues, particularly 
those relating to Local Agenda 21, of which the 1995 Act is a natural part” 
392

 This is a crucial part of the picture, the duty to implement the strategy as prescribed in Section 5 
393

 R. (on the application of Friends of the Earth) v Secretary of State for Business, Enterprise and Regulatory Reform [2010] 
Env. L.R. 11 
394

 This also has to be taken in context of rising fuel prices and the profitability of energy companies, where the 
government might be reasonably expected to consider taxation based approaches and competition measures to make fuel 
more affordable. 
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Energy Conservation Act 2000 can be seen as a toughening of HECA 1996, where central 

government legislated again for authorities, that in truth had not done enough, and a duty and a 

prescriptive strategy was required to spur them into action.  Alternatively, others might argue 

authorities had done all that HECA required, remaining intra vires and positioned themselves to 

do more to tackle the issues for their residents by other means. In any view, it can be seen as 

progress and also a matter of timing; a major funding programme known as the Energy Efficiency 

Commitment (EEC) became available to assist authorities and residents with energy measures, 

such as loft and cavity wall insulation. The failure to eradicate fuel poverty, as alleged by Friends 

of the earth is possibly more suitable when levelled against local, rather than central 

government. This is because at the local level the ability to implement works, particularly in 

social housing and amongst the vulnerable, is more easily recognisable through established 

maintenance programmes and programmes of work.395 The Act was supported by the 

subsequent Sustainable Energy Act 2003, redefining fuel poverty and aiming to cut carbon 

emissions and also the Housing Act 2004, which aimed to increase energy efficiency in homes by 

20% by 2020 in line with the EU energy efficiency policy. Both statutes are available at appendix 

21. 

Clearly, there is a range of duties, which local authorities must comply with in terms of their own 

operations, and community objectives, which can be turned to in order to support energy and 

sustainability objectives. Similarly, a range of powers are available within the Local Government 

Acts, which authorities can turn to when wishing to reduce carbon or promote fuel poverty 

objectives. The absence of a clear duty to promote well-being in this instance may be a cause of 

low uptake of the powers, but in the reality of local government a duty may prove unworkable. 

This is because, as discussed earlier, there are a number of different contexts for well-being, and 

it is foreseeable much confusion and litigation could ensue as the authority is challenged by 

individuals who may claim their councils are not ensuring their well-being.  It must be considered 

that a duty to promote well-being is too vague and open to interpretation; it is not specific as is, 

for example, a duty to collect refuse. 
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 Such as the Decent Homes Standard. 
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6. Delivering Well-being as Energy and Sustainability 

Accepting the power of well-being is likely to be the most appropriate tool to promote energy 

and sustainability projects, the question arises of how they may be used, and in what 

circumstances. As previously noted, the power of well-being is regarded by central government 

as a power of first resort for local authorities, wishing to pursue projects in their geographic 

district that promote social, economic and environmental objectives.  It is the power which 

entitles the authority to “do anything”, but clearly this must have some theoretical basis on 

which to: 

1. Enable projects that meet well-being objectives 

2. Constrain those which do not 

The central question posed by the DETR in their guidance on the use of the powers of well-being 

is “does the proposed actions promote well-being in our area”. However, as a clear definition 

does not exist for well-being, officers’ judgement would, therefore, be subjective and potentially 

challenged. In this, it is suggested the inherent fear of ultra vires behaviour is one of the factors 

which prevents action. To counter this, the thesis now offers a definition, to act as a basis for 

conceptual analysis or to progress a project requiring the use of the power, and instigate 

schemes in UK districts to reduce carbon emissions and reduce fuel poverty: 

Definition: An energy project which delivers heat and/ or electrical energy within 30 miles of its 

origin and balances the parameters of social, economic and environmental well-being at their 

mid point to achieve sustainability.   

 

To support the definition, an underpinning theoretical perspective for the use of the powers of 

well-being on energy projects is offered:  

 

 Theoretical Perspective: The duty of local government as promoters of well-being is similar to an 

implied contract between the community and the government and does not require an explicit 

statutory provision. Promotion of well-being as sustainable energy is an ethical decision requiring 

political agreement which promotes activities, which lead to a continuous pursuit of 

improvement that is just, fair to the individual and future generations and the contributes to 

security of the wider community.  
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To support the definition and the theory of energy sustainability as well-being in action we 

reconsider understanding of its context and the work it intends to do. That context has so far 

identified the concept of the pursuit of well-being as justice, fairness and security.  Applied at the 

local level, we consider the context of local government abilities to deliver well-being as 

happiness to the community in the form of sustainable energy.   As indicated earlier, under the 

auspices of the Climate Change Act 2008 the UK Government has committed to reduce carbon 

emissions by 80% by 2050. It has also committed to implement a fuel poverty strategy to 

alleviate its effects on low income households.  On paper and in conference 396 central 

government has made it clear that local government plays a pivotal role on the issue of energy 

and climate change. Also indicated earlier in the chapter is the raft of statute and policy around 

energy and the duties it has placed upon local government. A defensible interpretation of these 

duties and the use of the power is considered useful, as we analyse a practical application of the 

definition and theoretical perspective. 

 

Using the London Borough of Hillingdon as an example, the carbon baseline of the council’s own 

emissions is set at 37,539 tonnes per year.397  The council also has duties and powers, which can 

influence emissions in the district arising from social and private sector housing, and this 

baseline is set at 551,540 tonnes per year.398 New developments of commercial and residential 

property are also within scope for the council to reduce carbon emissions through the planning 

system. The purpose of separating emissions into two categories is to differentiate energy use 

into two spheres. Generally, these are perceived as the emissions the council has control over 

from its own estate, usually through energy it procures directly. These emissions arise from 

within the council estate through the operational, publically accessible buildings such as Town 

Halls, libraries or community centres. The second set of emissions is those arising from the 

community within the geographic boundary of the district. The local authority attempts to 

influence these emissions in a number of ways.  

In its broadest terms the target of 80% by 2050 set out in the Climate Change Act 2008 will place 

an expectation on local authorities, such as Hillingdon, to reduce its own emissions by 

approximately 22,000 tonnes and emissions from Housing by around 330,000 tonnes. This is a 

colossal figure, which local authorities facing increased demands for energy may find extremely 
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 As for example with Lord Whitty at the 2005 CLARRC Conference, local authorities are often referred to, by 
central government, as uniquely placed to deliver meaningful outcomes in fuel poverty and carbon emissions. 
397

 Figures published by DECC for NI185 Emissions by District 2008 
398

 Figure extrapolated from DECC 2008 figures of 2.2 tonnes of Co2 per capita multiplied by approximately 
250,000 residents (ONS population of Hillingdon for 2007) 
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hard to visualise. So, to make the figure begin to sound achievable it is can be better expressed 

as a cumulative 2.0% year on year reduction until 2050.  Throughout the study we have 

considered the role of CHP and district heat and power as facilitator of energy and sustainability 

well-being and in many ways a continuous improvement on the housing insulation work 

conducted during the period from 1996 to the present day. 

Looking to the current statutory framework, it is possible to see how carbon and fuel poverty 

targets may be achieved through cross disciplinary work by local government departments with 

community engagement and consultation.  In order to achieve happiness in terms of sustainable 

energy for the residents of the district those statutes and guidance detailed require holistic and 

appropriate measured policy, devised to effectively align the statutory instruments towards a 

common theme of sustainable development and energy. As a practical example, if the local 

authority wished to undertake a well-being project and replicate the example of the Pimlico 

district heating undertaking and supply secure and affordable, low carbon energy to 

approximately 3000 residents and 100 businesses, it might consider the following approach to 

justify the process as intra vires and reduce the risk of judicial review. 

Primarily, the authority has to understand and establish its philosophy relating to the proposed 

project and the authority’s role in promoting well-being. It must understand why it has a 

responsibility to act, before it acts. If it is informed of its responsibility, it has to make an ethical 

decision on the case for investigating further. To this effect, Members of the Council will require 

briefing on the concept of district heating and its link to local well-being, the link to European 

energy security and its global role in reducing carbon emissions as a form of intergenerational 

justice. It should consider the project as a synthesis of the market economy meeting a social 

demand in a time of relative financial insecurity and as a long term solution to serious health 

issues. So in this sense, it can be viewed as positive from either end of the political spectrum.  

Political awareness and acceptance of these factors is crucial to establishing support and the 

“political cover” for officers to invest time and resources into a project that promotes well-being 

as sustainable energy.  

With political support a business case is required, in which the risks and benefits of any given 

proposal are examined, and a compelling case for investment of time and resources by the 

authority is presented.  In order to give confidence in the use of the powers of well-being the 

business case would need to tangibly demonstrate how the economic, social and environmental 

parameters are met. On an applied basis at the local level that business case would present hard 

figures to show, for example:  
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Promotion of Economic Well-being as: 

Inward capital investment to the area and long term employment opportunities; introduction of 

revenue streams to either general fund or housing revenue accounts, opportunities for further 

expansion and connections to the scheme, e.g. new housing developments or schools.  

Promotion of Social Well-being as:  

The supply of secure and affordable heat to local households: increasing the number of elderly 

and vulnerable households in receipt of benefit being removed from fuel poverty, and an 

increase in the SAP rating of dwellings. 

Promotion of Environmental Well-being as:  

A reduction in overall carbon emissions per square metre of the area; tangible improvements to 

local air quality and consequential improvements to existing buildings, to reduce demand. 

In terms of legal aspects and remaining intra vires, the thesis suggests authorities would first 

consider the Warm Homes and Energy Conservation Act and affordable warmth strategy and 

state a clear intention to develop district opportunities. It would also integrate its intentions into 

the local development framework or regional plan, such as the London Plan, if this was not 

already adopted. Under the auspices of the Sustainable Communities Act 2007 the authority 

would engage with the community on the subject of energy and well-being and its duties to 

promote energy efficiency arising from Statute. If agreeable to the residents and businesses the 

authority would formulate a request to the sustainable communities “selector” to develop 

opportunities. Through its planning team and corporate energy functions an authority would 

consider the objectives of the Town and Country Planning Act and the planning policy on 

sustainable development, suitable land use and heat loads in the district and ensure that any 

scheme would not run into objections on the grounds of inefficiency or unsuitability. This 

process has been referred to as “Heat Mapping”, an example of which began in 2007 and 

continued in support of London authorities by the London Development Agency.399 A heat map 

then relates existing use to proposed land use and considers the synergies of development and 

the most sustainable method of providing the primary fuel, the appropriate technology for 

heating and distribution and end use. Design and construction of the facility would be regulated 

by the Buildings Act 1984 and the energy aspects consistent with the relevant sections of Part L. 
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  London Development Agency, London Heat Map [online] [viewed] 14 June 2011 Available at: 
http://www.londonheatmap.org.uk/Content/home.aspx  

 

http://www.londonheatmap.org.uk/Content/home.aspx
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The Sustainable and Secure Buildings Act, and designs consistent with those supporting 

regulations would be part of any proposal to develop district opportunities.  

In précis, an authority would look for elements of political cover, consultation, proof of concept, 

together with a legal framework by to contemplate developing ideas for district schemes, and 

what they might physically look like. However, there is still the issue of the absence of a clear 

duty to implement energy and sustainability projects, and this may deter action. In this instance 

local authorities may turn to any available specific enabling statute, such as the Local 

Government (Miscellaneous Provision) Act 1976. This statute provides express powers to local 

authorities to develop district heating schemes that provide both heat and electrical energy. The 

Act of 1976 essentially evolved from the London County Council (General Powers) Act of 1949 

that itself had developed on the wishes of Westminster City Council when it required the legal 

authority to install pipe subways under the River Thames to Pimlico. This allowed the waste heat 

from Battersea Power Station to pass to the PDHU, which topped up the heat with oil boilers. 

Surplus heat was stored in a water accumulator, still in use today.  Over the years and since the 

closure of Battersea Power Station the scheme has evolved and updated to operate on 

combined heat and power units. The Act of 1949 is still in force and available to London Councils 

400 as a source of power, provided the Secretary of State is notified of the proposed scheme.401 

A recent report to the Department of Energy and Climate Change402 illustrated the potential of 

district heating to the community. In terms of environmental parameters the report estimated a 

district system serving 270,000 homes could save between .25 Mt CO2 and 1.25 Mt CO2 

depending on the primary fuel. In terms of economic factors, it was estimated inward 

investment of £1.5 billion would be required to install a system of this size. In terms of social 

factors a secure supply of energy at a cost likely to displace that of electrical heating systems.  

From this it is possible to deduce, if all of Hillingdon’s residents connected to a district system it 

would reduce carbon emissions in line with the 2050 carbon target.  The process of building the 

system, the operating company and associated labour would generate significant investment 

and employment opportunities, and make heat more affordable for a number of households.  
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 The Act of 1949 is not generally available and is provided at appendix 21 
401

 The clear legal provision for district energy indicates the value to society during the last century, particularly in London 
when issues of smog and air quality had tremendous impact of public health. In many respects those health issues still exist 
today but are perhaps more hidden from view.  
402

 Poyry, Faber Maunsell/ AECOM, (2009)The potential and costs of district heating networks: A report to the Department 
of Energy and Climate Change: Reproduced in appendices. 
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However, it is not feasible to connect all the homes in one borough to a district system; 403 the 

purpose is to illustrate the overlapping effect of environmental economic and social factors.  It is 

more likely that local authorities will take steps to produce schemes similar to Pimlico, aiming for 

mixed uses such as leisure facilities, shopping centres, office buildings, hospitals and new 

housing developments. As local authorities, particularly in London, may share services together 

and trade heat under the London Councils Act 1949, there is greater scope for cross district 

working and trading when considering heat loads. Taking an incremental approach, it becomes 

feasible to see how gradual progression and uptake in district heating systems will contribute at 

the suggested 1.5% per year accumulating to 2050, while meeting the goals of community well-

being.  
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 Issues around mixed tenure and unsuitable building design are key factors and also elements of public choice and 
competition in the market. 
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7. Conclusion and progression 

Greenhouse gas emissions, in particular carbon emissions, and fuel poverty are serious issues 

affecting the United Kingdom.  The dependency on fossil based fuels is evident from the low 

uptake of renewable power, and the safety issue of using nuclear power is once again the 

subject of debate. The use of energy is a matter of national stability in terms the long term 

security of supply that uses the finite resource of gas as the primary fuel for heating and power 

generation. The dependency on carbon based fuels is also an issue for those in fuel poverty, 

subject to the volatile nature of the energy markets and often cannot afford to heat their homes 

adequately leading to poor environmental conditions and health issues. 

The thesis identifies local government as the main facilitator of general well-being to its 

community. Historically, it has dealt with provision of social requirements that affect the 

community: public health, highways, schooling, waste collection and leisure to name a few, that 

without proper coordination or control would substantially affect community well-being. Local 

authorities are now delivering those services in a time of relative austerity, and are required to 

make cuts in spending in order to maintain front line services to the community. If local 

authorities wish to make improvements that will lead to carbon reductions and alleviate fuel 

poverty, they must be mindful of the legislative environment they are expected to currently 

work in. Statute has created local authorities to perform certain duties and provided powers to 

allow them deliver these functions, while following due procedure and remaining intra vires. 

Reviewing the key local government acts and supporting guidance it appears the intention of 

local government is predicated towards improving the well-being of communities. However, the 

culture of measurement and efficiency, political choice and the risk of ultra vires is considered to 

have limited the potential for local authorities to take an outward look at the longer term well-

being of the community. There are a range of Statutes, such as the Sustainable Communities Act 

2007, that provide the scope for sustainable energy schemes that will help the authority 

continuously improve its services, by reducing costs, promoting security and reducing emissions.  

The chapter suggests local authorities reconsider the context of global commitment to 

international greenhouse gas targets, in particular to local agenda 21, and the long term security 

of supply. In doing this it will become apparent which planned developments in the community 

will benefit from specific Statute and specialised planning guidance. From this authorities can 

form business cases which weigh the social economic and environmental factors.  In order to 

promote well-being as energy and sustainability, a political choice has to be made. The chapter 
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considers a true well-being project is compatible with either end of the political spectrum or, 

indeed, the midpoint. 

To assist officers involved in presenting options to decision makers, the definition of an energy 

and sustainability project considers the available statute and links back to key principles of 

sustainable development and Aristotelian thought. A theoretical perspective was offered as a 

context for the definition to work in which presents an outward looking view toward the 

community, and aims to assist politicians involved in making key decisions about undertaking 

projects and entering in joint ventures or deciding to commit resources. District heating is used 

as an example of well-being in action, highlighting the manner in which projects can be 

evaluated, and what they can contribute to the longer term goals of central government fuel 

poverty and climate change targets. Central to this is the matter of measuring energy use on a 

more real time basis, rather than the current time consuming and inappropriate methodologies, 

which could be easily simplified, automated and facilitate more accurate investments in energy 

saving technologies in the local authority estate. 

To progress sustainable energy it is considered the key issue for local authorities is to take into 

account elements of the social contract between the council and the community. In this they will 

need to consider the real and tangible problems presented by climate change and fuel poverty 

and understand what they can do about it as “the authority”.  The power of well-being is meant 

as a power of first resort; it is there to overcome issues of ultra vires when a project can truly 

advance sustainable objectives in the community.  Notable successes in the UK, such as 

Southampton and Pimlico, prove the technology works, yet the relatively low uptake of CHP 

installations in the UK leaves the British Isles trailing behind similar European partners. In this 

respect there is a further outward duty to the European Union and their well-being. By 

minimising our demands on North Sea gas and supplies obtained from Norway, we prolong the 

resources and provide greater scope for others to maintain their security.  In this respect local 

politicians together with central government politicians need to consider their role in promoting 

well-being as a local sustainable achievement that contributes to European and international 

security.  This may be hard to do in a political environment, where austere times may reinforce 

Machiavellian behaviour to undermine others and protect the political dominance. The thesis 

proposes this is a time for politicians of all types to recognise the issues in the community they 

represent and justify action on ethical grounds rather than inaction on political grounds 
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Chapter V Conclusion 

The research set out to understand the context and definition of well-being in the law of England 

and Wales and the means, by which local authorities can promote well-being as energy and 

sustainability. Establishing a context meant a move away from traditional approaches of trying to 

understand well-being by measuring empirically the determinants of happiness and across to a 

theoretical framework, traced back to the ancient Greeks. Early into the research Socrates was 

noted; “through knowledge and virtue people could reason the right choices in their life that 

would lead to happiness”, a view the researcher felt set the tone for Aristotle and the pursuit of 

happiness as a virtuous pursuit of the mean between the extremes. This was vital to the context 

setting, as sustainable development also is seen as a virtuous pursuit aiming to reconcile three 

core parameters of economic, social and environmental factors. It has to find a midpoint to be 

true sustainability.  

Reconciling those parameters requires an understanding of the real world context. Establishing 

well-being as happiness requires a true understanding of fairness and priorities of three key 

levels of law: international, European and domestic, while also understanding the nature of the 

developing sustainable market economy. For local authorities to promote well-being in the 

communities they must accept international aims of justice, and European aims of security at the 

high level. They must accept that a level of domestic central and local political influences will 

affect the context, but most importantly, they must accept that well-being can only really be 

delivered by local government in relation to energy and sustainability. It follows, if local 

government promotes well-being in the districts, the wider objectives for security and fairness 

objectives outside the local authority boundary are met.  

In this local government is seen as a body with corporate social responsibility, tasked with 

meeting the well-being objectives of a wider audience than it might anticipate. It must deliver its 

own services sustainably and think of how it can promote energy and well-being objectives to 

establish a greater quality of life in the community. To do this it needs to periodically pause from 

the culture of measurement and efficiency, turn its attention outward to the work and 

development planned in the district and take a leadership role, asking what can be done to 

promote the objectives at hand. To support local government a range of duties and powers exist 

to assist with ethical decisions to get projects underway.  

 



 
 

  Page | 192 
 

The research set out to understand the legal environment, in which local government in England 

and Wales could promote the well-being of their communities through energy and sustainability 

projects. It provided two central research questions, identified on p.27 as: 

 “What is the meaning of well-being in the context of energy and sustainability and, what are the 

duties and powers of local government to reduce carbon emissions and fuel poverty?” 

Underpinning this, it considered the background of fuel poverty and climate change as matters 

of vital importance to well-being, and acute issues, such as excess winter death and exacerbation 

of chronic health issues amongst the elderly and vulnerable. It considered the dependence on 

gas as the primary source of heating in the UK and the longer term problems of fuel dependency 

and climate change. It suggests local government must once again take a greater lead in public 

health and integrated environmental and economic issues.  

In accepting this principle, the thesis found statutory duties are available for local authorities in 

relation to fuel poverty and carbon emissions. The interpretation of these duties is subject to a 

number of political, financial and organisational influences that ultimately lead to varied degrees 

of response to the problems in this area. A key legal issue for local authorities is interpreting 

statutory duties mindful of the issues around ultra vires and judicial review and staying within 

their statutory scope. However, the research suggests that interpreting UK legislation narrowly 

will result in missed opportunities for local well-being, as well as missing the wider requirements 

of the European Union in terms of well-being as security, and also the international community 

which seeks well-being as fairness through inter and intergenerational justice.  

The research considers the Powers of Well-being contained within section 2 of Local 

Government Act 2000 to be clear and appropriate legislation for moving the energy and 

sustainability agenda forward in line with international, European and domestic commitments. 

In a proactive authority, the Act of 2000 can be used in its own right to undertake energy and 

sustainability projects or be supported and supplemented by powers and intent, such as 

continuous improvement of previous Local Government Acts. Local authorities that wish to 

utilise powers in pursuit of well-being can also identify several items of supporting planning and 

building legislation and policy guidance to augment the case. These are also supported by 

practical use of the powers in a number of authorities to promote community well-being, where 

officers have considered their activities intra vires.  
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A key finding of the research suggests for well-being to be achieved in an energy project, the 

project must operate within a context of first finding the individual mean between the extremes 

of economic, social and environmental parameters, and then the combined midpoint. This link to 

Aristotelian thought means a fair balance must be struck, and the pursuit of that balance is the 

pursuit of happiness. In energy terms it is not enough to use the powers to promote one 

parameter; all three must overlap and be mutually beneficial. A justifiable well-being project will 

also be fair; it must consider the need for preserving the wealth of future generations while 

meeting the needs of those living today. The thesis suggests the John Rawls perspective of the 

original position is uniquely placed to assist with decision making in the area. By understanding 

the original position authorities will inherently relate to past experiences with Local Agenda 21 

and realise how the scope of Section 2 powers provides the legal certainty they lacked during the 

1990’s. For this reason, the study suggests a restatement of the principles of Local Agenda 21 

through the UNFCC Conference of the Parties might be helpful. A justifiable well-being project 

will also promote security: it must consider the context of dependency in the European Union 

and the scope for conflict and dispute. In this respect the thesis suggests an understanding of 

Thomas Hobbes “Leviathan” and Kant’s views of a peaceful federation, and suggests there is a 

role for the existing 422 European energy agencies as facilitators of knowledge exchanges to the 

developing party nations. The thesis then suggests Aristotelian thought is again applied to the 

mean between the extremes of security and fairness to complete the paradigm.  

The thesis contributes these observations in the knowledge that the world economy has evolved 

during the course of the research. In 2005, the research was set against a backdrop of assessing 

the hopes for a sustainable market economy, addressing “triple bottom line” issues and 

corporate social responsibility. The sustainable market economy was, and still is, perceived as 

the natural synthesis of free market failings and the collapsed command economy. However, six 

years on, and it is now in more austere times. The thesis suggests this is even more reason to 

find long term energy and sustainability opportunities that will benefit the residents and 

business in the UK, while providing outcomes that specifically relate to the wider themes found 

in Europe and the international community.  

For this reason, the thesis concludes on the concept of promoting well-being through district 

heating opportunities. It suggests local authorities have an implied duty and powers available to 

develop district heating and play a crucial part in the drive to reduce carbon emissions and fuel 

poverty. In identifying the duties and powers that support carbon reductions and fuel poverty 

objectives, the study offers a definition for local government of energy and sustainability as well-
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being and a theoretical perspective to guide the political decision making process. This is the 

purpose of the study, to remind local government of its history of promoting general well-being 

and provide the confidence to move into a strategic mode of thought around the area of energy 

and well-being. A genuine project in energy and sustainability need not fear ultra vires, and 

properly thought out, consulted upon and documented, should not fear judicial review. Local 

government may only have a limited amount of time to advance this agenda. By looking at case 

studies in the UK and further afield, working with other public sector providers and districts, the 

Local Government Act 2000 could raise its profile further and make a lasting contribution to well-

being.  

The study suggests that in order to address the issues of fuel poverty and climate change local 

authorities, substantially, must begin to understand the theoretical approaches to energy, well-

being and sustainability. Authorities must then consider how within their political environment 

they can ingrain the concept of sustainable development as a form of corporate social 

responsibility, and use the very tangible power of well-being to promote community projects. 

The Pimlico District Heating Undertaking remains a classic example of achieving social, economic 

and environmental benefits for the authority and the community. Rooted in public health issues 

of different proportions, through successive generations it simultaneously achieved the political 

credibility crucial to organisational awareness for the promotion of such schemes. It is suggested 

political awareness, when communicated to corporate management and passed down to officers 

of various disciplines and expertise, will lead to cross departmental working. This in itself is a 

form of organisational actualisation that will lead to the promotion of substantive well-being 

projects in their communities. Until organisational awareness reaches such levels, energy and 

well-being projects may remain relatively small and not grasp the full potential of the Local 

Government Act 2000.  

The thesis proposes a central reason for the lack of use of the powers of well-being rests with a 

lack of organisational and political actualisation, and the concept of customary behaviour and 

ultra vires. For many years the driving forces have been cost reductions, the agenda of process 

efficiency, a culture of measurement and focus on express duties. As a result local government’s 

capability to deploy a culture of responsibility towards residents and the type of strategic 

thought that entails, has diminished. The researcher theorised those limitations were 

organisational outcomes of the Local Government Act 1999 which came to compress than the 

original stated ambitions to drive continuous improvement. In this, central government must 

make a greater effort to understand how, in future years, their ideologies will come to be read 
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by the politicians and officers working within the bounds of legislation handed down by central 

government. While it is recognised that many projects promoting sustainability and energy have 

been undertaken by local government since 1992, it is also considered the concern of ultra vires 

behaviour by authorities without a clear duty to reduce carbon emissions, may have restricted 

many otherwise progressive minds working in the area.  

In this, the thesis proposes greater use of the powers of well-being could end the concerns over 

ultra vires behaviour when promoting genuine community aims around fuel poverty and carbon 

reductions. Examples of Local Agenda 21 endeavours have indicated a willingness by some 

authorities to tackle general sustainability issues later manifested into concrete achievements in 

reducing energy use, particularly in housing stock, under the auspices of EEC and CERT funded 

HECA based programmes. The natural progression from this are low carbon energy supply 

projects which promote community well-being while achieving inter and intra generational 

justice at all levels. This approach will have the security of EU backing through regulations and 

directives and potentially more funding, as schemes evolve from the energy efficiency centric 

programmes and open up a new generation of economic growth and inward investment into, for 

example, decentralised energy schemes. For residents and business operation at a local level, 

those social gains, lower costs and security of supply will also translate into economic and 

security benefits as longer term dependency on imported gas is reduced, and local resilience is 

built.  

A fundamental component to achieving this local authority behaviour in the delivery of 

sustainable energy is a form of organisational actualisation. In this, it is not just individuals who 

must grasp the concept of promoting well-being. If local authorities could collectively remember 

the roots of their existence as promoters of general well-being and the significant changes 

brought about by legislation and collective focus on a goal, new achievements may be realised 

relatively quickly. In this, local authority officers have to realise the capability of being greater 

than the sum of their parts, cross departmental boundaries and share combined expertise to 

bring projects forward. Critical to the scenario is information. The Local Government Act 1999 

created an environment of continuous improvement and the methodology for measuring energy 

use in local authority operations, the district and fuel poverty. Rather than slavishly scrutinise 

the performance these methods could be used to target areas of concern. Funding must also be 

identified and used consistently within the requirements of the Local Government Act 2000 and 

a range of democratic and procurement protocols. More detailed information at a local level on 

avoidable winter deaths and the increased cost burden on the NHS during the winter months 
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may also help turn attention toward larger scale sustainable energy projects as the reputational 

impact begins to sink in at a political level.  

The issues of management resources and competing needs of local authority services give rise to 

political priorities and decisions. Members leading the council will set out these priorities to the 

chief executive and other senior corporate directors and heads of service. Many of these 

priorities will relate to the delivery of a satisfactory front line service such as an efficient contact 

centre, fast environmental health response times, regular waste collection and availability of 

school places and library services. Behind this is the need to drive efficiency into the processes 

which make those services available, particularly in times of public sector cuts when the 

questions asked will typically be, if the authority really needs to provide this service, or can more 

be done with less.  

Keeping the energy and sustainability and fuel poverty goals on the agenda requires political 

leaders to be aware of what is being asked. When setting their priorities they need to be aware 

of their role in helping to reduce the effects of the cold on elderly and vulnerable residents, of 

promoting economic growth and security and of reducing carbon emissions and consider, if 

there is a way they can do this against the backdrop of austerity and within the scope of their 

powers. This thesis contends that it is possible to make sustainable achievements through 

energy because the legal framework, funding, expertise, supply and demand is available; what 

must be brought to the fore is the political will to address sustainable development as a 

corporate priority, expressed through projects that serve long into the future. This political will 

or perhaps better expressed as moral courage versus moral antipathy is the key pre-requisite for 

mobilising the organisation to a sustainable footing and looking beyond the scope of a political 

lifetime.  

What the research has achieved  

The researcher believes the research programme has led to tangible results and driven 

improvements in local government while promoting well-being in the community. This began as 

an investigation into the Local Government Act 2000 S.2 in Watford Borough Council in 2004 

after the researcher assumed responsibility for energy in Watford’s housing stock and a review 

of excess winter deaths in the borough. The research into the powers led to projects to tackle 

fuel poverty and climate change and resulted in improvements in a significant number of homes 

in Watford, and the model was later used by other authorities. Through the Watford and Three 

Rivers Energy Agency the research informed the working relationship with partner agencies in 
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Slovakia and Germany and helped to successfully deliver a time limited project to improve the 

sustainability of homes and small businesses in the UK and Europe. Later in 2009 the research 

became very useful to Westminster City Council to support the Building Schools for the Future 

programme. The research helped to shape decision making at the highest level in the authority 

and drove higher standards of sustainability into the programme to rebuild several schools. The 

research also supported the authority’s position and aspirations for the highest BREEAM 

standards while building a range of other public buildings. From 2009 the research programme 

has proved valuable to the London Borough of Hillingdon in a number of developments and 

while considering the business case and vires nature of a proposed anaerobic digestion plant. 

The research put forward the argument that while relatively unusual such a project is intra vires 

and will provide a balance of social, environmental and economic benefits to the council and the 

community.  

How the thesis has moved professional discussion onwards 

The research was undertaken during full-time employment in local government, and as a result, 

has enjoyed exposure in a real world environment while working with dedicated and 

experienced officers of all disciplines. From an early stage the research was able to influence 

immediate colleagues to push that bit further, with confidence, on schemes and buildings that 

might have achieved less in terms of community well-being and energy standards. During this 

time numerous local government conferences, seminars and working groups were attended 

where research based views were put forward that informed modifications in areas of local and 

central government policy. More recently the research has also provided insight and focus for 

other postgraduate students undertaking energy internships with the London Borough of 

Hillingdon. In these endeavours the researcher has used the knowledge gained to give advice of 

the wider picture around sustainability, and how social and economic factors are a key part of 

political decision making. In their own way these have been sustainable achievements but it is 

hoped the research and its outcomes are merely the start of a shift in local government back to 

aspirations of Local Agenda 21 and, having confidence in the powers available to them to 

promote tangible and long lasting community well-being.  

David Haygarth  

16th June 2011  

I can defend action, I cannot defend inaction. 
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