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Introduction

This paper calls into question the practice of affording special
protection to works of literature under English Law, with particular
reference to the Obscene Publications Act 1959 COPA 1959') and the
Human Rights Act 1998 ('HRA 1998'). Such protection appears to have
been based on an assumption that works possessing literary merit are for
the 'public good'l and so they should receive treatment that differs from
that which might be afforded to other more prosaic forms of writing. This
paper challenges the assumption that all literature is necessarily
meritorious and contends that literature has not always enjoyed such an
elevated status. The late eighteenth century is identified as a key period in
history which witnessed the birth of the notion of literature being a
particularly special form of craft, separate from and more important than
other forms of written communication. The elevation in the status of
literature from then until the twentieth century is outlined in order to
demonstrate that the notion of literature as a kind of moral champion is a
relatively modern one.

Parliamentary debate leading up to the Obscene Publications Act
1857 ('OPA 1857') demonstrates that at this stage the idea that literature
could also be obscene was an anathema. However a century later the
inclusion of the 'public good' defence for works of literary merit in the
OPA 1959 was based on the premise that the publication of literature was
for the public benefit, even where it was also apparently obscene. The
legislature had clearly 'bought in' to the idea by this stage that literature in
itself represented a moral good - to the extent that by being defined as
literature, a written work could 'trump' any apparent obscenity.
Furthermore, if necessary, expert evidence could be called to support the
view that a particular work possessed literary merit or intrinsic value.2

1 OPA 1959, s4 (I).
2 OPA 1959, s4(2).
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Postmodem literary theories have questioned strongly the notion that
literary works possess intrinsic merit or inherent value; so too have they
questioned the idea of any hierarchy of literary value and the notion that
expert opinion is required to assess such value. It seems that, almost as
soon as the legislature caught up with the modem view of literature, its
actions were thrown hopelessly out of fashion by a postmodem
understanding of literature and literary merit. Therefore, although the
legislation represents a relatively modem view (that literature is a special
form of written communication which is inherently beneficial to society),
it is, nevertheless, an outdated one. Yet, despite this, the presumption that
literature is worthy of special protection has prevailed in English Law.

This paper argues that it is not appropriate to reinforce the right to
freedom of expression under the HRA 1998 in relation to works of literary
merit above and beyond the right to freedom of expression enjoyed by the
authors of other forms of written communication. Neither is it appropriate
or even possible to protect literary works from prosecution under the OPA
1959 (and, indeed, this has been demonstrated in practice). In conclusion,
it is noted that whilst the current s4 defence is arguably obsolete, it is not
entirely ineffective. Indeed, since it is no longer of any practical use, it
stands in its present form as a strong and silent protector from prosecution
for all literary works, regardless of their literary merit. Therefore the paper
concludes by arguing for the removal of the s4 defence from the OPA
1959 and considers what effect this removal might have in the area of
obscenity law.

Defining 'Literature'

'Literature' ongmates from the Latin 'litera', meaning written, as
opposed to oral, communication. The word 'acquired progressively more
specialised connotations'] firstly by its associations with the notion of
polite letters and the acquisition of reading skills and later, in the Romantic
period, with regard to notions of artistic imagination and creativity.4
Hence Culler states:

For twenty-five centuries people have written works that we call
literature today, but the modem sense of literature is scarcely two
centuries old. Prior to 1800 literature and analogous terms in

3 A Easthope Literarv into Cultural Studies (London. Routledge. 1991 l. p7.
4/hid.
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other European languages meant 'writings' or 'book
knowledge'.5

So, whilst the term is now used to describe various forms of creative or
imaginative writing, 'literature' took on its current meaning in the late
eighteenth century. This was a time when 'existing conventions of art and
literature went through extreme and violent change'" and poets such as
William Blake (1757-1827), William Wordsworth (1770-1850) and
Samuel Taylor Coleridge (1772-1834) came to be characterised by 'the
importance which they attached to the imagination and the special view
which they held ofit'.)

The Romantic Movement influenced profoundly the way in which
future artists, authors, viewers, readers and critics regarded works of art
and literature.' Indeed, it has been argued that '[u]ntil the 1960s modem
criticism had its roots in the Romantic movement of the late eighteenth
and early nineteenth centuries' ,'J with many of the views expressed
concerning what might constitute the highest forms of literature focussing
upon the author's creativity. Easthope calls this 'an expressive theory of
value' whereby 'the literary text is to be assessed as a significant
expression of the imagination of its author' ."1

However, this has not been the sole means by which literature has
been assessed. The structural factors within literary works, being those
which necessarily relate to the words on the page, how they are organised,
juxtaposed and divided have also been used as a means of evaluating them.
Notable in this regard is a method of analysing and assessing literary
works which was developed in the early decades of the twentieth century,
and which became known as 'New Criticism'. The New Critics
emphasised form and 'the importance of considering "the words on the
page" rather than factors such as the life of the author and his or her
intentions']] when making value judgements concerning any literary work.
Eagleton describes the New Critics as being those who broke away from
the 'Great Man theory of literature',]2 strongly disputing the relevance of

5 J Culler, Utemr)' Theory: A Vcrv Short Introduction (Oxford, Oxfllrd University Press, 1997), pp 20-21.
6 A Graham-Dixon, A History o(British Arl, (BBC Books, London, 1996), P 12X.
7 eM Rowra, The Romanlic Ima;;ination, (Oxford, Oxfllrd University Press, 1961), pl.
X MC Beardsley, AestheticsFom Classical Greece to the Present A Shorl Histmy (New York, Macmillan,
1966), p246.
9 R Selden, Practising Theory and Readin;; Uterature An Introduction (Harvester Wheatsheaf, Hemel
Hempstead, I9X9) p2. See also P Parrinder, Authors and Authority, (London, Macmillan, ]991) pp44-5.
]0 A Easthope, n 3 above, p43.
11 A Bennett & N Royle, An Introduction to Li(('ralure, Criticism and Theor.v: Ke,.v Critical Concepts (Hemel
Hempstead, lIarvester Wheatshcaf; 1995), p II
12 T Eagleton, Utemr)' Theory An Introduction, (Basil Blackwell, Oxford, 2nd edition, 1996), p41.
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the author's intentions in any interpretation of literary texts. 13 Lynn
describes how, ifwe follow this theory, then:

[t]he purpose of giving attention to the work itself is ...to expose
the work's unity. In a unified work, every element works
together toward a theme. Every element is essential. .. Great
Literature, New Critics assume, contains oppositions,
ambiguities, ironies, tensions; these are unified by the work - if it
is successful by the standards of New Criticism. 14

Subsequently in the 1930s QD Leavis maintained that a novel could be
termed 'literature' only if it was, as Goodall later terms it, a 'challenging
intellectual experience' .15 A formal factor which might contribute to the
achievement of such an experience would be the construction of the plot;
in a work of literature one would expect that the plot is more complex and
less predictable than that which has been encountered in works of lesser
quality. Charles Dickens' Great Expectations produced in QD Leavis the
conviction that 'it is a great novel, seriously engaged in discussing, by
exemplifying, profound and basic realities of human experience'16 as
opposed to a 'merely popular novel' or 'bestseller' ,17 which entertains but
does not challenge the reader in any way. In similar terms, FR Leavis
considered the 'major novelists'18 to be those who are 'significant in terms
of the human awareness they promote: awareness of the possibilities of
life' .19

Observing the Moral Code

Although during the Romantic period writers broke free from
Classical constraints, there remained a presumption that literary works
would comply with contemporary morality. In other words, authors
worked within the set of standards for good or bad behaviour that were
considered acceptable and indeed beneficial, therefore, to the wider
community. Certainly there was a distinction drawn between literary
works and obscene publications, as demonstrated in the passage of the

13 Ibid.
14 S Lynn, Texts and Contexts Writing About Literature With Critical Theory, (Longman, New York, 2nd ed,
1998) p 2.
15 P Goodall, High Culture, Popular Culture The Long Debate, (St.Leonards, Allen & Unwin, 1995), pI O.
16 QD and FR Leavis, Dickens the Novelist, (London, Chatto & Windus, 1970), p278.
17 QD Leavis, Fiction and the Reading Public, (London, Chatto & Windus, 1932), chapter 3.
18 FR Leavis, The Great Tradition, (London, Chatto & Windus, 1962), p2.
19 Ibid.
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Obscene Publications Bill through Parliament in 1857. The OPA 1857
introduced measures 'for more effectually preventing the sale of Obscene
Books, Pictures, Prints and other Articles'20 by consolidating and
extending the powers which existed already under the common law of
obscene libel.

In the Second Reading of the Bill in the House of Lords, Lord
Brougham asked Lord Campbell how he proposed to define an 'obscene
publication', given that there were passages in the works of some of the
most eminent poets which might be considered obscene.21 Lord Campbell
replied that he had not even 'the most distant contemplation' of including
such a class of works in the Bill; the 'measure was intended to apply
exclusively to works written for the single purpose of corrupting the
morals of youth, and of a nature calculated to shock the feelings of
decency in any well regulated mind' .22 Obscene publications were
considered at the time to be capable of causing physiological damage.23

There was also a concern that exposure to obscene literature could lead to
promiscuity, which could in tum lead to an early grave.24 By contrast,
literature was considered to have beneficial effects for individuals and for
society in generaU5 The legislation was intended, therefore, as a means to
ridding the country of an apparent danger which was generally
acknowledged. As Hunter et af (1993) state with regard to the obscene
publications which the Act sought to restrain:

[t]his was a commodity whose uncontrolled circulation and
consumption threatened to corrupt the regenerate body and mind
of the population. To have done nothing to control this
circulation and consumption would have been to remain passive
in the face of disaster.26

In summary, whilst concern was expressed that it was conceivable
that some literary works contained passages that might be considered
'obscene' within any specific definition, it was not at the time conceived

200PA 1857 (20 & 21 Viet.) c.83, full title.
21 HL, Vol.CXLVI co1.329, June 25th, 1857.
22 Ibid.
23 D Saunders,"'Victorian Obscenity Law: Negative censorship or Positive administration?' in P Hyland & N
Sammells (eds), Writing and Censorship in Britain, (Routledge, London & New York, 1992), pp.154-170, at
pl64.
24 D Thomas, A Long Time Burning: A History oILiterary Censorship in England (London, Routledge &
Kegan Paul, 1969), p241
25 D Morse, High Victorian Culture, (London, Macmillan, 1993), p432.
26 I Hunter, D Saunders and D Williamson, On Pornography Literature, Sexuality and Obscenity Law (London,
Macmillam, 1993) p60.

7



that an obscene publication could also be considered a work of literary
merit.

A Break Away from Contemporary Morality and Towards Literature
as a Moral Good

From the 1860s onwards the influence of the art-for art's sake
doctrine became apparent in English literature, with a shift in emphasis
away from any didactic or moral purpose being accompanied by a removal
of the expectation that the subject-matter of a literary work be broadly
'moral'.27 Oscar Wilde, the so-called 'High Priest'2X of the movement in
London during the late 1800s, sums this up in his famous assertion: 'There
is no such thing as a moral or an immoral book. Books are well written or
badly written. That is all'. 29 So, by the late nineteenth century literature
had become self-sufficient - or that 'which need serve no other purpose
than its own ends'30

However by the early twentieth century the status of literature had
changed once again. Having freed itself from moral constraints, literature
was to become elevated to a position whereby it was seen in itselj' to
represent a moral good. This is apparent in the literary criticism of the
time. Influenced by the writings of Matthew Arnold (1822-1888), I A
Richards (1893-1979) saw the era in which he lived as being in a state of
moral chaos, where the 'magical' age in which people had relied upon and
believed in spiritual truths had ended and had been replaced by a scientific
age. He believed that 'our protection, as Matthew Arnold insisted is
Poetry. It is capable of saving us, or as some have found scandal in this
word, of rescuing us from confusion and frustration'.3l Richards
recognised that these extraordinary claims concerning poetry were those
which were likely to be viewed 'with astonishment'32 by many people and,
yet, insisted that in the reading of poetry there was great value; indeed, he
proposed that, if a friend had only an hour to live, then 'the best
Iife...which we can wish for our friend will be one in which as much as
possible of himself is engaged' with as little interference as possible, and
that such life 'feels like and is the experience of poetry'.33

27 For a detailed discussion see D Watkins, 'The Influence of the Art for Art's Sake Movement upon English
Law, 1780-1 '159', (2007) 28(2) The Journal ofLegal History, August, pp233-256.
28 R Aldington (ed), Oscar Wilde Selected Works, (London and Toronto, Heinemann, 1946),132.
2'1 From the Preface of The Picture ofDorian Gray, by Oscar Wilde.
30 J Cuddon (cd.), Dictionary ofLiterarv Terms and Literary Theory, (Oxford, Blackwell, 3rd ed, 19(11), P12.
3 I IA Richards, Poetries and Sciences, (London, Routledge and Kegan Paul, 1(26), p78.
32 Richards, 031 above, p20.
33 Richards, 031 above, pp37-39.
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F.R.Leavis (1895-1978) 'at once takes up the defence of threatened
minority values where Arnold and Richards had left off. 34 In his Mass
Civilisation and Minority Culture Leavis stated:

[i]n any period it is upon a very small minority that the
discerning appreciation of art and literature depends; it is ...only a
few who are capable of unprompted, first-hand judgement.
There are still a small minority, though a larger one, who are
capable of endorsing such first-hand judgement by genuine
response35

In Leavis' view, it was this minority who were capable of determining
'the implicit standards that order the finer living of an age, the sense that
this is worth more than that' .36 Leavis feared that society was in a state of
unprecedented crisis, owing to the negative influence of increased
mechanisation, mass-production and standardisation. New printing and
publishing techniques had made it possible to mass-produce works of
literary and visual art in the form of reproductions. 'Literature mattered to
Leavis because he believed it to be the means, above all others, of
combating the ills of a mechanised, constantly changing world and of
restoring the heritage of those dispossessed by the machine' .37 It was
thought necessary to defend those works considered by 'the pre-eminent
few' to 'belong to the realm significant creative achievement'38 as a means
to promoting serious thought and greater human awareness in society, and,
ultimately, for society's moral and social good.

The Legislature adapted slowly to this change in the status of
literature. Whilst the influence of the art for art's sake movement resulted
in an increase in the number of prosecutions for obscene libel during the
latter half of the nineteenth century, the OPA 1857 remained in force with
no additional protection for works of literary merit. In 1877 Sir James
Fitzjames Stephen suggested that the publisher of a work, which was
found to be obscene, could, nevertheless, avoid conviction if it could be
shown that such publication is 'for the public good, as being necessary or
advantageous to religion or morality, to the administration of justice, the

34 C Ba]dick, The Social Mission ojEnglish Criticism 1848-1932, (Oxford, Clarendon Press, 1983), p163.
35 FR Leavis, "Mass Civilisation and Minority Culture" (1930), reproduced in Leavis FR, For Continlli(v,
(Cambridge, Minority Press, ]933), pp.13-46, at pp 13-14.
36 Leavis, n 35 above, p] 5.
37 A Samson, FR.Leavis, (Hemel Hempstead, Harvester Wheatsheat~ 1992) p3.
38 Leavis, n 18 above, pp 2-3.
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pursuit of science, literature, or art, or other objects of general interest'39
(demonstrating an acknowledgement of the view that the pursuit of
literature was valid for its own sake) and in 1908 a Joint Parliamentary
Select Committee suggested formally that works of art and literature
should be exempt from the law of obscene libe1.40 The Committee had met
to consider the law as to lotteries, as to indecent literature and pictures, and
as to indecent advertisements. 41 It found that the OPA 1857 was constantly
made use of by the police and it recommended an extension to police
search powers. It also suggested that works of art and literature should be
made exempt from the law of obscene libe1.42 Yet, although a Bill was
drafted, it was never introduced to Parliament.43 St. John-Stevas explains
that the parliamentary session was considered too full to permit the
introduction of the bill in 1911, and, with the outbreak of the First World
War, the bill was 'shelved'.44

The Obscene Publications Act 1959

Given that the elevation in the moral status of literature had taken
place during the late nineteenth and early twentieth centuries, the response
of the legislature can be seen as something of a delayed reaction to this
development. As a response to a string of contradictory obscene libel
cases during the 1950s,45 a committee, established by the Society of
Authors,46 drafted the first Obscene Publications Bill, which was
introduced to Parliament by Roy Jenkins in 1955. Whilst the Bill
encountered a difficult passage through Parliament, it eventually received
Royal Assent and, in 1959, literature received statutory protection in the
form of s4 of the OPA 1959. The Act removed from common law
jurisdiction the offence of obscene libel and, under s2, it became an
offence to publish an obscene article, with an article being deemed to be

39 Sir James Fitzjames Stephen, A Digest ofthe Criminal Law (Crimes and Punishments), (London, Macmillan
& Co., 1877), Article 172 at pp 104-5.
40 Report of Joint Select Committee 1908, n 659 above, para.46. See also Roberts MJD, 'Blasphemy,
Obscenity and the Courts: Contours of Tolerance in Nineteenth Century England', in Hyland P & N Sammells
(eds), Writing and Censorship in Britain, (Routledge, London & New York, 1992), pp141-153, at p153, note 26.
41 Report of the Joint Select Committee on Lotteries and Indecent Advertisement, 1908, (275) ix. 375.
42 Report of Joint Select Committee 1908, n 40 above, para 46. See also Roberts MJD, 'Blasphemy, Obscenity
and the Courts: Contours of Tolerance in Nineteenth Century England', in Hyland P & N Sammells (eds),
Writing and Censorship in Britain, (Routledge, London & New York, 1992), ppI41-153, at p153, note 26.
43 AWB Simpson" Pornography and Politics: A Look Back to the Williams Committee, (London, Waterlow:
1983), p3.
44 N StJohn-Stevas, Obscenity and the Law, (London, Seecker & Warburg, 1956) p88.
45 For a detailed discussion of this case law see D Watkins, 'The Influence of the Art for Art's Sake Movement
upon English Law, 1780-1959', (2007) 28(2) The Journal ofLegal History, August, pp233-256.
46 The Society of Authors was founded in 1884 to protect the rights and further the interests of authors.
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obscene if its effect is 'such as to tend to deprave and corrupt persons who
are likely... to read, see or hear the matter contained or embodied in it'
under s1. However, it also contains a specific defence from criminal
liability for any person charged under the terms of the Act if it can be
proved that the publication of 'the article in question is justified as being
for the public good on the ground that it is in the interests of science,
literature, art or learning, or of other objects of general concern'.47

The offence of obscene libel under common law was one of strict
liability, making the intention of the author or publisher irrelevant. The
Society of Authors suggested that a provision should be included in the
Act which required that an offence would only be committed by an author
if he or she wilfully and knowingly published a work which he or she
knew to be obscene. However, this suggestion was not adopted by
Parliament, which considered that the general principle, under the criminal
law, that a person is presumed to intend the natural consequences of his or
her actions, would be sufficient.48 The author was, though, afforded the
opportunity of giving evidence in court to negative this presumption under
a provision which became s3(4) of the Act, even if he or she was not the
person named in the summons (as would be the case if the publisher of the
work was prosecuted and not its author).49

At the Standing Committee stage of the Obscene Publication Bill in
1959, Roy Jenkins pressed the committee to accept recommendations for
the inclusion of the clause which was to become section 4(2) of the Act; a
declaratory statement 'that the opinion of experts as to the literary, artistic,
scientific or other merits of an article may be admitted in any proceedings
under this Act'.50 Jenkins stated that there was:

... no doubt that, in practice, in thinking what are works of
artistic or literary merit and deciding whether, on balance, they
are obscene or not, we are all greatly influenced by the
accumulation, over many years, of expert evidence in regard to
works written or produced some time ago. There are many
people in the world who would say without hesitation that a

47 OPA 1959 s.4(\).
48 Report from the Select Committee, 1957-1958 (123) VI 599, D2, P xi.
49 s3(4) states: 'In addition to the person summoned, any other person being the owner, author or maker of the
any articles brought before the court...shall be entitled to appear before the court on the day specified in the
summons to show cause why they should not be forfeited'.
50 Obscene Publications Bill; Report of Standing Committee C, HC 4th - 25th March 1959. The OPA 1959 s
4(2) states: 'It is hereby declared that the opinion ofexperts as to the literary, artistic, scientific or other merits
of an article may be admitted in any proceedings under this Act either to establish or to negative the said
ground'.
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particular work was a classic, and that it had great literary merit,
although they had never read it, or would say that a painting was
an outstanding painting although they had never seen it. They
would do so on the basis of accumulated evidence over a great
period of time ... 51

His insistence upon the inclusion of the clause in the Act, which allows
expert opinion to be admitted on the question of literary merit, was based
upon his concern that 'modem unknown authors should have... the same
protection as is enjoyed by the established classical authors'.52 The
recommendation was accepted and, accordingly, a publication may be
'obscene' under the definition given in s I of the OPA but, nevertheless,
avoid prosecution owing to its literary merit.

As the Solicitor-General explained to the Commons, the law of
evidence allows only evidence of fact to be adduced in court unless there
are exceptional circumstances which mean that evidence of opinion is then
admissible and he accepted the statement, cited from Halsbury's Laws by
Jenkins in this regard, that 'opinions of experts are generally admissible
whenever an issue comprises a subject in which knowledge can only be
secured by special training or experience' .51 In the application of the
common law, most notably in the case of R v Hicklin (1868) LR 3 QB 360,
expert opinion had been deemed admissible in regard to medical and legal
text books, but not in a wider context than that. 54 Again, this had been a
matter of some concern for the Society of Authors and this aspect of the
statute was included as a result of this concern although the Solicitor
General pointed out that the effect of the clause was declaratory only since
it was merely an expression of the law as it already stood." The effect of
including this clause was to make it clear that the question of whether or
not a work possessed literary or artistic merit was one which required
special training or experience.

Application ofthe OPA 1959

One of the earliest cases to come before the courts after the
implementation of the OPA 1959 was that involving the prosecution of
Penguin Books for their publication of D.H. Lawrence's Lady Chatterley's

5 I Obscene Publications Bill; Report of Standing Committee C n50 above, p I II.
52 [hid.
53 HC, Vol 604, col X04, April 24th 1959.
54 Report from Select Committee, 1957-195X, n 46 above, p108.
55 He, Vol 604, co!. 807, April 24th 1959.
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Lover. 56 Lawrence had died some years earlier. Indeed, Penguin intended
to publish the work to mark the thirtieth anniversary of his death,57 and
those of his works which had been published in England and abroad had
caused Lawrence to become highly respected as a novelist. The first
defence witness described him as being 'generally recognised as one of the
most important novelists of this century and one of the greatest novelists in
any century';58 the second describing him as 'among the six greatest, the
five or six greatest writers in English literature of this century'59 and the
third estimating Lawrence 'among the younger people, since Hardy and
Conrad, ... the greatest writer of fiction that we have ever had'.60 In the
light of such evidence, together with the fact that the prosecution brought
no witnesses to negative the section 4 defence, the jury returned a verdict
of 'Not Guilty'.

Although the outcome of the case might have been seen as proof that
the successful prosecution of serious literature for obscenity was at an end,
such a view turned out to be somewhat premature. As Sutherland states,
'[o]ptimists may have thought the victory for "literature" decisively won
in November 1960 with the liberation of Lady Chatterley. The forces of
reaction were, however, tenacious and ingenious '61 and, in the years which
followed, the attitude of the courts was inconsistent and uncertain. In
1964 the publishers, Mayflower, were summonsed before a Magistrate and
required to show good reason why a work entitled Fanny Hill should not
be destroyed."2 Fanny Hill was written in the mid 1700s by John Cleland
and, because it included descriptions of rape, sodomy and various other
sexual acts, it has been described as 'the classic of English pornography'.63

However, the nature of pornographic works had, of course, altered in the
two hundred years between the writing of Fanny Hill and the 1964
publication of it and, thus, the work has also been described as a 'chaste
(linguistically) erotic picaresque fiction'.64 Hence, Mayflower argued
forcefully that the work should not be destroyed because of its literary and

56 [1961] Crim LR 176,
57 CDL Clark, Obscenity, the Law and Lady Chatterley - /I [1961] Crim LR 224,
58 This witness was Graham Hough, a Fellow ofChris!'s College Cambridge and author ofa study of
Lawrence's works, See CH Rolph (ed,), The Trial ofLadv Chatterlev, R v Penguin Books Ltd, (Privately
Printed, 1961), pp41-42,
59 Rolph, n 57 above, p58,
60 Rolph, n 57 above, p62,
61 J Sutherland, Offensive Literature Decensorship in Britain, 1960-1982, (London, Junction Books, 1982) pI.
620PA 1959s3,
63 G Robertson, Obscenity An Account ofCensorship Laws and their enforcement in England and Wales
(London, Weidenfield & Nicolson, 1979), p25,
64 Sutherland, n 60 above, pi,
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historical merit65 but, despite these arguments, the Magistrate ordered that
the book be destroyed.

In the following year, a further prosecution was brought under the
OPA 1959 in respect of Cains Book by Alexander Trocchi.66 The book
describes the life of a New York drug addict and, in light of the appeal
court's view that 'the book high-lighted the favourable effects of drug
taking and, so, far from condemning it, advocated it' ,67 the first instance
decision of the Magistrate to order that the work be destroyed was upheld.
This was in spite of evidence given in support of the defendants that the
book had literary and sociological merit. If one were to seek to distinguish
between literature and pornography, or 'dirt for dirt's sake' ,68 then it is
submitted that this work would fall into the former category; yet, it was
destroyed. By contrast, in 1968, the s4 defence was argued successfully in
respect of a magazine entitled Nasty Tales. 69 Two years later the
publishers of a comic called Oz No.28 School Kids Issue70 were convicted
at first instance of publishing an obscene publication, but this conviction
was quashed on appeal owing to the Judge's misdirection to the jury as to
the definition of obscenity. Hence, during this period both the application
and misapplication of the new law resulted in the protection of works
which were clearly not serious literature.

In 1968, the Court of Appeal upheld an appeal brought by publishers
Calder and Boyars against the decision of the Central Criminal Court that
they were guilty of publishing an obscene article, contrary to section 2 (1)
of the OPA 1959, namely, a book entitled Last Exit to Brooklyn by Hubert
Selby, Jm. 7

! The route by which this book came to be considered by the
Court of Appeal reveals, it is submitted, the diversity of opinion which
existed as to the operation of the still relatively new statute. Last Exit to
Brooklyn had received favourable reviews from American critics and
British critics had given a similar response. 72 Yet, in 1966, a private
prosecution was brought under section 3 of the OPA 1959 and the three
copies of the book which had been seized were forfeited. 7

] Having been
infonned by the publishers that they intended to go on publishing the
work, despite the forfeiture, the OPP instituted proceedings under s2 of the

65 Robertson, n 62 above, p 96.
66 John Calder (Puhlications) Ud. v Powell [1965] 1 All ER 159.
67 As per Lord Parker, CJ, in John Calder (Publications) Ltd v Powell [1965] I All ER 159, 162E.
68 A term adopted particularly by the defence counsel in R v Penguin Books: See Rolph, n 57 above, p27.
69 Wiggins v Field [196gj Crim LR 503.
70 R v Anderson [1971] 3 All ER 1152.
71 R v Calder & Boyars Ltd. [196g] 3 All ER 644.
72 As per Salmon LJ in R v Calder & Boyars Ltd. [1968] 3 All ER 644, 645-646.
73 Ihid, 646F.
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OPA 1959.74 The publishers were convicted before a jury at the Central
Criminal Court, and an appeal was made to the Court of Appeal on the
basis that the Judge's summing up in the trial was defective. This all had
occurred despite the fact that 'no one has ever suggested that this is not a
serious book or that the appellants did not genuinely believe that it ought
to be published in the interests of literature '75 and despite the fact too that
Calder and Soyars had tendered some 30 witnesses in support of their
section 4 defence.76 In the Court of Appeal it was decided that the Judge at
first instance had failed to properly direct the jury as to the application of
the section 4 defence and, thus, '[i]n effect he threw them in at the deep
end of s4 and left them to sink or swim in its dark waters'.77

However, by the mid 1970s, the positive value of the arts had
become so widely accepted, and the traditional view of morality so widely
questioned, that it became highly unlikely that a serious work of art or
literature would be successfully prosecuted under the OPA 1959. The case
which is considered to mark the end of all prosecutions of literature came
in 1976, when the publishers of a book, entitled Inside Linda Lovelace,
were acquitted of a charge brought against them under the OPA 1959.
Linda Lovelace was the star of an American pornographic film, entitled
Deep Throat, and the book purports to have been written by the actress
herself in the form of a series of detailed confessions concerning her
sexual exploits. The publishers were represented in court by highly
respected counsel, John Mortimer and Geoffrey Robertson, who produced
a number of expert witnesses who testified in support of an s4 defence in
this case. Sutherland describes how these witnesses claimed variously that
the book was useful to couples, to women and to society in general in that
it asserted a liberated view of sexuality, and that it compared favourably
with other works. 7X In his summing up, Rigg, J. stated: 'If this book is not
obscene within the definition of the Act it might well be difficult to
imagine anything that would fall into that category'.79 Yet the jury
acquitted the publishers in this case, giving a strong indication that
prosecutions of a similar nature were no longer likely to succeed.so

The fact that prosecutions are no longer instituted under the 0 PA
1959 in respect of written works means that even those works which

74 Ibid, 646G.
75 Ibid, 6451-646A.
76lbid, 6481.
77 Ibid. 650B.
78 Sutherland, n 60 above, p] 39.
79 Cited in Sutherland, n 60 above, p]39. See also Report ofthc Committee on Obscenity and Film Censorship,
(Williams Committee) Cmnd 7772 (] 979), para 4.2.
80 Report of Williams Committee 1979, n 78 above p35.
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provoke a response of outrage or concern from the public are not brought
before the courts, a more recent example being a novel written by Amy
Homes, entitled The End ofAlice. The novel describes the sexual abuse of
a child and, for this reason, the National Society for the Prevention of
Cruelty to Children protested against the publication of itS! and booksellers
WH Smith refused to stock it.82 Despite these and other objections, such
as one expressing the view that it was 'vital that material normalising
sexual abuse is not accepted as the legitimate currency of society'S3 no
prosecution was brought in respect of these works under the OPA 1959.
Concerns have also been expressed in Parliament concerning the failure to
prosecute books such as Juliette84 and Under the Rooftops oj'Paris,85 both
of which include descriptions of child abuse. Likewise, the OPA has not
been used as a basis for prosecuting visual works of art in the latter
decades of the twentieth century; despite the fact that as Kearns points out,
there has been considerable public protest86 over some of the 'arguably
charmless exhibits'87 in exhibitions such as Sensation at the Royal
Academy in 1997.

And so in practical terms, the s4 defence has put an end to
prosecutions of works of literature, regardless of their literary merit. This
is clearly not what Parliament had intended and on this basis it is possible
to argue that reform is necessary. However, postmodern literary theories
provide us with a strong theoretical basis from which to refute the
argument that certain literary works are worthy of greater protection than
others. It is upon this basis that this paper argues for the removal of the
defence altogether. An analogous argument can be put forward with
regard to the Human Rights Act 1998, section 12(4). Under this provision,
when a court is considering whether to grant any relief which might affect
the exercise of the right to freedom of expression, the court must have
particular regard to the importance of this Convention right and where the
proceedings relate to material which the respondent claims, or which
appears to the court, to be 'literary or artistic material', the Court must also
consider the extent to which the material is (or will be) available to the
public; and whether it would be in the public interest for the material to be

gl Rayner J, 'A triumph of hype over expectation', The Observer, 2nd November 1997, Features/Review pI.
82 Ibid.
83 Letter from C Natzler to the Editor, The Guardian, 30th October 1997, p20.
84 HC Vol 224 col 160, May 4th 1993
85 HC Vol 163 col 1370, December 15th 1989
g6 Julius recalls how the public "recoiled, whilst attending in record numbers": Julius A 'Art Crimes', in
Freeman M & Lewis A, Law and Literature: Current legal Issues 1999 Vol.2 (New York, Oxford University
Press, 1999), 499-532, at 500.
g7 P Kearns 'Sensational Art and Legal Restraint', (2000) NLJ Vol.150 No.6962, pp. I776-7, at p.I777.
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published. Once more, where literary material (as opposed to more
prosaic material) is involved, there is an increase in protection.

The Impact of Postmodern Literary Theories

Postmodernism requires a definition yet it is notoriously difficult to
define. Indeed the terms 'post-Modern', 'postmodern' or 'Post-Modern'xx
and their corresponding 'ists' and 'isms' have been used so widely and so
variously as to make it 'a standard move in the game of defining
postmodernism to say that attempts at defining it are notoriously
unsatisfactory' .X'! Importantly for this paper, the postmodern era is
considered to have commenced in the 1950s (although its impact upon
various art forms is considered to have occurred at different stages from
the 1950s onwards)90 and continues to the present time. Arguably then,
postmodernism was 'born' just as the legislature grasped the modern view
of literature and literary merit. Modern - yet almost instantly out of date.

Whilst the term defies precise definition, there are a considerable
number of characteristics that are thought to pertain to postmodemism, or
'the postmodern condition'. 91 Kearns provides the reader with some thirty
traits of postmodernism, such as '(I) the meaninglessness of all higher
truths', '(4) the dominance of market forces', '(12) eclecticism', '(22) self
legitimation' and '(26) oblique and ironic statement; reverence of
"cleverness"; pseudo-sophistication'. 92 In practice the term 'postmodern' is
understood to refer to a multitude of different facts, statistics, ideas and
theories, all of which are aspects of a general postmodern condition. As
Jencks states, despite the fact that the term is welcomed and used in a
positive sense only by few, postmodernism is now 'inescapable' .93 This
paper focuses on postmodern literary theories, in particular, as a means to
questioning the validity of protecting certain literary works in preference
to others, based upon an assessment of their literary merit or intrinsic
value.

88 C Jencks (cd.), The Post-modern Reader (London, Academy Editions, 1992), p.16.
89 N Lucy, Pos/modern Literal')" Theorv: An Introduc/ion (Oxford, Blackwell, 1997), p63.
90 H Bertens, The Ideo ol/he Pos/modern A His/orv, (London & New York, Routledge, 1995).
91 .l-F Lyotard, The Post-modern Condition: A Repor/ on Knowledge, (Manchester, Manchester University
Press, 1984) p81 .
92 P Kearns, The LCf!,ol Concept o(Art, (Oxford, Hart Publishing, 1998), Appendix, pp 185-186.
93 C Jencks, What Is Post-Modernism? (London, Academy Editions, 4 th ed, 1996), ppI3-14.
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The Death of the Author

Reference was made earlier to the emphasis upon the author and his
or her imagination and creativity that was born in the Romantic era and
which remained widely influential. Postmodem literary theories have
questioned strongly the practice of associating a work with its author as a
means to assessing its value. Barthes sees the literary work or text as 'a
tissue of quotations drawn from the innumerable centres of culture',)4 and,
therefore, not as something original which the author has created. Thus,
he asserts that the focus of the text must now be upon the reader and not
the author. Furthermore, for Barthes, this 'birth of the reader' must be at
the cost of 'the death of the Author'. 95 Similarly, Foucault submits that
writing 'has freed itself from the dimension of expression'96 and consists
of 'signs' within which 'the writing subject cancels out the signs of his
particular individuality',97 causing him or her to become absent from the
text. Within the realms of literary criticism and theory, the effect of this
doctrine is to refute any reading of a text which seeks to 'interpret' or to
discover any 'true meaning' from it and places the meaning of the text
within the reader's mind.98 Such theories also dismiss as 'a cultural
artifact' the modem practice of attributing 'specific works to specific
individuals as authors'.99

Reader Response Criticism

The postmodern era has witnessed within 'secondary' literature (that
being the critical eval uation of primary texts) a definite move away from a
focus upon the formal elements of a work and towards the notion that it is
the reader's response to a work which actually 'forms' it. The literary
work is no longer perceived as an 'autonomous object'IOo to be judged
solely by its formal properties.

94S Hcath (ed), Roland Barthes Image Music Text: Essays Selected and Translated (London, Fontana Press,
1977) p146.
95 Heath, n 94 above, p148.
96 P Rabinou (ed), The Foucalt Reader (London, Penguin Group, 1984), pi 02.
97 Rabinou, n 96 above, pi 03.
98 Wiser, The Act ofReading (Baltimore & London, John Hopkins University Press, 1978) pi 0 and J Wollf,
The Social Production ofArt (London, Macmillan, 2nd ed, 1993), p120, where she states: 'Reading is always re
reading, and original meaning is inaccessible both to reader and to analyst'.
99 RA Posner, Law and Literature, (Cambridge (USA), Harvard University Pres, 2nd Ed, 1998) p381.
100 I Sadler, Art ofthe Postmodern Era From the late 1960.1 to the Early 1990s, (New York, Harper Collins,
1996), p333.
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Firstly, there came the notion that the text consists only of 'signs', a
view heavily influenced by Saussure's linguistic theories lol which arguably
led to the second notion,lo2 that it is the reader's response to a work which
is the most significant factor in any assessment of it. In simple terms,
Saussure argued that all language consisted of signs and that these signs
themselves consisted of two aspects; the 'signifier' (the written word or
acoustic sound) and the 'signified' (that which we think when producing or
receiving 'the signifier'). Saussure recognised that, once a connection
became established between the signifier and the signified, then a bond is
formed between them and ' ... [w]e feel and behave as if the words we use
are inseparable from the concepts we have of things'; but, nevertheless, he
argued that there existed no natural connection between the twO. I03 When
we apply this theory to literature, the written words of the texts become
'signitiers', the meaning of which can never be fixed. The author
produces a text from his or her own 'complex network of signification'lo4
but the reader receives the signifiers within his or her own network; thus,
that which is signified in the text by the author will not necessarily be that
which is interpreted by the reader, and it is likely, too, that each reader's
interpretation of the text will vary. Obviously, this theory moves our focus
away from the text and towards the reader. It also makes any value
judgement of the text very difficult since there is no 'text', only a series of
signifiers.

There is a broad range of views which might be seen to fall within
the category of 'reader response criticism', whereby the response of the
reader to a particular text is perceived to be an essential aspect of the
construction of its meaning. lOS In its extreme, this view will perceive the
literary work as existing only in the mind of the reader. If such a view is
accepted, it follows that the practice of identifying linguistic or stylistic
features within a work in order to assess its intrinsic merit is
misconceived; an argument which has been put forward strongly during
the postmodem era. Significantly, there has developed the view that the
value or quality of a work of art from any era is not related to its inherent

101 R Selden. Practising Theorv and Reading Literatare An Introduction (Harvester Wheatsheaf, Hemel
Hempstead, 1989) p75.
102 A Easthope recognises that 'people do respond to texts and any analysis of signifying practice must be
concerned with response'. Se n3 above, p 137.
103 Selden, n 100 abovc, pp75-76.
104 Selden, n 100 above, p76.
105 JP Tompkins, states in the opening sentcnccs of her Reader Response Criticism (Baltimore, John Hopkins
University Press, 1980); 'reader-response criticism is not a conceptually unified critical position, but a term that
has come to be associated with the work of critics who use the words reader, the reading process and response,
to mark out an area for investigation'.
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properties, but rather is created solely by external factors; primarily the
views and judgements of readers and critics. ,o6 Consequently, the
traditional practice of differentiating between high and low forms of art
has been called into question; as Charlesworth states:

... [t]he relationship between high and low culture is no longer what
it was. In a society that tends to privilege inclusion over division,
the idea that different cultural forms should exist in a hierarchy of
value has fallen out of fashion. ,o7

Conclusion

Returning to the earlier discussion in this paper of the means by
which a literary work may be assessed, we can identify three broad strands
of criticism. Firstly, the work may be assessed as the expression of its
author. Does it succeed in conveying to the reader that which the author
intended? Is it a demonstration of the author's imagination and creativity?
Secondly, looking at the work itself, is it well-structured, well-written, a
unified text? Thirdly, does the work challenge the reader in any way to
consider the possibilities of life and to reflect on such matters? Each
method shifts in focus from the author, to the work itself and to the reader.
Some or all of these methods may have been contemplated in 1959 as
being the means by which critics might assess the literary merits of a work
which became the subject matter of a prosecution under the OPA 1959.

However, postmodern literary theories refute all of these means by
which literature has been assessed. Firstly, the originality of the author
has been questioned and his or her relevance to the literary work
questioned to the extent that 'the author is dead'. Secondly, the text itself
is merely a series of signifiers, the meaning of which is never fixed.
Therefore, it is impossible to judge the work based on its inherent value.
Lastly, the reader becomes the focus following the death of the author, but
that which one reader experiences from reading a work will vary greatly
from the experience of another. Therefore, whether or not a work is a
'challenging intellectual experience' will depend upon the intellect of each
individual reader. There are no absolutes or norms remaining from which
to make a value judgment.

For these reasons, Lyotard has stated:

106 KM NeWlon, In Defi'nee ofLiterary Interpretation (London, Macmillan, 1986), p8.
107 JJ Charlesworth, 'Common Culture' Art Month/v Dec. 00 - Jan. Ol/No 242, 42.
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A postmodern artist or writer is in the position of a philosopher:
the text he writes, the work he produces are not in principle
governed by pre-established rules, and they cannot be judged
according to a predetermining judgement, by applying familiar
categories to the text or work. lOS

It is upon the basis that it has been stated that postmodernism 'has
rendered standards such as "serious...artistic ...value" obsolete' .109 The
serious artistic value to which Adler refers is the test applied under US
obscenity law,llo which is very similar in its operation to s4 of the OPA
1959.

This paper has shown that, in relation to literature, the OPA 1959 s4
defence is entirely ineffectual in its aim of protecting only works of
literary merit from prosecution. This is simply because it is no longer
possible to argue with certainty that a certain work does or does not
possess any intrinsic value. This paper suggests, therefore, that the
situation should be rectified by the removal of the s4 defence from the
OPA 1959 and by the amendment of s 12(4) of the HRA 1998; thereby
placing all forms of literary communication on an equal footing. In the
area of obscenity law it may seem that the removal of a defence that is no
longer relied upon may have little effect. However, it is argued that this is
not the case since the s4 defence now stands as a form of blanket
protection for all literary works, regardless of their literary merit. The
removal of the defence will allow for the reinforcement of censorship laws
in respect of literary publications, such as those which include descriptions
of child abuse.

In relation to such works the single issue to be considered will be
whether or not the work is 'obscene' within the definition of s I of the
OPA 1959. However, this raises a secondary issue since the test for
obscenity requires the court to consider the work as a unified text and to
then consider whether:

... its effect ... is, if taken as a whole, such as to tend to deprave
and corrupt persons who are likely, having regard to all relevant
circumstances, to read, see or hear the matter contained or
embodied in it.

lOX Lyotard, n 90 ahove, pX I.
109 AM Adler, 'Post-Modern Art and the Death of Obscenity Law', (1990) 99 Yale L./, April, 1359.
110 As established in Miller v Califimlia 413 US 15 (1973). See Adler, n lOX above, p 1361.
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If this test is considered in light of postmodern literary theories, in
particular, reader response criticism, then questions may be raised as to
whether it is possible to apply this test to a literary work. Deciding
whether or not a work is obscene within this definition is akin to
determining if the text is 'a challenging intellectual experience', and
widening the test to an imaginary group of persons who are likely to read
it causes further difficulties. The effect that the text has on any given
reader will vary and it may well be argued that obscenity, like beauty,
exists merely in the mind of the beholder.

Dr Dawn Watkins
University of Leicester
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