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By Simon Parsons, 

Senior Lecturer, Southampton Solent University. 

  

Simon Kennedy lived in a hostel in which Marco Bosque also lived. On 10 September 

1996 Kennedy prepared a dose of heroin for Bosque and gave him a syringe ready for 

injection. Bosque then injected himself and returned the empty syringe to Kennedy. 

Bosque then appeared to stop breathing. Bosque was taken to hospital, where he was 

pronounced dead. Death was caused by inhalation of gastric contents while acutely 

intoxicated by opiates and alcohol. 

 

Kennedy was convicted of supplying a class A drug (heroin) to another contrary to 

section 4(1) of the Misuse of Drugs Act 1971 and of unlawful act manslaughter 

contrary to common law. Kennedy appealed against the manslaughter conviction and 

started a process which would see two appeals to the Court of Appeal and one to the 

House of Lords. 

 

In the first appeal Kennedy [1999] Crim L R 65 the Court of Appeal upheld 

Kennedy’s conviction on the basis he had, as a secondary party, unlawfully assisted or 

encouraged Bosque to unlawfully inject himself. The problem was that Bosque’s 

injection of himself was not an unlawful act. Bosque’s self injection was not an 

unlawful act as there has never been a crime of self-manslaughter. The law of 

secondary participation requires that the secondary party’s liability derives from the 

principal committing an offence but there was no principal as Bosque committed no 
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offence. This was a bad decision because it undermined the derivative basis of the law 

of secondary participation. This was recognised by the Criminal Cases Review 

Commission which referred the case back to the Court of Appeal on the basis there 

was real possibility that the conviction would not be upheld. 

 

The law was therefore in a mess when Kennedy’s second appeal came before the 

Court of Appeal and it was hoped that the court would sort the mess out. 

Unfortunately this was not to be as in Kennedy (No 2) [2005] EWCA Crim 685 the 

court upheld Kennedy’s conviction. It did so by applying the House of Lords decision 

in Latif [1996] 2 Cr App R 92 where Lord Steyn qualified the general rule of 

causation (an actor’s voluntary and informed conduct is regarded as the cause of a 

result if it was the last conduct by a human being before that result) by stating it 

would only apply when two persons were ‘not acting in concert’ at 104. Thus the 

essential ratio of the decision of the Court of Appeal in Kennedy (No 2) was that the 

administration of the injection was a joint activity of Kennedy and Bosque acting 

together and therefore when Kennedy participated in this joint activity he was guilty 

of an offence under s23 OAPA 1861 and that offence would be the unlawful act for 

the crime of manslaughter. This decision could have lead to some awkward 

consequences.  First when would the joint activity start? Would it start when the 

heroin is drawn into the syringe or before that? Second the decision was another 

attack on the law of secondary participation because the principle of joint activity 

could have been applied to other offences which were capable of being committed by 

a "team" in such a way as to render all the participators as principals. This means both 

decisions of the Court of Appeal in Kennedy had the effect of undermining the law of 

secondary participation. Third those who assisted a suicide by preparing a lethal dose 
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of morphine for self injection by the victim could have faced a murder charge instead 

of the offence provided for by Parliament of aiding and abetting a suicide.     

 

The question is why was the Court of Appeal so anxious to uphold Kennedy’s 

conviction? The answer is because the court wanted to warn those engaged in 

intravenous drug use that they could face a manslaughter conviction. The policy aim 

behind the decisions is an attempt to reduce the number of deaths resulting from drug 

use by discouraging the supply and use of class A drugs. It is estimated that in 

England and Wales up to 3,000 people per year die as a result of drug overdose. Some 

of those deaths were suicides but most were accidental especially where the victim 

returned to drug use after a period of abstinence without realising their tolerance to 

the drug had reduced. But the decisions in Kennedy and Kennedy (no2) conflicted 

with the principles of personal autonomy and informed voluntary choice. This conflict 

was recognised by House of Lords when Kennedy’s case reached that court. 

 

In Kennedy [2007] UKHL 38 the House was faced with the following point of law of 

general public importance namely: 

 

 “When is it appropriate to find someone guilty of manslaughter where that person has 

been involved in the supply of a class A controlled drug, which is then freely and 

voluntarily self administered by the person to whom it was supplied, and the 

administration of the drug then causes his death?” 

 

In a unanimous judgment given by Lord Bingham the answer to the certified question 

was ‘[i]n the case of a fully-informed and responsible adult, never’ [25]. The House 
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regarded Bosque as such an adult. ‘The appellant supplied the heroin and prepared the 

syringe. But the deceased had a choice whether to inject himself or not. He chose to 

do so, knowing what he was doing. It was his act.’[19]. Thus Kennedy’s manslaughter 

conviction was quashed and in a mere 26 paragraphs the House restored the 

fundamental principle of causation namely that voluntary and fully- informed conduct 

acts as an obstacle to any other casual investigation in the law of crime. This means 

that orthodoxy is also restored to the distinction between principals and secondary 

parties.  

 

 


